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T has been thought Impracticable, to Bring the Laws 

of England into a Method; and therefore a. Pre- 

J judice has been taken up Againſt the | Study of Our 
Laws, even by Men of Parts and Learning, as if there 
was no way to attain to the Knowledge of them, 12 
a Tedious — about, or with the Greateſt Appli- 
cation and Long Attendance on the Higheſt. Courts of 
7 Now when J Conſidered the Requiſits in 
eaching by Method (wviz.) That there muſt be Know- 
ledge and Judgment in the Art which one is to Teach; 
that Great Skill is Neceſſary, to lay it in Order; and that 
Care and Diligence is required, to Comprehend All the 
Uſeful Parts of it : I was utterly Diſcouraged from the 
—_— , 9 the Senſe of my own Inabilities, and the 
m iſad vantages I lay under in a Private Country 
74 Fug y being barrd from the Aſſiſtance of 
Learned Lawyers, to Conſult with upon any Doubt, or 
to Reviſe the Work; tho I was fully Perſwaded, that 
even an Imperfect Performance of that Kind might be 


of Uſe 


But when I ſaw, That many Parts of Our Common 
and Statute Latus were Diſuſed or Abrogated Mat the 
Niceties in Pleadings and Practice were leſſen d ly Sta- 
tutes or by New Inventions; I Entertained Hopes, that 
Now It might not be Impoſſible, to Sort, or to put in ſome 


. Order, this Heap of Good ny and that a General 
re 


and Methodical Diſtribution, aratory to a more 
Large and Accurate Study of Our Laws, might now be 
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made, as well. as an Inſticute of Civil or Canon Lato, 
or of the Laws of Other Nations; which-were Once too, 
Heap'd up together without Beginning or End, before they 
were ahh, + and reſcued Jrom their -Firft Confuſion 
and Intricacy. ——_ A 


ö r » — bY: = F4 - 
. TJugT; rhe, N b en | n 10 00 
ir iu Needs and Inſtrum Twnsfer Etats 


from One to Another, beyond the Practice of former 
Times; the Remaining Niceties Expected in Drawing 
45 Our Pleadings, and the Preciſe Form in Managing 
neſts m muy Oihices, from Ihe Mit 0 th EN 
cution; in the Practical Part of the Lato and 'aboq 
all, the Batr aurdimaq Number and, Length of | Our 
Statute- Law ſince the Beginning f the Reign of H. 89 
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K malte an en ce of Difficulty to come up 10 
the Nebeſſary Rules laid dotun for True METHOD; 


ndl efſpec ay; mm the loft» Inftance,"\to. avoid Fautology3 
toher One Statute muſt be ment ioned | Aal and "yyb 90 
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* 1 10 ts be wiſh d, That the Sar f Conſtruttions werd. 

*;Rep.27. Allowed in Conveyances,” as upon Acts of Parliament 

10 Rev, 3). Laſt Wills ar Teſtaments, and Awards, Following thi 

wo. Intention and\ Meaning of the Makers or Parties, with 
aus "Regard to 


Srrictneis of Erxpriſſun; Eſpecially cohen 
fouls bene; in" Cndlyfidding he" Mie ining=of 
Words in One Caſe, as well as in Another, having always 
the Fame, or the Like Sigmification," when They are aps 
plied the ſame Way. | "NJ \v * 


'eMifo, I there cvas d farther Amendment of the Daw 

*Y in Reference to he Subtleties of Pleadings, and the Ma. 
wegen of the Practical Part of a Suit it would be 
=. Good Niws to ail Miſe and Difinterefted Men, and Lo- 
1 vers of Their Country. For it muſt occaſion Mlelun. 
t Lit. 534. Choly Reflections,” to Hear Great Mien inſiſt, f That it is 
= the moſt Honourable, Laudible and Profirable Thing 
= , in Our Law, To havesthe Science of Well leading 
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and that Good Pleading is the * Heart-ſtring of the. « tra: . 
Common Law; rohen at the ſamt Time it is Conſeſ u, *® 
That more Jangling and Queſtions grow upon the f 1 ing. 
Manner of Pleadings, and Exception to Form, than up- Hiltory. of 
on the Matter it ſelf; and That Infinite Cauſes havè the Com- 
been Loſt (Cod Forbid it ſhonld-be ſo any Longer) or Des p. 155,1 
lay'd for Want ot Good Pleading. But it is a Comfort, 

That Our Legiſlators are of Another Opinion, and ſeem 
Reſolved to Break this Heart- ſtring of the Lato, and to 
Bamſh from Our Courts, the Arts of Petty-fogging, So- 
phiſtry and Cavil; which Have Houriſhed too long 
Amongſt us. rern Nute n 


As our Statute-Laws are monſtronſiy overgrown, 
(+ tho ver) many Statutes are Omitted in the Printed f + Id. 
Books) They too want the Skill of Our Legiſlators, too 
bring Them to a Proper Shape. If many of Our Sta. 
tutes, with others Continuing. Enlarging,' Explaining, 
Correftins; Repealing and Reviving Them; were £47 
Their Proper Heads thrown into One Short and Plain 
Act, It would Render the Study of Our Laws, more In- 
viting, and the Statutes more Intelligible, to all Thoſe that 
are to be Guided by Them. WI | : 


Then (in my Opinion) when Equitable Conſtriitions 
may" be made upon Deeds or Inſtruments; when 4 
Little more Regard may be Allow'd to the Merits of 
a Cauſe, and to Matter of Subſtance, than to Form in 
the Pleadings;* when Our Statute-Law is brought into a 


Shorter Compaſs (and All this may be Done under a 
KING Greater than JUST INIAN, with the Advice- 
of as Wiſe and Impartial Judges as ever Adormd th 
| Benches) The Study of our Laws muſt be Eaſy and Di. 
verting. And upon this View, Let me add, when we. 
have” Juries of the Better Sort of "Men, | according. to 
the Original Deſign; ruhen judgment may be Obtained | 
with a moderate Attendanct and Expenſe; and at laſt a: 
Speedy ani. Certain Execution —_ Aſiniſterial Off. 
cers; That: Men may not be ruined by tha Latu, when \ 
They ſeek Redreſo ſrom it; N People undur nun 
can Have Laws: W that. Public n . 
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17 © * Reaſon, and; as in other ( 
Learning, "Excellent Orators, and often call d ro manage 
the Aﬀairs of the Commoneealth-in the Higheſt Stations. 


up each Title, according to His 3 2 And Then he 
may Reftify My Miſtakes where Ne 
Overlook d. or tuo much Contratted; where Any Thing, 


and Their Private Wants, or le more Happy under the 


Many of Our A are Men' of Sound and Solid 
Countries, Admirers of Polite 


h Great Capacities muſt be willing, that 


the Study of our Laus ſpould be made more Eaſy, than 
They found it; and muſt haue a Secret Averſion to 
Chicanery, - as. a Low Employment, tho never | ſo' Profe- 
table; and muſt Afford their Help, to make the Touth, 
that are following after Them, Wiſe and Good Men, and 


truly Uſeful to the Publick. 


Seeing then, at Preſent, the Way to the Knowledge 
of the Laws of our Country is Dark and Rugged, full 
of Turnings and Windigs; I hope for Pardon, if Imuſt 
not Expect Approbation, in making this ESSAY or At- 
tempt, to ſhew a Student a more 5 ſmoother, and 
nearer Way than has hitherto been Viſcouered; tho not 
the dani otheſt, and. neareſt," that might be made: 
However T have Endeavour'd, That at his firſt ſetting 
out, He may ſee Directly to the End of His Journey, 
and That He may Travel in a Strait Line. T his being 
my Aim, He muſt not Eæpect, to le Entertain d in 
His Paſſage with Choice Caſes, of Greater Learning than 


Real Uſe in the Occaſions of Life; or with the Remain- 


ing Niceties of Pleading and Practice. For that would 
be. 4a Nauſeous, and an Endleſs Tast; and was never 
undertaken in a Mork of this Nature. When the Student 
is well Acquainted. with Theſe Elements, touching only. 
upon Common Buſmeſs, He may afterwards from Re- 
portsCommon-Place-Books, the moſt Accurate Treatiſes 
=_ Particular Subjects, and the eſt Precedents and 
Pleadings, work upon this Sketch, and Improve and Fill 


ar) Parts are 


cohich is talen Notice of, 1s miſrepreſented thro Inad ver- 
tency; or where the. Lo it not Cunfirmd ly ſuſſicient 
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Authorities; tho the Author Had His Eye chieſy upun 
the Works of Sir Edward Coke throughout, us the Hirni. 
eſt and Sureſt Foundation to Build on. For Hie is ſtill 
allowed to be the Oracle; tho may of His Opinions have 
of Late been Queſtion'd oy Contradlicted; ar tho - It 15 
now Growing into Faſhion with ſome, to ſpeak ſlightly 
of Him. But withgut Doubt That Sage of the Law 1s 
the moſt Methodical, Cleareſt, moſt f̃udicious and moſt 
Authentick Reporter; and His Inſtitutes, ( ſo call d, but 


more Properly Commentaries) will be Held in the Hh 


eft Efteem, while there are Learned Lawyers amongſt, Us. 
In His Works Tou will ſcarce find Opinions Obiter, or the 
Sayings of a Fuage upon a Sudden Motion at the Bar, 
or in the Hurry of an Aſſiſes, ſet down for Reſolutions ; 
which is too Frequent amongſt the Moderns. 


My Intention, By this Inſtitute, is not only to Help 
the Students in the Inns of Court and Chancery, but 
moreover to Recommend the Study of the Engliſh Laws 
to Our Toung Nobility and Gentry, and to the Youth 
in Our Unverhities (not Excepting Thoſe coho are De- 
ſend for the Clergy, but for many Reaſons, earneſtly 
inviting them to it) by ſupplying Them with a Method, 
to Help their Memartes; and to. Convince Them, That 
the Study of Our Laws is now of leſs Difficulty, and of 
more Uſe in Publict aui Private Buſineſs, than they are 
aware of. A ſuffuctent Knowledge may be Attained by 
Tbem at leiſure Hows, without Neglecting other Exer- 
ciſes or Studies. Tbry may Have enough to ferve their 
Turns, if They learn only to underſtand the Terms, the 
Definitions and Diviſions, with ſome Common Caſes, 
and the moſt uſeful Acts of Parliament. Chancellor For- 
reſcue was of Opinion, that a ſufficient Knowledge for 
His Prince might be Acquired within the Space of One 
Year, when he Endeawvour'd to Perſcbade Him, to make 
an yn og” into our Laws. And why may not His 
Words be directed to a moſt Hopeful Prince now ſhining 
on the Line of Succeſſion to the Britiſh Monarchy? 

* Noſco namque Ingenii TUI Perſpicacitatem, quo au- 
dacter pronuncio, quod in 2 illis (licet earum 


* Forteſcue 
de Laudibus 
Legum An- 


peritia, qualis judicibus neceſſaria eſt, yix viginti an- 8's: cap. 8. 


norum 
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norm lucubrationibus acquiratur) TU doctrinam 
Principi congruam in ANNO UNO ſufficienter 


nanciſceris; nec interim militarem diſciplinam (ad 


quam tam ardenter anhelas) negliges; ſed ea recrea- 
tionis loco, etiam anno illo, TU ad libitum per- 
frueris. 05 {6 RAM) | 


** . 
Hardwick, "Bucks. 
March 25. 1722. 


The Publiſher's Advertiſement. 


| IN this Ritten the Acts of Parliament, which have 


been made in Alteration of the Law ſince the Aus 
thor wrote, are inſerted under their reſpective Titles, 
down to the Sixth Year of his preſent Majeſty incluſive. 
Some marginal References are added; and in many 
Places where the Law is differently holden, Notice is 
taken of it. nee ga 
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7 be * Diviſion of Eſtates in Lands, 8 or 1 
ments, (viz.) Into Eftates Corporeal and Incorporeal: And there- 
. #n of Dignities, Advowſons, Tithes, Tenures and Services, An; 
nuities, Commons, Ways, Multure of a Mill, * 
Penſions, Offices, Franchiſes, Privileges. Page 152 
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Ee Lud Tenements, or Hereditantents dy be-Acquired; (bi 
ix; By Occupancy. 2. By Deſcent. 3. By Purchaſe (wherein of 


Deeds, and the ſeveral Sorts q Conveyances, as Feoffment, 
Fine, Recovery, Indentutes to lead Uſes, Covenants to ſtand 


Ka to Uſes, Bar ain and Sale, Grant, Leaſes, Leaſe and Re- 
Tea: Confirmation, Allignment; 'Bxchaiig ge, Surwénder, Revo 
Heh and dae Declaration, Stitutes, Obligations, Dofeaſacice, 
Devfſt.) ny 4. BY Preſcription. 5 2 nee? MAD! Page mY 
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Alienation of a Particular Tenant. 2 By Alienation in Mort- 
main. 3. By 8 of a Condition. 4. By Waſte, 
5. By EET. 6. By Eſcheat. 7. By Diffeifin, Abatement 


and Intruſion, Page 300 
HAD Ou 
Of Bf 9 Coffs A. HT REO) Ne- 0 
2 HA b. Vh 
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Or CavivA L Crimes or Offenſes, (te.) High Treaſon, Petit 
Treaſon, and Felony : And therein of Publick and Private 
Felonies, which are — aint * A, N Goods, or 
Habitation 4 the Sub ell, K. * 115 "Page 339 
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P a Court, and Of the Several Kinds of Courts, which are 
of the Largeſt Extent, (viz.) The Parliament, The Privy 
Council, The Coart of the Lord High Steward, The Chancery, 
The King's Bench, The Common Pleas, The. Exchequer, The 
"Court of the Conſtable and Marſhal, The Admiralty, The Court 
By Commiſſion by Vertue of the 28 H. 8. The Aſſiſes, The Quar- 
ter- Seſſions, The Sheriff's Torn, The County-Courts, Hundred- 
Courts, -Courts-Leet, Courts- Baron, Antient- Demeſne Courts, 

. The Courts of Coroners, The Courts of Clerks of the Markets, 
Pie-Powder Courts, Of the Courts of the Commiſſioners of Sewers, 
Commiſſioners of Bankrupts, Commiſſioners for Examination of 
Witneſſes, Foreſt-Courts, The Eccleſiaſtical Courts, or Courts- 

_ Chriſtian. ay pine; Page 445 
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Of the Several Kinds of Courts, which are Particular, Limited, or 
Exempt Juriſdicions- (is.) Of the Marſhalſea, Of the Lord 
Steward, (5c. to Enquire of Felony By Confederacy, Of the Lord 
Steward of The King's Houſe Concerning Tresſons, Felony 
Bloodſhedding, G. Of the: Courts within the Principality of 
Wales, Of the Duchy-Chamber of Lancaſter, Of tbe Courts of 
the Counties-Palatine, Of the Courts of the Cinque-Ports, Of the 
Curt of the Stannaries, Of the Mayor of the Staple, Of the 
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Courts within the City of London, Of the Courts in Other Cities, 
Towns-Corporate, Boroughs, &c. Of the Courts of the Univerſities 

| of Oxford and Cambridge. Page 511 
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Of Remedies Without Suit in Court. As 1. By Act of Law, ir 
Things Perſonal and Real; wherein Of a Remitter. 2. By Att 
of One of the Parties, in Things Perſonal and Real; wherein Of 
Entry, Deſcent, and Diſcontinuance. 3. By Act of All Parties, 
wherein of Accord, Arbitrament and Umpixrage. Page 528 
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Of the Proceedings in Suits or Civil Cauſes in Our Courts, (viz.) 
Of Actions {wherein of the Several Sorts of Actions, as Actions of 
the Caſe, Detinue, Covenant, Debt, Treſpaſs Vi et Armis, E- 
jetment, OQuare Impedit, Waſte, Replevin) Writs, and of the ſe- 
veral Sorts. of Writs, and of the Arreſt, Outlawry, Appearance, 
and Bail, Of the Declaration, Pleas, Iſſues, Trial (wherein of 
Jury, Challenges, Evidence, Verdict, Gc.) Judgment, Execution; 

and Laſth of Writs in the Nature of Appeals. Page 533 

C H A es 

Of the Proceedings in Criminal Cauſes (viz.) Of the Procels for 
the Arreſt or Outlawry of the Criminal, Of Bail, Indictments, 
Approvers, Appeals, Informations, Arraignment, Of the Beha- 
viour of the Offender upon His Arraigument, Of Trrar, Con- 
viction and Attainder, JupG MEN r, Forfeiture, Arreſt or Rever- 
ſal of Judgment, and of Falſifying Attainders, Execution, Re- 
prieve; Reſtitution. Page 613 
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SOME 


THOUGHTS 


Concerning the 


STUDI 


oF THE 


LAWS of ENGLA ND. &c. 


REVIREND SIR, | ! bo go" 
Have received my Kinſman from your Hands, and thank you 
for your Care of his Education; particularly for that S010 
cf true Piety and Loyalty with which he is endowed, My 
| Friends aſſure me that the young Man can give a tolerable 
Account of the old and new Philoſophy; and that 15 is not igno- 
rant of the Fineſſes in the Caſſicks. „„ be NR £4: 


: G os GER bei 2047; AYER. 2885} a 2 2 15 
| He is deſigned for the Prieſthood, and is now of Age to entet in- 
to Holy Orders. I encourage his Intentions, as ſuitable. to his Ge- 
224 r : WE h | 1 en ei 
nius and Inclinations; and becauſe a Noble Lord has promiſed to 
take him into his Hoſe, and provide for him. i 8 


n 1 2 g 41 D Ann nr Len 4:51 
But after all my Hopes that he may raiſe bis Family, I muſt 
beg your Pardon if I complain he is very ignorant of the 7 orld,. an 
of Mankind; that he ſeerns to have a poſitive, ſelf-conceited,. an 
deſpiſing Way with him in every Thing he ſays or does, for Want 
of rs Al with wiſer. Men than himſelf; and an inbred Con- 
tempt of two Things, the Knowledge whereof is almoſt neceſſary 
fo give one a diſtinguiſhing Character. I mean a pereral Know- 
ledge of the Laws of his Country, and forme Inheht into 5 
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' Some Thoughts concerning the 
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As to the Latter, it is indeed of ſo comprehenſive a Nature, 
that a Diſcourſe on that Subject ought to be directed to thoſe who 
have the Government of a Nobleman, that can bear the Expence 
of particular Tutors qualified for that Purpoſe. For to inſtruct a 
Youth in the Knowledge of Men and. Buſineſs, it will be requiſite 
to teach him how to command his Temper, to be cautious and 
reſerved, to reaſon well, to ſpeak fluently, to converſe inoffen- 
fively, and not to have a mean Opinion of any Man; to bear 
Infolence and Rudeneſs, Slander and Reproaches 'with Patience 
and Decency; and then, upon all Opportunities, to prompt him 
to make Obſervations upon every Man's Calling and Profeſſion, 
(particularly in mechanical Trades and Husbandry) and to have 
ſome Knowledge in the Way of Bartering, and the Price of Com- 
modities, &'c. which will take up a Governour's whole Employ, 
and can ſearce be thought a proper Undertaking for an Univerſity 
Tutor, though an Acquaintarite with one in each Profeſſion, 
would much forward this Knowledge of Buſineſs ; and though this 
Sort of Learning is of more Value than a thouſand Syſtems of 
empty and fruitleſs Theories. 


But my Kinſman is, extremely ignorant, even in dealing for 
what he Wants; has no Opinion of Frugality, is aſhamed to cheap- 
y Thing, gives every; Man his firſt Price when he buys, and 

8 all ho World as honeſt as himſelf, And indeed many 
young Scholars know not the Value of their own Books, or of the 
Clothes which they wear ; upon which Account, the Education 
of a Youth in the Univerſities, is much more chargeable than is 
neceſſary. And yet this Miſchief might be prevented by, the O- 
verſight of a common Tutor, and a few Inſtructions, without Pre- 
tidice to his Studies ; and might tend to his Advantage in many 


* 


| Ts, as well as be 4 Means to invite Parents to ſend their 
Child 


ten to thoſe learned Sotietles; who often diſpoſe of them an- 
bthet Way, as not being able to allow of ſb expenſive an Educa- 
tion. This Learning (I ſay) of buying Neetflaries wiſely, might 
be expected to be taught by thoſe that have the Care of the ordi- 
nary Scholars; , though Pains and Expence are requiſite to teach 


the Knowledge of Baſimeſ7 in a larget Extent. Therefore 1 ſhall 


infilt uo longer on that Point, becauſs there is no Fault in your 
But for the Laws of our Country, they ought to have a Part 
the Edtication of an Exh Gegtlemal, for * come under 
ONE of Learning, and ought to be ranged within the Me- 
Hod or his Studies, to "qualify a 2 Man to have ſome lolight 
into Buße tov. Here then, 1 do blame your Conſtitution, that 
you have be Fot been convinced of the Neceſſity of teaching oung 
Scholars the ound, of that uſeful Part of Knowledge, Which 
may be done Without-extravrdindry Trouble or Charge. I do not 


mean ſo muen bf dur Law only ds is to be collected from out 
Engliſb Hiſtories, (Hiſtories that delight and inſtruct at the ſatis 
Time in Civil Prudence, and the Knowledge of the Manners of 
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Study of the Laws of England. Y 
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our People, and yet are much neglected) but ſo much of it too as 
may lead one into the Rules of Right and Wrong in Relation to 
private Property, without meddling with the wrangling or captious 


Part of it. 


'Thoſe that intend to make the Law their Calling muſt con- 
ſtantly attend the Higheſt Courts, otherwiſe it will be impoſſible 
to be Maſters of the Practice, without hearing the Debates of the 
Counſel, and the Opinions of the Learned Judges upon it. But 
then conſidering that you have many Perſons amongſt you of 
the Nobility, who think themſelves above the Study of the Com- 
mon Law with the ordinary Students in the Inns of Court; and 
others who care not to fetch that Compaſs in their Studies, be- 
cauſe of the Charge or Tediouſneſs of it; and others deſigned 
for the Prieſthood, who, by Cuſtom, are in a Manner barred 
thoſe Societies; I wonder that ſuch Youths are not inſtructed 
in their Colleges at home in a General and Comperdions Know- 
ledge of our Laws, and the Reaſon of them, that they may un- 
derſtand what they hear or read upon that Subject; and that the 
Publick may have the Benefit of their Academical Learning joined 


with it. 


Tho excellent Biſhop Killing ſleet hath ſhewn the Way how 
Scholars ought to Study the Law, and what Progreſs may be 
made by a private Search. He hath written ſo accurately upon 
ſome Subjects of it, that none of the long Robe have hitherto 

etended to correct him. His Argument in the Houſe of Peers 
(to ſettle Peace and Quietneſs in our Univerſities) upon the Caſe 
of Philips and Bury, concerning the Viſitatorial Power, then an 
abſtruſe Queſtion, was never yet anſwered ; though, for ſome Rea- 
ſons, I believe, he had the Aſſiſtance of an excellent Argument de- 
livered in the King's Bench, before he thought upon that Sub- 
If that worthy Prelate had had a due Reſpect paid to his 
Skill in our Laws, he might have preſided in our higheſt Courts 
of Juſtice with as much Reputation to the Publick, as ever any 
Eceleſiaſtick before him. And there are now ſome eminent 
Divines living, who have a great Infight into the general Parts of 
our 88 Law, from an occaſional and private Enquiry into 


In the Univerſities there are publick Profeſſors of the Noms 
Law, and Lectures read in the Schools upon ſome general Ti- 
tles of it. And young Men think themſelves obliged to read an 
Inſtitute of the Imperial Law, and a * Comment upon the Title Brenehur- 
De Reguli, Faris; and then to ſtudy b Grotiuf and © Pagen. ftivs, 4 
dorf. Evety dne Who pretends ro be a Scholar, ought to read 8 pd 
thus far in the! Givil Law, and 10 know the beſt Books in that De Jure = 
Profeſſion, Theſe two: Authors hate drained 'Oout of ; many — Pa- 
Volumes of the Civil Law, the greateſt Part of the rational < De jure 
Learning concerning the nutural ws ed Mankind, 'whicty our Garnen & 
Eneliſþ Lawyers do not diſallow of. But if you' go farther in entium. 

this Study, have a Care leſt you take a Fancy (as too 1 
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4 Some Thoughts concerning the 
done) of bringing our Laws to the Standard of the Civil Laus 
in every Point, and without Enquiry what is in. Uſe or not ; be-. 
cauſe it ſets the Underſtanding of an Fmgliſhman upon a wrong 4 
Biaſs, and makes him leſs capable of ſerving at Home in man j 
publick Stations. A Civil Lawyer in the Houſe of Commons, 3 
in my Memory, was an Inſtance of this Truth, who, upon every 
Debate, would be amuſing the Houſe with Authorities out of the 
Digeſt and Code, and giving them to underſtand how Matters 
have been heretofore managed in the Rota, or Imperial Chan- 
her; whereas ſome of our own Lawyers think themſelves as wiſe 
as Papinian or Ulpian, having the Advantage of coming after 
them; and ſome of our Senators as good Judges of Reaſon, and 
of what is proper to be done, as any foreign Aſſemblies, or Tri- 
bunals. The Civilian might have ſpoke more to the Purpoſe, if 
he had cited Texts out of the Book of Numbers and Bentero- 

nome, and told them how Affairs ſtood formerly in the Sanhe- 
drim. 'The Common Law has long fince borrowed almoſt all 
that's worth knowing from the Romans, The Niceties of their 
-Praftite is of no Uſe: The: moſt learned Advocates in our 4rch- 
Biſhops Churt in very ſeldom cite Authorities in Relation to that 
Part; but after a plain Method of Proceſs laid down have an Eye 
upon the Laws of England in their Determinations, when plau- 
ſible Reaſons plead for them. So that this Study may be encou- 
raged under the Management of a judicious Perſon, of one that 
is not a Pedant, or a Bigot to it. 957 


The Canon Law is alſo read and practiſed within the Univer- 
ſities: And even Divines think themſelves under a Neceſſity to 
read the Inſtitutes drawn up by Lancellot or Corvinus, and to 
conſult - the Decrees and the Decretals with the chief Canoniſts 
for ſettling of Caſes of Conſcience, and to inform themſelves in 

Church Hiſtory. - This Method alſo is ſo far commendable ; and 
if Divines would inſpect the Regiſters of our Eccleſiaſtical 
« Praxis Courts, and * Clarke, as to the general Practice, they might be 
Eravciſe! ſufficiently. qualified for the Offices in thoſe Courts; the Profits of 
Foro Eecle- which honourable Poſts are often of Neceſſity 1 to the Laity 
altico, _ over the Clergy, (furniſhing our Enemies with a ſpecious Objec- 
wood Corftic, tion againſt our Eccleſiaſtical Government). becauſe. the Clergy. 
peil. are generally unfit for them. As to the common Buſineſs b Lyn- 
© Farion's wood, © Degg, 4 Godolphin, Vatſon, &c. are the Oracles which 
4 Reperto- Our beſt Canoniſts will vouchſafe to conſult -upon all f Occaſions $ 
rem Cano- and every Student may quickly; learn the Skill of turning to an In- 
Complete dete, as well as the moſt celebrated Practiſersg (+ +27 
Incumbenr. e ee X Al oon 
Seome other Arts and Sciences taught in the Univerſities ſcarce 
ddeeſerue the Pains and Labour employed about them: The Nut is 
ſo hard or ſo dry, that it is not worth While to crack it for the 
Sake of the Kernel. And certainly, That cannot be Learning, 
which is of no Uſe. to the Publick. We muſt do by theſe (while 
_ we grow in Vears) as ſome doiby their young Univerſity-Acquain- 
tance, hake them off by Degrees, and endeavour to forget them. 
that which may be commendable in a young Wit, may be 
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Ampertinence in an old one. A which makes Men wife, is 
principally to be ſought after: Or if we ſtudy Words at firſt, we 

ought to ſtudy, Things afterwards, A prudent Man need not be 

aſhamed that 5 has not ſpent many Years in turning over Books 
of Logical and Metaphyſical Diſputations, in compoſing Creek and 

Latin Orations, (Compoſitions in Exg/iſh upon Moral and Politi- 

cal Subjects, will be more uſeful) in 2 « over the Poets, or in 

Verkiying; ; In, Criticiſms, or ſearching out the various Readings 

on prophane Authors, in chronological Niceties, or in ſome Sort 

of Greek and Roman Antiquities, or on Subjects which have been 
always diſputable, and will be to the End of the World. Twas 

Aa fatafactory, Saying of T hemi cles. That be knew how to 


raiſe a City from a how to a flouriſhing State; th he could nut play 
upon 4 Fiddle. : Not but that ſome few may be allowed to la- 


bour in ſuch Amuſements for theit own Satisfaction, (and that 
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profit little by it. 
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Snares upon the Clergy: The moſt zealous Conformiſts to the 
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Study of the Laws of England. 


n 1 


And now methinks it is no ſuch diſagreeable Sight, (as ſome 
imagine) to ſee the Laity and Clergy, (Moſes and Aaron) fit upon 
the Bench together in a Court of Juſtice. Probably it had been 
more for the Intereſt of our Clergy, if the Biſnop of the Dioceſs 
and the Elderman had continued to ſit together in the ſame Court 
to this Day, as they did till the 21ſt Year of Milliam the Conqueror. 


If ſome of the inferior Clergy were returned and impanelled up- 
on Juries in Cauſes that concerned the Rights of the Church, (as 
they are upon Trials of a Jus Patrenatus in the Spiritual Courts) 
I ſee no Abſurdity in it. They cannot be forced to it, but they 
may conſent and waive their Privilege. Sure I am, that Expe- 
rience ſhews it to be Folly to truſt thoſe Cauſes wholly to a Lay- 
Jury; Half of which, too often, are Diſſenters to. the eſtabliſhed 
Church, or Well-wiſhers to them, They will be put into better 
Hands, if Clergymen (acquainted a little with Law-Afaairs) were 
mixed with them, 


The Country Clergy will never live in Credit or Eſteem, till 
ſome of them are inveſted with more Power and Intereſt in Civil 
Aﬀairs, or more of them put into the Commiſſion of the Peace. 
Where the Clergy are lighted, Religion will be ſlighted too. Now 
the Ruſticks know no Difference betwixt Pariſh-Prieſts, In their 
Opinion all are equally deſerving, except where there is groſs Im- 
morality. 'Thoſe that live with the greateſt Hoſpitality ſometimes 
fare the beſt.. But as for retired Sobriety, ory Learning, ſolid 
Preaching, private Inſtruction, Gc. without Authority; theſe are 
Virtues which ſeldom create any real Reſpe&t amongſt the Genera- 
lity of them, but arc often miſconſtrued into Covetouſneſs, Hypo- 
criſy, ill Nature, and a troubleſome Behaviour. 'They will judge 
only by external Appearances in their Families, and the Intereſt 
they have in the Country. So that if ſome Clergymen were arm- 
ed with a little Power to puniſh extraordinary Extravagancies, the 
Clowns would value them, and be ſooner brought to live regular- 
ly, than by good Example, or religious Advice * Theſe will 
not fill their Bellies, or empty their Pockets. They love where 
they can get, and fear where a little of their Money may be in 


Danger. | 


If a Clergyman is preferred to a higher Poſt, let him be aſſured, 
that there is no underſtanding our Conſtitution, without . ſome 
Knowledge in our Common and Statute Laws. He mult have ſtu- 
died the Prerogative, as well as the Liberties of the People, and 
their Rules concerning Property; for after all the Schemes that are 
laid down to make us a happy Nation, the Clergy in a more par- 
ticular Manner are concerned to ſupport the Menarchy in its juſt 
Rights, as their trueſt Friend. In a Word, no Man muſt pretend 


' to govern well here in England, unleſs he takes our Laws for his 


Guide: And particularly my Lords the Biſhops, will find the Ad- 
vantage of this Knowledge, in governing their Dioceſſes at home, 
by being informed: in the true Extent of their own Power in their 

| ä D Palaces, 
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Palaces, and in their Courts, / and how to defend their Juriſdic- 


tionz; whereas for Want of this Learning, ſome of them hereto- 
fore have frequently fell into great Miſtakes, making themſelves 
able to Actions, or elſe have been often defied by moſt notorious 
Offeniders; ' who eſeaped Puniſhment” by diſcouraging them with 
Proceſſes out ef the temporal Courts; topping upon thoſe about 
them, who wanted Skill and Ability in our Laws, to adviſe and 


* " , 


VU pon theſs Accounts the Study of our Law is to be recommend- 
ed to the Univerſities for the Education of your Youth; eſpecially 
for thoſo who deſign for Holy Orders, that they may be put in a 
Way to make farther Improvements, to claim their Rights, and to 
defend themſelves in the ſeveral Stations which they may be after- 
JJ... 20109 21737 16 Papi mr riot mo inet 


= But if temporal Conſiderations will not have any Influence, let 


it be enquired -whether this Study will not very much contribute 


to their Knowledge in Divinity; I mean, as to the caſuiſtical Part, 


and the Reſolutions of Caſes of Conſcience: For oftentimes our 
Duty towards God is to be regulated by the Determinations of hu- 
mum Laws; which will make that to be Reaſon ow, which was 
hot To before that Determination. For Example, The eldeſt Son 
mall inherit his Father's Lands at the Common Law; and if no 


Sons; all the Daughters equally : In Burrough Bogliſh, the younger 


Son ſhall be Heir; and in Gavelkind, all the Sons together ſhall in- 
herit the Land, as Daughters at the Common Law. Now if the 
Queſtion is asked, How ought Lands to deſcend according to Con- 
ſeience ? The Law gives Directions. Conſcience gives it to the 
eldeft' Son in one County; Conſcience gives it to the youngeſt in 
another; and Conſcience gives it to Sons or Daughters Share and 
Share alike in a Third. And ſo Conſcience ought to follow the De- 
termination of Law upon this following Queſtion, viz. A Man ſei- 
ſed in Fee hath a Son, and makes his Will, and deviſes the Eſtate 
to His own Father: The Will is written with the Teſtator's own 


Hand, ſubſcribed with his Name, ſealed with his own Coat of 


Arms, and publiſhed in the Preſence of zwo Witneſſes. The Son 
fiotwithſtahding" enters upon the Land as Heir, and infiſts, that by 
ati A& of Parliament 29 Car. 2. there ought to be three Witneſles 


at the leaſt, to every Deviſe of a Freehold. ' I take it to be very 

clear, that the Son is not bound to ſubmit to his Father's Jarention. 
For as the Will is void in Law, ſo it lays no Obligation upon him 

in Conſeience to ſubmit to it. And therefore I have often reflected 


upon the Miſtakes of ſome good Men, who have perplexed others 
with Doubts and Seruples about their Title to their Eſtates; urging 
the Degen and Intention of Teſtators; and calling upon Equity 


ppoſition to the Deciſions of Law, as if Con- 
ſeienee and Reaſon were never to be ruled by it. 
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But as an Anfwer to all this which/is advanced on Behalf of the = 
Clergy, upon a Suppofal, that they may be no and then a little 


more coneerned in à Share of the Civil Affairs: Some over-righteous 
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Study of the Laws of England. 


Men, (who think it convenient to keep the Clergy low) will tell 


you with great Demureneſs, That Clergymen have Buſineſs 
© enough to do if they mind their Cures only; that he who has the 


& Care of Souls, may ſpend all his Time in Reading, Meditation, | 


e Prayer, Preaching, Catechiſing, and viſiting the Sick: Upon 
ce which Account the Apoſtles declared, they would not leave the 
« Word of God and ſerve Tables; though that Employment was 


cc an Office in the Church.” To this Effect an * Author, who ſpeaks * 4 Lee 


the Senſe of a Party. 'The former Part of this Argument may as 
_ eaſily be turned againſt Lawyers, Soldiers, and Tradeſmen; they 


have Buſineſs enough in their own Callings. But to give a plain 


Anſwer: To leave the Word of God and ſerve Tables, would be 


ſhewing Bi- 
ſhops are not 
Judges in Par- 
ment 
Caſes Capital. 
Printed Anno 


in 


to deſert their Cures. For thoſe who ſerved in that Office were 1679, 54g. 4. 


the Treaſurers of the Church, and kept the common Stock; and 
thoſe Eſtates which were laid at the Apoſtles Feet, to diſtribute 
them to the Poor, as they ſaw Occaſion; which Office the twelve 
Apoſtles could not diſcharge without other Aſſiſtances. But cannot 
we ſpare a few Clergymen out of fifteen Thouſand, to look now 


and then into a Law- Book; or ſome few in a County to go ſome- * 


times for two or three Days to the next Market-Town, to conſult 
with their Lay-Friends, for the good Government of the Neigh- 
bourhood, without forfaking their Callings? The Clergy need not 
forſake their Cures or ſpiritual Affairs, or do any Thing incon- 
ſiſtent with their Function by ſuch a Study, or by ſome Sort of 
ſecular Employments ; for at ſuch Times they are promoting the 
Intereſt of Religion, by ſtudying how to defend it, and ſerving God 
in regulating Mens Manners through, Juſtice or Mercy, 


The Apoſtles lived under Heathen Princes, and could not be em- 
ployed in temporal Offices under them without Scandal to Chriſtia- 
nity ; but now when Kings themſelves are Chriſtians, the Clergy 
inveſted with Civil Authority, have great Opportunities to advance 
the Goſpel, and maintain the Government of the Church. And if 


ſome of the Fathers have ſhewed their Diſlike of employing Cler- 


men in ſecular Affairs, their Notions ſeem to have been calcula- 


g 
ted for a Monaſtick Life, which can have no Force in a Proteſtant 


Country. Eccleſiaſtical Perſons may as well be debarred to have 
any temporal Eſtate, or to be Executors or Adminiſtrators, Guar- 


dians or Truſtees, But to look higher: b Suppoſe one of the Blood Ste Hook:- 


he may execute both thoſe Offices, and be God's Anointed in both. Sed. 


Before the Law, Melchiſedeck was King and Prieſt. And it was 
never thought a Crime in the Fees to give Commiſſion to their 
Prieſts to be even Generals in War, and Governors of Provinces. 


Under the Law, Controverſies were to be decided by the Prieſts 


and Judges, Deut. 17, and 19. Eli was both a Prieſt and a tem- 
poral Judge; and Eſdras, after the Captiyity, was both a Prieſt and 
ebief Governor in ſecular Affairs. Our Saviour indeed refuſed to give 
Judgment in a criminal Cauſe of Adultery, and in a civil Cauſe, 
about dividing an Inheritance; but he did this to convince the 
Feers, that to be a King was no Part of the Meſſiah, and becauſe 
he was a private Perſon, and had no ſuch Authority in that Com- 
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Some Thoughts concerning the 


monwealth. But St. Auſtin is ſo far from thinking it unlaw- 
ful for a Biſhop to judge in Civil Cauſes, that he infers from 
1 Cor. 6. a Neceſſity for him to undertake that Duty. Truly, 


where a Chriſtian Society is planted _— Hereticks, or Schiſ- 


* Idem, p. 4- 


maticks, it is of Neceſſity that the Cler ould accept of a Share 
with the Laity; and then if the Civil Affairs are ſuch wherein Civil 
and Eccleſiaſtical Offices may be united in the ſame Perſon, with- 
out Prejudice to either of thoſe Employments, I cannot find any 
Reaſon why Clergymen ſhould be totally excluded. 


The ſame Author intimates, © That ſeveral Laws have been 
«© made to reſtrain the Clergy from exerciſing ſecular Employ- 
c ments. The Emperors Honorius, Theodoſius, and Juſtinian 
cc have prohibited the ſame by the Civil Law; and the Common 
“ Law of England too ſeems to diſcourage it, as appears by a 
« ſpecial Writ in the Regiſter, providing that a Maſter of an Hoſpi- 
* tal, being a Clergyman, ſhould not be choſen an Officer in a 


Manor, to which that Hoſpital did belong, as contra Legem & 


v e. Cum 
Honeſta tis. 


“ Conſuetudinem Regni & non Conſonum.” 


I'll agree that Clergymen ought not to be Shopkeepers or Far- 
mers, or to interpoſe in any ſuch ſecular Affairs; nor to be Bailiffs 
or Conſtables, nor to ſerve in any mean Offices; and that a Re- 
ſcript of Honorius, and Theodofinus, and a Decree of Juſtinian, 
ſcem to be againſt their intermeddling in any ſecular Affairs at all: 
Nay, that the Canon Law ſpeaks to the ſame Purpoſe, as alſo a 
Conſtitution of b Othobon. But this does not prove that the Cler- 
gy ought not to ſtudy the Law. And if the Civil and Canon Laws 
prohibit them to bear ſecular Offices, poſitive Laws are not immu- 


table, But what ſignify theſe Imperial Laws, and theſe Canons 


e v. Articuli 
Cleri, ch. 8. 
4 Stilling, 


2d Part, ch. bo 


241. 
e en. 


Hiſt. Lib. 1. 


c. g. 
7H Caſes, 
24 Part, 242. 


s Nov. 6. 


n. C. 


cum Liber- 
tatis. 


Laws do allow Epiſcopal and Archidiaconal ] uriſdiction to Clergy- 


here in England, if they were never received, or incorporated into 
the Body of our Common Law? Or if they are contrary to the 
Law of the © Land? 4 What will become of the whole Frame of 
our Government, and of our juft Rights and Properties, if the pro- 


Eceleſ. Caſer, ducing of Imperial Edict, (1 ſay the fame of Canons) would be 
ſufficient to overthrow them ? Yet © Conſtantine, (before the Papal 


Power was advanced) ſuffered the Biſhops to try all Manner of 
Cauſes, which concerned either Clergy or Laity, upon Appeals 
from the Civil Magiſtrate. Upon f which, the Conſtitutions De 
Epiſcopali 2 in the Theodoſian, and that De Epiſcopali Au- 
dientid in the uſtinian Code, were founded. And the Glofs upon 
the 8 Novels of Juſtinian obſerves, That Biſhops, (the Caſe is the 
ſame of other Clergymen) may concern themſelves with the Af- 
fairs of the Commonwealth hb when their Prince calls and com- 
mands them. bk. 


As to the Reſtraint of the Clergy A Common Law, it is to 
be obſerved, That the Writ in the Regiſter exexzprs the Clergy from 
mean Offices, for the Honour of the Church; but does not prohi bit 
or reſtrain them. Neither Common nor Statute Law exempts or 
reſtrains them from ſecular Employments of Credit. Nay, our 


* men, 


„ mn 
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men, to puniſh even Laymen for Crimes not only of a Spiritual 
Nature, as Inceſt, Adultery, Fornication, Hereſy, Gc. but to try 
Cauſes between Laymen in Temporal Matters, touching Wills, 
Legacies, Defamation, G and to licenſe Surgeons, Midwives, 
and School - Maſters. By our fundamental Conſtitution, Biſhops 
are Members of the Upper Houſe of Parliament, who in Concur- 
rence with the Lay-Peers, try all Cauſes upon Writs of Error out 
of the King's Bench, and Appeals from our Courts of Equity. 
And all this is very reaſonable; ſince our Church has been united 
and incorporated into the Civil State. For the Clergy ought to 
have a Share with the Laity in the governing Part, where the 
Rights and Freeholds of the Clergy as well as Laity are concern- 
ech in it. And I believe there is ſcarce any Monarchy in the 
World Where the Cler gy arc excluded from it. "Lis: true, b The 
<.two Houſos complained in the 45th Vear of Edo. 3. againſt Cler- 
c gy Officers ĩn the Government; and that ſuch Allowances might 
i $f1] creafter tend to the Diſin heriſon of the Crown, and great Pre- 
ce judice of the Realm; and therefore they pray the King that he 
c would employ Laymen. “. This Was a very ſeaſonable Com- 
plaint, when the Pope maintained his uſurped Authority over our 
Monarchs by this Practice. But are our Clergy now under Oaths 
to ſupport the Pope's Supremacy ? Is it the Intereſt of our Clergy to 
deſtroy our Monarchy, or to ſubjed it to a foreign Power? When 
that is the Caſe, Iwill concur with the Enemies of the Clergy to 
petition again to remove them, and that they may not. be truſted 
out of the Bounds of their Pariſhes. But as the Matter ſtands at 
preſent; an Excluſion of the, Clergy may rather promote the Pope's 
Buſineſs, by dividing the Intereſt of the /Chureb from that of the 
State; though the Reformors in 1641 did not ſee into this dange- 
rous Conſequence, when they prevailed upon King Charks the Firſt 
to diſable Clergymen, by Act of Parliament, from exerciſing any 
temporal Authority or Juriſdiction. However, the Clergy have the 
Law moto on their Side, and that Act of 44 was repealed upon the 


oppoſe their having a ſmall Share in ſome eivil Employments, but 
thoſo that deſire to trample on them; or that under a She of in- 
veigbing againſt the Grandeur of the Church of Nome, and the 

Ambition ànd Pride of its Clergy, really hate that a Proteſtant 
Clergy ſhould live in any Credit. Nay, it is manifeſt enough, that 
even the Clergy (as they are called) amongſt our Diſſenters, who 
are great Sticklers with ſome of our own Laity againſt ſuch Allow- 
arices, do themſelves cxerciſe civil: Authoriti over the reſpectiv 
Members of their Congregations with a high Hand, though they 
call it Spiritual. Power, or diſguiſe it with another Name. © But if 


Reſta uration, by the 13 Car. 2. chap. 24:\And;I)belicve-no one will 


2 Vide Eccleſ. 
Caſes, 2d 
Part, 235. 

d Letter, &c. 
p · 106. 


there muſt be A Diſtinction in the Exerciſe of theſe two Powers, 
why muſt mere Lay men amongſt them exerciſe Spiritual Juriſdics 


tion, and our Clergy be excluded from the Exereiſe of Cl. 


„„ „ende neee se at 1509 bone vnc 
Did 1 propoſe any Thing to gratify Ambition, or that would 
turn to the Prejudice of the miniſterfal Function, 1 ſhould ahhor 
the Thoughts of it; but if I aim at nothing but the Credit of the 
Clergy, their ſpiritual and ſecular 2 that they may be 


made 


4 


.. 
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5 i 
| of our Superiors, I ny oC Leave to adviſe your Vouth deſigned 


MA 11 to be * lamented, that: we roms net any n $ 


made wa ble of ſuch Employments as ate allowed by eee 
and the Practies of the Chürelt from the Time of Cunſtantine; and 
all this for the Benefit of the State as woll as of the Church: I can» 
not be perſuaded but that good and wiſe Men of the Laity will be 
pleaſed with ſuch An ſtancs in their civil Affairs, and with ſuch an 
Union of Perſons ap Intereſts, er our . ITS en be 


A rided J 22:1 


However, abmiteng this Queſtion aid the ee of 
iritual Perſons to act in temporal Matters, to the Determination 


for Holy Orders, to make the Laws of England Part of their Stu- 


. dies, for the mah Reaſons which I have hinted at. And therefore 
. 1 to look back 
Perſuaſion to aach the generh Knowledge of the Laws of Englnid 
in the Univerſities, to Te ſome Hints — that Stuch may be gar- 


upon the Principal Subject, I ſhall proceed, from a 


ried en amongſt you, (for the preſent mk with as little Pains 
as many other of leſs Uſe. And herein I ſhall only repreſent to you 
the Thoughts of ſome conſiderable Lawyers, whom I have diſ- 
courſed with wpon. this Subjoct; not e to truſt to ch _ 
Judgment in iy nice a er . 20 


of gur Laws. We are forced to learn it chiefly by Tradition, and 
Obſervations u the Practice of it in the higheſt D But for 
wang — _ a'Syſtem, there have been ſeveral Methods recom - 
oung Beginners, who do not deſign to make the Law 
their ped hot Amongſt others, it has been adviſed to read firſt of 
all; Figeb' Diſcearſs Lato, This is the moſt methodical Book 
extant that ever was Fer one of our Profeſſion; it almoſt fol · 
lows the Method of Ju flimiaw $ 00 For having by Way of 
Introduction treated 25 tho Eaw of Nature and Reaſon, and of po- 
ſitive Laws; be diſcourſes,” 1. Of Perſons. taten Nbtice of in be 
Common Law. 2. Of Rights and Poſſefſioni. 3. Of Offences. 4. Of 
Courts of Fudicature, or of original and Jediojat. Proceſs.” Indeed 
(they they) i this Book was reviſed by marking what is antiquated, 
by adding the mew Statutes with References to Coke's Com- 
thentary on Littleton, & e. a Youth 2 have a good 8 Syſtem in 
his Mind in a ſhort Time. However, let Wertworth's Office of an 
Executor, and Hale's Pleas of the Crown be read in Order when the 
Scholar reads of Teftaments, and of Offences, in the ſecond and 
third Books of Finch's s Diſcourſ Lach. That Book under the 
Name of Wentworth may be relied on; while: Swinburne and Godol- 
phin of -Teftaments (being Mixtures of Common and Civil Law) 
are not always to be truſted. For the farther Underſtanding of 
fome other Chapters, there are many Books of Jate publiſhed upon 
particular Subjects, as in other Arts and Sciences, which may be 
curſorily conſulted where the Syſtem i is too ſhort or difficult. 


But after all, Lunar Tenuren with Coke's an (at 
leaſt as far as the Text. is directly explained) muſt be read and ſtu- 
died, if the Student intends t to proceed upon à ſure Bottom. Far 
—_ 4 | | to 


25 . Foo . ; "4 F 
95 Bs Ez _—_ 


Study of the Laui of Eugland. 25 


to thoſe Books, and the reſt of Coke's Inſtitutes, the Scholar muſt 
be always turning, they being the beſt Authorities in our Law. 
Coke need not to be followed in his Digreſſions and Variety of 
Caſes ; for it is not deſigned to make our Student as great a Law- 
er as himſelf: But whatever is read, the Student may always = -- 
eep Finch's Method in his Mind, and upon a Review, redute all . 
to his Order. This will enable him to improve himſelf by Dif- 
courſe and by Converſation with Attornies and Lawyers. 


ER. 


— 


— 


It is adviſeable to get a Common Place- Book, after two Ycars are 
ſpent in the Courſe of Reading, to enter the Abſtract or Subſtance 

reof under proper  alphabetioal Titles. Rails or Thajivers's 4- 
bridzments , Oc. will be of great Uſe. to him; where; with his * 4bridgnent: 


own Collections, he may ever after ſee at one View the general J, Brooks, 

Caſes concerning any one Subject.  Pitzberbert; 
ales Conc g any DUDJECT, | Hughs, and 
2 , - 1 . „ , [457 . I Shepherd. 


All Methods ſuppoſe. that you have the Statares abridged. by 
Wingate and Waſhington, &c. as alſo Cotuel's Interpreter, or Blunt's 
Dittionary to explain the Law-Terms, and Fitzherbert's Natura 
Brevinm to be occaſionally\informed in the Nature of the common 
Writs, which are mentioned or referred to. HH arty be 


Amongſt our Statates or 4s of Parliament, have a particular 
Eye on the Statute of Ti enures, enacted. the 12 Car. 2. and the Sta- 
tute of Frauds and Perjuries made the 29 Car. 2. For much of the 
Law is altered by them ſince Littletum, PFinob, or Coke wrote. 
And ſo Regard muſt be had to thoſe Acts of Parliament which are 

of daily Uſe. Such are the Statutes, (to take them in an alphabe- 
tieal Order, as in the Abridgment) concerning Adminifiration of 'In- 
reftates Eftates, Bail and Mainprize, the Crown, Diftreſſes, E- 
lettion, Fines, Habeas Corpus, Informers, Judicial Proceedings, 
or Amendments of the Law, Limitation of Actions, the Enabling 
and Difabling Statutes concerning Leaſes, the Statutes concerning 
the Di ſolution of Monafteries, Officers and Offices, Recoveries, Re- 
. Service and Sacraments, Tithes, Uſes and Enrollments, 

c. 


At the firſt Entrance on Study, let the Student be taught what 

Titles of the Law are leaſt in Uſe, to ſave him an unneceſſary 

Trouble: If this is obſerved, the Learning will not be ſo difficult 

or tedious, as is commonly imagined. Sir Matthew: Hale's Preface 

to Rolls Abridgment will inform him, „ hors ar 
'That the Title of Dower, and its ſeyeral Kinds, (as ad: ofines 


That the Titles ef Homager, Ratte, Bfiuage, Homage Junce> 


* * 
2 


" 


e. 10. 


ſtrel, may be but curſorily read over. 


That Teures by Knight-Service, and its Appendixes * ar 1. 
hip, &e, are all bocome uſcteſs by the * Act of Miration of Te * 14 Cur 


Auen. 5 F T1 Net 109 24. 
| That 


22 Thoughrr converniug\che! 


8 8 
ſtorm ide of ene to f Sts 

That Tenure i Pillage, and the tom Appendixes chore, 
arc now alſo ge nw: adm 1 bowollgt eg 03 71 


WS. ef WIC 7 
+ 21.8. That ue Trier of Profe 2 and: 4 « Deraigument are wholly tar 


1 H. 8 * " e 
2 wigy Ken away. A b 04 
HOT V | Ht 17 0 0 >| 


The Learning thuching the T itle of (Rewts'r now depends ich 
upon the Statutes of Diſtreſſes, particularly n, 70 0 2 WW. a Lg 
ow 5. . 2. is an enn but of late. . 82 

That Reales will acquaint bim that the Title of ene 

W take away Emries,' and continual r is 27 5 much abridged 

wr 012 EW 3%. . 33 „ N 060% Tyr 
0 1 50 That the 12 5 of anne, was a difiul Tit with its Ab. 

dixes, OQypid Juris clamat, quem redditum reddit, per quæ ſer- 
Lowry ge it grew almoſt obſolete by the Invention of Fines 
to — 4 A roy and Sale, by Leaſe — Releaſe, and by Deeds 
to the As 27 H. 8. chap. 16. which alfo 

7 che Difficulties of Execution of Eſtates by Livery and Hei- 
_ fin. And indeed the 8 of Atturnments is now wholly ren- 
deted uſeleſs by the 4 8 5 © Queen _ ure An Att: Hor 


„„ N JET LON. '> e” 1 1 9 N 

117 10 Hontet 9791 

Some Kind ok Releaſes and Confirmations\ are alſo. ſupplied by 

the aforeſaid new Inventions. / fx 9] Nm big A d BA 
4k. . % 1 an ni 0 ne . 3202 HJ lieb Yo 


32 H.8. 36. The Titles of eee and Remitter are e, miha a- 


8 brid ged by ſeveral Acts b of Parliament. 


El. 0 Ek. - 
— And vs the Title a Warrancy: need not take up much duc ' 


of our young Scholar. Varranties of Tenant for Life, and col. 
lateral W arramties, are made. void by Wh 4th and 5 th of mT 
ebe. An 


2 this Time you my wy that Coke's Were on Littleton 


11 will fins the young Scholar a great deal of Pains, ** make 
bis Study eaſier and ſhorter yet, if he is . uainted betimes, That 
the Remedy by ſizes, and wt ſeveral Forms and Proceedings, 


are out of Uſe in recovering Poſſeſſions; and that Fjef?ments are 


come into their Place. Ages are ſeldom brought, unleſs for re- 
covering Poſſeſſion of Offices. Real Ations, as Writs of Right, 
| Writs of Entry, &c. and their ſeveral Appendixes, are now alſo 
out of Uſe. It is a ſhorter Way to recover Poſſoſſions by  Zjef7- 
ment. Only in common Recoveries, the Form of ſuch rea; = ions 
is is preſerved. 


-.” .: + 3h a et Tail of this Day, aro by 8 * 
9 Poſſeſſion of Lands, Quare Impedit for a Diſturbance in a Title 
4 to 
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to a Rectory, &c. And for Recompence in Money we makl uſe 
of Actions upon the Caſe, (in Treſpaſs, 4ſumpſit, Trover and Con- 
verſion) Attion of Covenant, Debt, Na, Vi & Armis. See 
farther of the Alterations in the Common Law, Hale's Preface be— 
fore-mentioned ; where you may alſo find a Reflection upon Uni- 
verfity-Learning, and what improper Judges ſuch Scholars are of 
the Reaſonableneſs and Study of the Common Law. But, Sir, I am 
endeavouring now to prevent theſe Reflections for the future, 


? As for the Forms of Pleadings in our Courts at J/Ve/tminfeer, 
| there are ſeveral modern * Books which will ſhew the Student Pre- A Inftrue- 
cedents from the original Writ and Declaration, to the rita of in. _— 
n . . . z Cs 
Execution, and Mritis of Error, with which he need not trouble 
himſelf any more than with a bare Peruſal to compare theſe Eu- 
tries with the Subject he reads on; perhaps they are not exact, but 


they will ſerve his turn. 


But as to Practice, the Statutes of Feofails, judicial Proceed- 
ings, and Amendments of the L,aw, will ſhew how much the old 
Niceties in Form are taken away, to prevent any laborious Enqui- 
ries on that heavy Subject. 8 H. 6. 12G 15. 32 H. 8. 30. 37 H.8.8. 
18 Eliz. 14. 27 Eliz.5. 21 Jac. 13. 16 G 17 Car. 2. 8. 46516 
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Sir Orlando Bridgman's Conveyancer, Billinghurft's Arcana Cle- 
ricalia, &c. will acquaint you with the Order and formal Parts 
of a Deed, and the ſeveral Forms of Conveyances. 


And thus for the Practice of the High Court of Chancery, there 
are ſeveral modern b Books drawn up for the, Uſe young Clerks, * 4 Clerk 
which will inſtruc the Scholar in the Form of a Subpena, Attach- e, © 
ment, Proclamation, Commiſſion» of Rebellion, Bill and 4nſwer, 
Pha, Demurrer, Replication, the Form of an Order, Affidavit, 
Tnterrogatory, Commiſſion to examine Witneſſes, Gc. Depoſition, 
Decree, and Sequeſiration. There are alſo Report, of Chancery 
Caſes, lately publiſhed, which may be of uſe. 


With theſe Inſtructions, Furniture, and Expence, a young Scho- 
lar in the Univerſity may gain a tolerable Inſight into our Laws, 
and a general Notion of our Way\of Practice, and be able here- 
after to underſtand our Reports which are moſt reaſoning, when he 
deſires to be ſatisfied in the Judgment or Deciſion upon any Caſe 
occurring in the Courſe of his Enquiries. Heretofore, it was thought 
moſt adviſeable to begin with the Tear Books, and the (oldeſt Re- 
ports; but now becauſe of the great Alterations of our Laws, it is 
thought moſt proper for a Student to begin with the Lateſ; or if 
ho cares not to go any farther, he may depend the great 4. 
bridements before- mentioned, and follow their 8 to a Re- 
port, when he has a Mind to read upon his Caſe at large, A Me- 
thod which no wiſe Man would propoſe; to one that deſigns for the 
Bar, becauſe it is too ſuperficial. It is offered as a Method to a 
private Tutor only, or a young Scholar in our Univerſities, who 
To F | deſigns 
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deſigns for another Profeſſion, or no Profeſſion at all, that he way 
be ſomething informed in the Nature of the Laws, under whic 
he lives. | | 


The Chancellor's Conrt in your Univerſity might be ſo regulated, 
„ Vide t AS to conduce very much to 7mprove this Study. Your Fondneſs 
Charters 14 for the Civil Law upon a Occaſions is very unaccountable, and 
H. 8. and the of very pernicious - Conſequence. The Oath of your Judges is, 
2 Ss to determine according to the Laws, Statutes, Privileges, Liber- 
De Officio & ties and Cuſtoms of the Univerſity, without any ſpecial Direction 


Authoritate to obſerve the Roman Law in their Sentences and Decrees. The 


Vicecancel- 


Jarii, Tit. 17. Charters mention nothing of the Civil Law, but give the Judges 
Se dt. 3. leave to try Cauſes either according to the Statutes, Privileges 


37 = and Cnftoms of the Univerſity, or purſuant to the * Law of the 


Aureum, Land, at Diſcretion. Now does not your Conſtitution give Liber- 


Diſt.g. Num ty to take in the Common Law with your Statutes and Cuſtoms ? 
II, (Quid Im- ra" . FM, .*- 2 . 4 
portent ila The preſent Strictneſs of a Ci Law Practice is to no rational 


verba fine fi- Purpoſe, and of very little Uſe elſewhere. And tho the Proceſ3 
ure Jucteal, ought to be by Libel, (as your Statutes require) yet the further 


en THY Proceedings muſt be b Summariè, ſimpliciter, & de plano, © abſq; 
32. Quidim- ſtrepitu & guru Judicii, and d ſola rei voritatè inſpectd, c. 
ee Se Cauſes, tis ſufficient if the Regiſter ſets down the Ac- 
Sola fa#i ve. cuſation in an Act of Court. If this is ſo, what a deal of formal 


ritate ebd. Prifling and Expence has there been upon the Admiſſion of Libels 


e Stat. Oxon, a | f n 
Tir, 21. Seck and Articles, and upon the Doctrine of Nullities ! 


10. 


: 


Your Statutes are plain and certain Rules of Government, and 
eaſy to be underſtood by an honeſt Mind ; but if you give ear to 
unnatural Diſtinctions; Fetches and Shifts, and to the Variety of 
Opinions from every Writer in the Civil Law, there is nothing to 
be expected, but an Overthrow of your Diſcipline; nothing but Un- 
certainty and Inconſtancy. But this may be prevented hereafter, 
if you have more Regard to upright and manly Reaſoning, and 
to Matter of Subſtancè in all Debates and Trials, and to the Laws 
of England in your ©Decrees, when your Statutes are ſilent. 
Thoſe are particular, eertain, and uniform. Tis true, a Regard 
ought to be had to the Laws in the Digeſt and Code, (the Civil 
Law is Wholſome; if taken with Moderation) or to the Opinions 
of Bartolus and Baldus, and the learned Commentators upon thoſe 
Laws. The Deciſions of the Chamber and the Rota ſhall be al- 
ways thought on with great Eſteem, for their Reaſons are often- 
times very admirable; but what is their bare gut hority without a 


Reaſon, of their Way of Practice to us? As for their Reaſons 


too, and Force of Argument, we ſee the Roman Law is much al- 
tered ii all Countries ſince it was firſt collected by Juſtinian; 
and that there is a learned War amongſt the Interpreters, about 
the Equity of thoſe Laws, as any one that conſults the Books 


De LL. Abrogatis, or De Fare Noviſfimo, De Opinionibus com- 


munibus contra communes, Do Mori bu, Hodiernis, Ge. may be 
fully convineed. Beſides, the common Lawyers as mach magnify 
the Wiſdom of our own Law, where it differs from the Civil Law, 
and are reudy to maintain, Think nothing ean be the Common Law 


of 
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of England, but what is conſiſtent with right Reaſon, and the 
Law of God. They are willing to be tried by thoſe Teſts, and to 
enter into a Compariſon. However, the Laws of England mult 
prevail here, and old Littleton and Coke, (though deſpiſed by thoſe 


—_ 


that do not underſtand them) will keep up their Characters; be- 


cauſe by their Reaſons Property muſt at laſt be decided. Why 
then all this Dotage upon every Part of the Roman Lato? 


By the Civil Law, a Judge may be refuſed if you do not like 
him, for“ one and forty Reaſons. But the Law of b England, and 
vour own Conſtitution, cannot bear this Law. Your Diſcipline 
will be overturned by ſuch an Allowance; for who ſhall control 
or act in the Stead of your Chancellor or Vicechancellor; or cor- 
rect or impriſon him, if he will not be refuſed? 


By the Civil Law; a Man's Servant cannot be a Witneſs for him; 
nor a Son for a Father, or vice verſa; nor any one that is near of 
Kin to him; no one is of full Age till five and Twenty; Men may 
be forced to be Guardians; Women cannot be Witneſſes in crimi- 
nal Cauſes: All Words againſt good Manners, (tho' not injurious} 
are actionable or puniſhable, &c. And theſe Laws may be de- 
fended with plauſible Reaſons. But our Lawyers have as good 
Reaſons on the Contrary ; and. our Superiors will never endure that 
you ſhould ſet up unknown Rules to govern the Property of Eng- 
liſhmen; or that our Rights ſhould be determined by any other 
Laws than our own: . Your Chancellor's Court ſubſiſts in Subordi- 
nation to his Majeſty's Court of Chancery, by the expreſs Words 
of your Statutes. . That is governed by the Jus equi & boni, with 
a Regard to the Maxims of our Common Law, and cannot be pre- 
ſamed to favour any ſtrange Laws amongſt you, eſpecially where 
they do not immediately tend to the Advancement of Religion and 
Learning. 


4 18 : 


I muſt therefore conclude, 'That-(when your Statutes are ſilent) 
a Mixture at leaſt of both Laws muſt be admitted into your Court; 
viz. the ſummary Way of Proceeding by the Civil Law in Point 
of Practice, and the Equity and Reaſon of the Civil Law againſt 
ſtrict Common Law; as in the Caſe of Forfeitures and Accidents, 
or in Points undetermined at the Common Law; as ſuch Equity 
governs in our Chancery. But, methinks you ſhould prefer the 
Common Law, where the Civil Law is out of zſe; or when thoſe 
two Laws thwart each other, particularly in Trade; or in their fun- 
damental Maxims. Nolumus Leges Angliæ mutari que hucuſq; uſi- 
tate ſunt & approbate, 20 3% 44 
* 4 7. — 3 4 
The Civilians beyond Sea think it as ſcandalous to be ignorant 
of the Laws and Cuſtoms of their own Country as of the Roman 
Lato, and obſerve their own Cuſtoms in the firſt place; and your 
© Statutes ſuppoſe that the Civilians bred amongſt you ſhould be 
learned in our Laws too, and in all Probability for the ſame End 
and Purpoſe. Dr. Ridley, Cowel, and Cuſens, &c. thoſe famous 
Civilians, had become as if they had never been born, (which MW 


# 


2 Marantz 
Spec. Aure- 
um deAppel- 
lationibus, 
Num. 27. 
cum ſeq. 

d i Inſt, 294. a. 


c Tit. j. pat. a. 


& lic per 
Statut. Acad, 
Cantabr. 


Some 7. houghts, &c. 


be the Fate of ſome their Children after them) if they had not 
diſtinguiſhed themſelves by their Skill in the Laws of England. 


Such a Regulation of your Court, tends only to reduce it to its 
true Conſtitution, whereby the i Law might be made more 
uſeful to the Publick, and the Knowledge of our ow Laws ad- 
vanced with it, to the Benefit of the young Scholars that attend the 


Court, and of all others that are concerned in it. 


Having now given ſome Reaſons why the op thr Knowledge 
of the Laws of England ſhould be ſtudied in the Univerſities, to- 
gether with a Hint of a Method how you may dire& your young 
Scholars to enter on that Study, as alſo a Way to improve in it; I 
am not without Hopes but that my Propoſal may take Effect up- 
on ſome of the moſt induſtrious and ingenious Part of the young 
Gentlemen; though at preſent it may be ſubje& to Variety of Opi- 
nion and Cenſure of others, eſpecially of thoſe who are grown old 
in miſtaken Notions of uſeful Learning. I ſincerely — that I 
have been long perſuaded that ſuch a Knowledge may prove here- 
after for the Service of the King, the Honour and Intereſt of the 
Clergy, and conſequently for the Honour and Intereſt of the Uni- 
verſities. Excuſe therefore the Preſumption of ſending my Thoughts 
to you on this Subject, becauſe this Propoſal is well intended, pro- 


ceeding from my hearty Wiſhes for your Proſperity. 


0 T am, with all Eftcem, (for your Readineſs and Induſiry in 
promoting the publick Good, and on many other Accounts) 


REVEREND SIR, 


Your moſt Obliged, and 


Humble Servant. 


[Sf 
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8 7 be Introduction. 
Writs which e out of Chancery; and hath been granted under 
the Great Seal to divers Subjects aud their Heirs. No Act of Par- 


liament extends to it, unleſs i 1 75 e bse named. It hath peculiar 


Laws and Cuſtoms. 
4 4 tnſt. 286, of been are the Iſles 5 q 705 ſe Y, and | Guer ſe, 2y bound by our Acts 


487. x are | I. tek La o our 
Rep. 21. dart = Wren mf che! iſſion 
sor Wrongs, 


as it CO in the Iſle of 201 * X, LEES judge 


according to the Laws and — — theſe Iſles. Other Writs too, 
that are not Originals, ma - 5 d there. 


1 Int. 141. © Jreland is ſtill a diſtinct Kingdom ; tho' by Poyning's Law, 
«= K b. 10 H. 4. All Stygutes made in Zeeland before Time, 
* 's are of in Jrelans 2 nd þ by y ſpecial Nds our GE” ii ſtill may 


ave PWliament 
aft d by hie King d hi 
.] They Mve the Courts of uf Land the 


ſame Laws 1 the moſt part) as we have in Eagland. 


* Yet the 


4 Ioft. 351, bind t 
&e. tutes 


By the 6 Georg. ch. 5. It is v Beclabd, That the ey of Ire- 


land is Subordinate and is rang as inſeparabl 9, annex d 15 the 


Fae of, Great ＋ 27 that the 2 ia 
be, Status 7 eg 12 
A 


Ort ty 
gment, e or 22 Zi — or 


42 5 X's 1 
to o Din ever 


made in any Court 7 that Kingdom. 


— — re OA —¹ 2 2 


Eng land is f into an Eccleſiq ical and Temp poral State. 


*1 foſt.g4.a. 1. The f Eccleſiaſtical State is divided into two Afhbilhopricks, 


or Provinces, (vs.) Canterbury and York. Each Archbiſhop has 
within his Province Suffragan Biſhops of every 1 5 Der | Kay 


7 48 2 Fofa dale, per bin qr: 
of the Ruins of di ved 


ſexe s 
Monaſteries, (ig.) 7b -fter, Sing din of 
terborough and Oxford. The Archbiſhop of Tork bath under Nie 
within his Province four up 2, (vig.) The Biſhop of the Coun- 


ty Pala h »p of the Co g of Dur- 

Wh cbt DG G 1 Biſhep e e . 
Every Province is divided into 0 Doceihe every Dioceſs into Arch- 
deaconries, every Archdeaconry into Deaneries, and every Deanery 
into Pariſhes; but there are ſome Places. that are Z37rap 
Provigee'\is the Juriſdiction of an Archbiſhop; a Dioeeſs is the ireuit 
+! - » of every Biſhop's Juriſdidtion; an Archdegconty of an Archqyacon ; 

a "1&0 Parilh,:ofi a Parſon or Vicar 3 for a 4 Pariſh: is the Ci 
Ground in which the People that belong to 3 d inhabit- 
ebe of the) Auborig of Garch. warden 7. Mrd, and the 
9 4 zo! fun. ths. sen building: Fey. new Chute in London and 
Heft Gee] 1! 1 997 no tu! 1% 4 : 


2. The Temp oral State is divided into Geral -Gountics 
Couity imo Hundreds ve Hundred ne Towns and a e f. 


oi ty? 7101 221 Eaiſlib 2 2d hunt 
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7 he. Tea 


1. A8 Count —— opuirando, fr accompanying toge- 81 Inft. 50.0. 
ther, e at the 7 Seſſions held for the County, or ber 5 
as ſome ſay, 4 Comitando Principem) or Shire, is a certain Circuit, Dar. 5 
or Part of the Kingdom, goyerned. by an Yearly Officer, called She- 
riff, or Shire · Reeve, under, the King ; for a County cannot be D410 
out a Sheriff. The King of oh bei Patents, may make a Coun- 
ty with its two Sg Torn and the County-Court ; .and that 
no Part ſhould be exempt. from the Authority, of the Sheriff, eve 
Parcel of Land does lieh in ſome County. [!See of the 2 725 25 
cap. 7. and of the Torn and N Book g. chap. 1 
27157 is, op it were; N. MN entire Body by it ſelf; ſo that reglarly.an an 

nqueſt, or Jur not take Notice of any Thing done in ano 
ther County, 15 23 5 Aion, maybe brought, Book 4. chap. 4. 
and of. Indiłi ment chop. 125 There are four called Counties- ala- 
tine, (viz.) L "hefler, Durham and Ey. Some Cities and 
Towns. Corporate are Counties; of theſe the famous City of London 
is one, as alſo 2ork, Cheſter, Canterbury, Norwich, Worcefter, King- 
Pon upon 8 &c. [Quzre i * be properly called a | County | Pale 
tine ? 4 {zft. 220. 

2. 2 eie fo ealled | ONE there was a  FuriſdiEtion over 1 Inf 168.4, 
Ten Tithings, or an na Families dwelling in ſome neighbour: ? —＋ 


— — | 


* 


„„ ͤ — — ts. A.M. Ms A. 


ing Towns. 12 of a Towp pat.] The People that live in a Hun- ba "—_ 4 


dred, are called HH e and theſe Hundreds continue to this 
Day”! 'ta ſome: rm, les;, but: their Juriſdiction. 1 Is transferred to; the 
oun £5 forme ; dec excepted, - which were annexed to the 


Gb oyn, an d 8 ted to ſome Great Men in Fee," and ſo remain in 


e Na re 


ranchiſe. and 2 pe 0 Writs, and Yn 


no ele by his ordina Authority. 
E 7 „ Huodreds. are, call ROE per, or 1. 


ij 15 Conſtable 4 and 4 Ralf of every, "Hundred, F Tr 5 p | 

os 2 kene, Sheritt, Tlic Ge. [See of rien, wy 

tap. 12.14 Ea. 3. 6 nN which be Gora 

| 2 . — 70, wa em ae en are to. LE, 
1 INF "4 97%; +1110; 1 e 


"ng ch As — were of Eitite\ in Pee ; U Or: male 11 ToR: BY | 
nd Fs hat Nye ſince wry Statute, 15 99, Aae are 1 Ventr. 410, 
Oat fs 1 979 


re 
$A ellos uſtice, when the Execution 
os ee 955 0 N 6. 0 See . Caſe of Sir e 
Kins. v. Oats. 1 Peutr. 399, Ge 


31100 21 


q k A Town Villa or Vicus) was a Pleèinct auch containing * Finch $0. 
cy N upon which unt they 108 eines called 
— 4 Upland Towns, which 112 not ruled and governed as Bo- 

rofighs, are but Towns, though they, are encloſed with Walls ? 

L It cannot be a Fown:ih:Law unleſs it, hath, or had a'Church, ! : Inf. 116 
Calebration of Divine Service, Sacraments and Burials. If a Town b. 
s decay d ſo that-it hath no-Houſes left, yet it is-a-Fown-in-Leaw 
Thery, ou ye to be in every, Town g NE 0 Con ſtable, or T 25 


See of ae "0, Cap. OI n D 
51 of theſe Towns have be OR t 


re: may be ſeveral 
Hamlets in a Pariſh; and fog F e be oute * 


Kitt N * Town 
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Ton or Hamlet, as out of a Pariſh; though not out of the County. 
WY 66g. n Phe Addition of a Pariſh in Original Writs of Actions Perſonal, 
„ ik there are more Towns within it, is not good. But if there is 
but one Town, the Addition of Pariſh is good within the Statute of 
the 1 H.5 ch. J. and It ſhall not be intended (if it is not pleaded) 
that there are more Fowns than one in a Pariſh. [See what Cuftoms 
Ma be alledꝑed in Towns, Poſt of Cit le 

Juder the Name of a Tot, or VII prought and Cities ate 
Borough or City is a Town, though every 


colitains; for every 
Town is not a Borough or City. 
et A Horosgh is ſo called, becauſe it ſendeth up Nurgeſſes to Pars 
a.115.b. Jiametit : And this maketh the * groeh betwixt 'a Village 
> ſoft. 33 Town, and a Borough. Some Boroughs ate and | foe 
_ not tej M a Borough is Seer it ſhall K nd. Burgeſſes to 
Parliament, as Old Sarum, &c. do. 

In old Time, the 'Towns that are now called Gn or Cities 
and Counties, were ee and the antient Boroughs were firſt 
of all Towns. | 

11 * * A City is a Corporate Borough that hath had, or at preſen ent 
hath, a Biſhop f for if the Biſhoprick is diflolved, yet the City remain- 
eth. To have Suburbs proveth it to be a City. Some 1 are * 
of te Laws Churer, as before-mention'd. [See of Corporations, chap. 8. pot. 
of England, II. As Low in General is an Art directing to the 2 Jes of 
Juice and'to the well ordering of Civil Society ; ; © the Law of 
gland in particular, is an Art to know what is Juſtice in Eag- 
land, and to preſerve Order in that Kingdom: And, this Law is 
— upon oe prvip I' Foundations. ry hay 
the Y Nature, though we ſeldom dane Unt he 
deut Dial. 1 Terms The Law of Nature: But we fay, that ſuch A Thing is R Riba 
nd 77 or Unreaſonable, or againſt the Law of 2 B 
chat 229 Fo 


Then ts . Upon the 4 We, Af God: Hence 


_ * puniſhes Blalphemies, Perjuries, Cc. and receives the Co 


Church duly made, and fu ſeth a 8 itual Juri on 
1 rhority in the Church. eee ren 


br nd 3. The Wird Ground ate ſevelat + General Oi op? 5 5 
Stud. * . toms are properly called the Common Lat: Wh 
Ys by. Conpmorr 


chap. 
8 


(x Inft.x m Nn it is ſo by Common Latu, it is as much as to 
one t, or of Cummon Iuſtice. 
ndeed it is many Times 7 diffcult to know b * 


rounded upon the Law of Necſon, and hat GEtb 


2 


E 


wrt: yet we muſt endeavour to ide a Ys. 10 

the pork 5 Ream 12 . v0 WD) o A 1 5 
* ell. | 'Ff Rule dere Lato. N te Nur 
08 3: | 102 Tt 14 RIP THO 1 bmg aan 


if] = 56,b. e The Calnmcks Law is the abſolute Perfection of dee Por 
n. It. 179. noting thabiscontrarytoRealon i 15 conſonant to Law! 11:39 JT 


ate. 
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Yew of, Meat 1 188 ,c91v990% en Is 7 U ̃ 
1 — — 1 — * 5 — 8 — Ld 4.4 4 ct 4 4 1 ih * FE Pi, $48. « 
—————— nie rr reer nne 
„ Plurglitas non e laben bene, 2 Inſt. 609. 11 
„Ter oft ſanffio uſta, jubens hone 4 #4 bilens, contrg 70 A 0. 555 3 
naturalia ſunt immuabilta. Perz 90 ene. 
e un atio. I Inſt. 3191 b. VI on to 1e 


3 en grove ie tings det. 78. Miu TN un 
bt quod eft inconveniens eft licitum. t Inſt. 99. b. 


WL rationem in ee N, rationem Nubvertant.. 2 Rep. 75. 
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1 The. ape 


„* 


a Common Law is Common Right. 2 WOT AL IH! q 
x The Law is the Subject's beſt Birth-right. . 
7-8 R he Law reſpects the Order of Nature. da 1 1 Inf. . 
. It always Intendeth the Beſt, © * 33 Is 5 ; 2 


2 The Law forces no one to that which is inipoſſible of vaini 2 +l 
b The Law ren a Remedy: for wery Wrong. {But ſee 1 nfl. 92. dun by 
199. b. | | | 7 In An 
© Where one hath ſevetal Remedies; Ho may ble which he Will. aft 55, 56, 
d4 Want of Right and Want of Remedy is all One. th where 405. 


there is no Remedy, there is no Right, e. 1114.25 
© 'The Law ha a Delight in giving of Remedy. 21. 323 
t The Law favoureth Life, Liberty and Do-wer. 18g. 3b. 


Things of Neceſſity are to be excepted out of a general tad! at agb. 
h The 3 of Law cannot ue TP Doktor and Stu- 5 2 Inſt. 168. 


dent, Dial. 2. chap. 4 -/1 | ' i dz 1 36. b. 
1 The Act of * 2 doth Wrong. | 1 5 Ping 88. ba 
Where the Conſtruction of any Act is left to the Laws, the Law op b. 

will never conſtrue it to work a Wrong. 7 

But it is better to ſuffer a Miſchief (peculiar to one) than a 21108. 94.6, 

General Inconyenierice. 1532. b. 258,b. 


I The AEreement of Parties cannot make that good which the 11 lift. 31. b. 
e Thing, it wh | 
When the Law giveth an * Im tation at 
is neceſſary for Lav giveth any ing the ſame. by | i e- 
2 What dg annexed to any . ing by Law, is ſrofger that if it 
were put in Writing. © SET 745 
es a not to change the Law, which always hath boon 6 vrluſt. W 
uſed” figs iin? x, 110 pad) 
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Parliament; yet under the Words Cummqs Law, the Law of Nature 
2 Reaſon, the revealed Law of God, the General Cuſtoms of the 
44-4084 A d and the Principles and Maxsms of the Law are included. 
'.' "This Diviſion is moſt in Uſe, and, moſt conciſe, but it is obſcure. 
tg. 1b. There is ? andther Diviſion of our Laws more large than cither; As 
into the Prerogative or Comm Law; the Law and Cuſtom of Par- 
minen; the Law of Nature; the Common. Law; the Statute 
„ * "ifs; reatchable ee ; the Law, 
'. -- Eeccleſidſtical or Cunon Law in certain Courts and Caſes; Cipil 
La in certain Courts and Caſes ; Foreſt Law; the Law of Marque 
and Repriſal; the Law of Merchants., [See Magna Charta, 
5. 30, and 2 Infl.57, &c.] The Laws and Cuſtoms of the Iſle of 


= a Ant * ——ꝑĩ—ͤ— “ðð 2 —— —EÜ—U—A—A—— 2 


* 9 4 


Ferſey, Guernſey, and Iſle of Man; the Law and Privilege of the 

** 1232 But this large Diviſion too may be reduced to the 

Common Diviſion; into Common. Law, Particular Cuſtoms and 

Srtatutes. All is founded on the Law of Nature or Reaſon, and the 
2 Law Gags as all other n 1 40 ops. 
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+. bates upon like Caſes. Many of theſe Reports are as highly valued 
as the Reſponſa Prudentum Hal the Romans to found in 
'- the Digeſt, which were Authoritative. 
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Of perſons in their Natural Capacities And therein of 


ſhall be no Eſtatè limited id Truftees. after t. 


«Rafe underthe Protection of the King, that he may ſerve him and 
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CHAP. L | | 


their Life, Sex, Age, Health, Liberty, Reputation. 


ſont. 2. Eftates. 3.,Crimes and Miſdemeanors; or Pleas of in their Na- 
. HIP The Curt at Jer F W 
The Perſons are to 228 ed in their Natural, and in their 
Relative. or Civil Capacitie 
A Perſon-in its Natural Capacity is every Man or Woman: In 
which Capacity the Law takes Notice of its Life, Sex, Health; © 
Liberty, Good Name or Reputation. © „ 288 
I. Life begins when an Infant ſtirreth in the Womb; d for if a Wo- Lie. 


| Have ſaid, That theO)jet? of the Laws of England are, 1. Per- Of Ferton 


man is quick with Child, and killeth it in her Womb, and the is . "50, 


delivered of a dead Child, it is a great Miſdemeanor, though not ; Rep. 99 
Murder: But if the Child is born alive, and dieth of the Potion, H. P. C. 53- 
Go. this is Murder. The Þ Birth is uſually at the End of nine ſolar * Ind. 123. b 
Months after Conception, reckoning thirty Days to the Month: Cre. 36. 
Therefore, if born after nine Months; or rather after forty Wecks 
after the Death of her Husband, it is not legitimate: Forty Weeks 
is the Time aſſigned by Laws yet by Defc& of Nouriſhment, per- 
baps an Infant may be born © after forty. Weeks, and by Accident at © 2 .Cro. 54+; 
the End of ſeven Months. [See of Baſtards; chap, £1 | : * 
An Infant in centre ſa mere (in the Mother's Wen) may be ſup- Godb. 28%, 
poets be born to many Purpoſes. A Surrender of g, Copybold 
ſtate to an Infant in the Womb is good; ſo is a Deviſe. [See 12 
Car. 2. ch. 24.] | | 


[By the 10 C 1 V 3; chap. 16. Poſthumous Childich are exiabled 
to take Eſtates, as if born ins Tres 5 me ; though there 


| e Deceaſe of the Fu- 
ther, to preſerve the contingent Remainder, &c.] 

: As the Life of every Man is under the Prote&tion of the Law, 
and all Wrongs againlt it are puniſhed: So the Members of every Sub- 
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41 loſt. 127. his Country: 4 Therefore, a Rogue for cauſing his Companion to 

ts ſtrike oft his left Hand, thereby to have a Pretence to beg, was in- 
dicted and fined, with his Companion. _ | 

* 2Rep.48. There is a Civil Death as well as a Natural Death. © If a Leaſe 
is made during Life, it may be determin'd by a Civil Death, as by 
entring into Religion, Gc. But if the Leaſe is to Have and to Hold 
for the Term of one's Natural Lite, it is not to be determined by a 


Dash „% £4 IF + # 

The Sex. II. te is Male or Female, of an Himapmſdite, 74 6. bog 
' 1 loft. 8, a. Male and Female. An f Hermaphrodite orght to Be Baptized fle- 

22 cording to that Sex which is moſt apparent, and doth moſt prevail. 


* — 


5 2 Inſt. 45. x La is; 
3 f. . 8 Homo includes both Man and Woman; and a h Virgin is in- 


3 Inſt. 4. | | | es WINE 
» 1Inſt.243.b. cluded under the Name of Mulier. 


[See the Statutes concerning Nomen, which will be cited again 


in a proper Place, 3 H. 7, ch. 2. 4& 5 P. & Mar. ch. 8. 8 Eliz. 
2 +, 39 Eliz. chap. . 21 Fact. ha.. 3 & 4 M. & M. chap. 9. 
an 24. | ' c 2 $f . #. : 
= not material at what Hour of onę 8 ox there E 
k ;Ioſt.135.b. no Pos 10 a Day. * Odd Hours in a LSI Computation ane re- 
1 Inſt. 78. b. jected. | A Man, hath divers Ages to ſeveral Purpoſes; at Twelve 
de dcught to take the Oath of Allegianco # at Eourteeh he m 
_ conſent to Marriage, chooſe his Guardian, is at Yeafs of Diſer 
tion; at 'Twenty-one may alien his Lands, Goods and Chattels, 
but net before. A J/omarn had Sen Ages for ſeveral Purpbles ; 
but now the Law is altered, and ſhe Hat but Ps. At Nine 
Years of Age ſhe may have Dower; at Twelve ſhe may eonfent 
to Marriage; at Pourtcen ſhe is- at ears of 33 
chooſe, a Guardian; at One and Twenty ſhe 'miay8litnate: het 
Lands, Gr. 1 200 / On — ke n. 19200 eftigod 3? 4 1 
Beaoeſore the Age ef Twenty-one, a Man or Woman is eall'd an F 
aft. 1 b. amt; and before ſuch Age, any m Deed, or other Writing, may be 
ve: 45 avoided: Mer in PafP, either within Age of at fall Aer, bes 
673 Matters of Record, as Statutes, Fines,Gc. only during Minority, - 
1 Gro. 569. But if an Infant appears by Attorney; and a Recovery is had a- 
gainſt Him, He may Avoid it by Writ of Error after his full Age; 
for it ſhall be tried by the Country, Whether he was within Age 
when He made the Warrant of Attorney? s | als 
5 Though an Infant cannot alienate any Lands, Goods or Cate 
"1Inſt,152.8. tels; yet he may bind himſelf to pay far his n Neeefftvies, as Meat; 
PDrink, Apparel, Phyfiek, Iuſtruction, Ge." But if he bind! hifffelf 
in a Bond, or other Writing, with a PrMj&M, for the Payment of any 
ob of theſe Neceſfaries, that Bond ſhall-not bind him. Ofller wife, if the 
* 1 Roll. Obligation, or a Bill, is for the o very Sum due. P He is bound by 
1. 2 All Conditions, Charges and Penalties in an Original Conveyange, 
Inf. 233. b. whether he comes to the Eſtate by Grant or Deſcent; except thatlof 
246. b. 380.b. Doubling the Rent for Non- payment. ¶ See the Statute Re 
ing Waſte, when. 


chap. 5. ] He ſhall be alfo puniſhed for doing er fuffering 
Tenant for Life or Years. Nay, the Law gives bim à Capaeity tô 
4 1 Inſt. a. b. 4 pyrchaſe without Conſent of any other, for it is intended for his Be- 
"mt nefit: Yet at his full Age he may either agree to it and peffech it, or 
without any Cauſe alledged waive or diſũgree to the ſame an ſo nig 


his Heirs after him, if he agrees not to it after his füll Age. If Heis 
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an Executor, He may give ati Acquittance on Paymetit; not with- 
out Payment: ö gy 26-3295 13350 Iſt . ieee eee ed 
By the 5 Eliz. ch. 5. An Apprentice ſhall be bonmũ by bis. Indonture, 

notebit hſtanding his Nonage: | See 12 Cari, ch. 24. Of the Power 

of a Father under Age. By 2 Ann. chap. 6. Juſtioës, &c. art um- 

powered to put out poor Boys M ten Tears of Age Apprentices to the 

Sea- Service. fo — 9 10 197 #1 9DB, 715 905 

By the 7 Ann. chap. 19. Tahiit, ſeiſed or poſſeſſed or Bſtutef in 

Fee, in Truſt or in Mortgage; are enabled to ale Convtyances e 
ſuch Eftates, &c. 999 ei YO P9108 0] 19407 LIE dog 

As to an Infant's Rizht to an Eſtate; © Nonclain hall not bind * Lit. 462. 

him; nor any Laches or Jack of Diligence, or Negligence, "be im- Inſt. 246. a, 

puted to him during his Infancy, except in ſome particular Caſes, 10 39% 1 

Laehes ſhall prejudice an Infant if He preſents not to a Churelk 

within Six Months: For Lapſe ſhall incur. So in Cafe of a Fine | 
where the Time begins in the Life of the Anceſtor. In Caſe of an Ap- MO. 2 
peal'of Death of his Anceſtor, where He brings not his Appeal within 
a, Year and a Day, Oc. as Hall be obſerved under thoſe Heads. 
Ah Infant, or Minor; ' ſhalt ? She by Prochein Amy (his next F. N. B. 27. 
Friend) or Guardian; [See ef. 1. chap. 47. Weftm. 2: chap. 15] i lng 85K 
but always Defend by Guardian. The Courſe hath been to allow 390. 225 
Olle of the Officers of the Court to be Procbein Am! or Guardian, 1 Ventr. 102 
if a Guardiatr hath not beer particularly arenen y the Father, * 4 640, 
r. {See the 21 Fac. 1. chhp. 13.] But if an Infant joins with others 6411. 
of full Age, and ſues in nhater Droit (or in another Right as Exe- 

cutor,) he may appear by Attorne ... 

If Husband and Wife are ſued, the Wife being under Age; the 

muſt appear by Guardian e on 2 tg 

In Criminal Cafes, the Act of an Infant ſhall not be imputed to tDr.ands:ua. 
him; no not in Caſe of High Treaſon, tilf he is of the Age of Four- Dial. a. 
teen; which (as hath been ſaid) is accourted the Age of Diſcretion, ©2945. , 
[In ſome” Cafes of extraordinary Malice, an Infant under 14, comes 3 Inſt. 4, 6. 
within the Cenſure of the Law. Hale's Pl C. 3, 44. Pot: 339. | 

IV. Health is deſtroyed cither by the Diſcaſes of the Dody or Miindl. Health. 

„The Law regards Health, or the Diſcaſes of the Body, when it 

allows of Eſooins (or Exonnies, Excuſes) upon the Acgqunt of Sick- 

neſs and Danger of Travelling, for not anſwering in real Actions, 

or for not coming to perform Suit in a Court- Baron, or when a Writ 

is granted ® De Leprofo amocendo to a Pariſh, to remove a Leper, · F. N ·. 30 
Sc. [See the 1 Jac. 1. chap. 31. in Act for Ordering Perſons in- ' 1.135. b. 


p 


etted with the lague, and the 7 Geo, 1. chap. 3. For the Per- * wes 545 


formance of Duarentine. 1 Geo. 2. c. 13. 6 Geo. 2. C. 34. 
But it is of more Uſe to conſider the Diſeaſes of the 7 eee 
He that is Non compos mentis is diſeaſed in Mind. Noz.compor oo ..... 
mentis (for that is the moſt ſure arid Legal Word ) is of * four Softs, * *1Inſtiages, 
1. An facet, or Natural. Fook or one of unſound Mind and Memory 3 Neg. 12 
from bis Nativity, E be hath ſo much Knowledge that he cap.read, 

or meaſure an Ell of Cloth, or dame the Dęys of the Weck, Cc. 
whereby it may appear. that e hath ſome Light of | Reaſon, then 
ſuch a one is no Natural Fool. 2 "Ve 
. A Madman; er he that by-Sickneſt; Grief, or ether Jccident, 
wholly loſeth his Memory, or Underſtanding. 33. A 


- o 
* 
* * 


. 
wo 0 -y f i 1 4 y v, 
. dit rr mani, n 


— 


* Negligentia ſemper habet inſortunium coniitem.” 3 tall gs." N. grit 
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3: A Lunatick, that hath ſometimes lucid Intervals : He is Non 
compos mentis ſo long as he hath not his Underſtanding. X 
4. Laſtly, He that by his own oicions AR depriveth himſelf of 
his Memory and Underſtanding for a Time; as he that is drunk. 
This kind of Nom compos mentis ſhall give no Privilege or Benefit: 


But what Hurt he doth his Drunkenneſs ſhall aggravate, tho' it is 


too often made Matter of Excuſe. | 3 
Now every Deed, Grant, Cc. which is made by one accounted 
Non compos mentis is] voidable, or may be made void. And yet it 
ſhall never be avoided by himſelf, becauſe when he recovereth his 
 Inft. 247-4: Memory he cannot know what he did when he was Non compos; and 


4 Bop 12s. i no Men of fall Age ſhall be received in any Plea to ſtultify 


Contr. | 
7. N. B. 202. or diſable himſelf, i. e. in Civil Caſes: 2 For in Criminal Caſes, as 


i b. Petit Treaſon, Felony, Ge. his Acts ſhall not be imputed to him. 


Lit. 405, 
406. 


Inſt. 4, 215. | | 
3 But the King may avoid a Deed, or Grant, for the Benefit of the 
114 247- Ideot. b All Acts which he doth concerning his Lands, or his 


d Rep 124. Goods, in a Court of Record, ſhall bind himfelf, and all others 
; Hop. 119. claiming under him for ever; by reaſon of the Inconveniencies that 
% might follow. But Acts done out of Court, in ſome Caſes, ſhall 


1 Inft. 247. a. 


2 Int. 483, bind only during his Life, his Heir having Liberty to avoid them. 


In ſome Caſes his Acts ſhall bind him and his Heirs. [ Ore, Whe- 

ther Relief cannot be had in a Court of Equity, . againſt His Own 

Act, by One that has recovered his Underſtanding?] A Non compos 

*1 faſt. 2. b. nei, may © purchaſe Lands without Conſent of any other, and 
he himſelf cannot waive it; but his Heirs may. - e eue 

The King is General Guardian of Ideas, Madmen and Lunaticks. 

£4 4 Geo. 2. ch. 10. Ideot and Lunaticks are enabled to convey 

ruſt and mortgaged Eftates by Direction of the Chancery. 


. 12 

Ay the Statute De Prerogativa Regis, or 17 Ed, 2. chap. 9. The 

King ſhall have the Cuſtody of the Lands an Ideot, or Natural 

Fool; taking the Profits thereof during his Life, without Maſte, 

and finding him Neceſſaries: And after the Death of ſuch Ideots 
ſhall render the Lands to the right Heir. BAL * Pre 


This Statute does not refer to an Ideot by Accident, or ſubſequent 
Infirmity. The King ſhall have the Cuſtody of the Lands of an Ideot 
during his Life, becauſe there is no Hopes of his Recovery: And 
therefore he may let them to Farm rendring a Rent. 

Though the Statute gives only the Cuſtody of the Lands of an 

Hot from his Nativity, the King ſhall have the Cuſtody of the Bod , 


and of the Goode and Chattels, as well as of the Lands; except the 
4 4Rep. 125. Lands of an Ideot holden by Copy of Court-Roll: 4 For it would 


her n. the Cuſtody of Lands holden by Copy. 


By the 14 Ed. 22 chap. 10. The King ſhall provide that the Lands 
of Lunaticks be ſafely kept without Waſte, and they and their Fami- 
lies maintain d by the Profits: And the Refidue ſhall be kept for their 
Uſe, and be delivered unto them then they come to their Right Mind. 


n 
mo comr faktum finim 
Aclus non ſacit reum, niſi mens 

Furiaſus. lo furore punitur, Ibid. 


Coke's Com- be prejudicial to the Lord of the Manor, if the King fhould have 
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This Statute (which was'but a Declaration of the Common Law) 
lays; Aiſo the Ring ſhall p2ovide, 8c. which ſhews he hath not 
the Cuſtody of the Landi or Body of a Lnnatith; as he hath of an 
Ideot: For they may recover their Memories, which an Ideot'is not 
preſumed to do. So that the King is Guardian of Ideots Lands with- 
out Account, and of Lunaticks with Account. © For if the King pro- 4Rep. 127, 
videth one to have the Care and Charge of him that is Lunatick; 
or if one of his on Head taketh upon himſelf the Guardianſhip of 
one that is a Lunatick, he ſhall be 2 to 1 as Bailiff 
or to his Exeeutors or Adminiſtrators 

When an [deor doth Sue or Defena, he muſt ever appear in per- 11g 135. 
ſon. The Suit muſt be in his Name; but it ſhall be followed TT 0 
others. When He doth ſue or defend, He ſhall not Appear by Guar- 
dian, or Prochein Amy, or Attorney. So a Madman or Lumnatick 
muſt ſue in His own-Name ; but if an Action is brought againſt a 
Madman or Lunatick under Age, He ſhall appear by Guardian; 
and by an Attorney if of Full Age. If an Heir is an Ideot of what 
Age ſoever, 8 any Man may make a Tender for him, the Law i in 6115ft, wake 
this Caſe being grounded upon Charity. | 
25 a Writ-returnable in Chancery, an Ideot or Lunatick indy 
be hexamin d, whether Ideot or Lunatick, or no? And if it is found Rep zn 
wn _ nee the King $ Commiſſion i is utterly void, 


- By tho 1. 2 Anns, Sell. 2. chap; 3. Lumaticks,or Maduen, may be 
7 by the Warrant of two Fuftices, directed to the Cpaſta- 
es, &c, amd lockd up and chain d, if their Settlement is in the 
ſame Pariſh. Otherwiſe to be ſent to their laft legal Settlement; and 
rhe Charges ſhall be paid out of the MIO Eftate, if he hath „ fink. 
ay * none, ” the ard. | F 


V. Liberty, Tonliſts ina Power to do as one thinks fit, unleſs . rer Liberty. 
ſtrain'd by Force, or the Law. i Impriſonment᷑ is a Reſtraint of a '1Inf.255.b. 
Man Liberty under the Cuſtody of another. One may be Jawfully Int. 390. 
impriſon'd by the King's Writ, * or unlagfully. k An anlage * 2 Toft. 53, 
Impriſonment is pot only an unjuſt N at the firſt, but *** 
when one is detained longer than he ought, though he was at firſt 
lawfully impriſoned. For if a Sheriff, or Gaoler detains a Prifoner 
in Gaol after his Acquittal (unleſs it be for his Fees, not for Meat, 

Drink, or Lodging) this is an unlawful — — An Action of 
falſe ODER doth lie againſt a Bailiff for Arreſting One after 
the Return of the. Writ is paſt, it being now without Writ. ! He that ! 2 Inft. 492, 
is put into the Stocks, or is under an Arreſt; is ſaid to be in Priſon. 4 Abr 
Unlawful Impriſonment is ſometimes called Dareſt of Iapriſonment . 
(from Daxitier) u here one is wrongfully.impriſon'd or detain d, * =: Inſt 482, 
till he ſeals a Bond, c. But not where a Man is lawfully impri- 453. 
ſon'dfor another Cauſe, and for his Delivery ſeals a Bond, c. nor 4 : * 

* where being arreſted at the Suit of another; and in Priſon on ſuch an | 
Arreſt, willing ſeals a Bond to a Stranger. A Son ſhall avoid the * Roll Abr, 
Action by. Rea . (OUT AF pan of His Father; 1 a * s 


Hucband by Reaſon of the unlawful Impriſonment of the Wife. So 
. are unlawfully impriſoned. ELL Lis He 

c rent ii 1383 Binnie An * "ty * ; "a1 1 
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„itt. 144 b. The Law en 400 the Freedom of A Manifbüm 
, imptiſpnment; Terre 
„ Rep, 58. its Behalf, If a Man is undawfull 


„ 4olt 33. Or he may have theWjitot 
4 Inſt. 182. this Writ by 'the Gaoler, ſetting forth by whom he as tolninatted, 


TIT 


5 + toft. 4 The Ning aabestckad unh Sebjedh 
48. 
2 Roll. Abr. 
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Action of Treſpaſs furl Falſe! 


and for what Cauſe, He ought to be 1 if it ap 
againſt Law. [See Marta, :obup: 29.] Nut if 
donbtfu}; he may he bailod· If the Impriſonment appears to be juſt, 
He ſhall be temanded to mann . Of Ban, 


\Book g. hep. 4. and 300. en ops 
of Bug land + ogaif bis lil 

to ſerve him out of the Kingdom; for that wauld be Raniſiment: 

No; he cannot ſend one into Ireland, againſt his Will, to 4275 as 


* Deputy thete. 5 n Rep.1;8. are 


\ Ay tbozzt Gat.2; 2. call the Habeas us , ond 
12 © — An Act for the Fe 'the:s 
- and for Presentiom uf ment 
hate nn Habras Corp —— y 
(unleſs committed for Treaſon; or Felony, Laisha exlly e- 
8 — — De —— 
e: 4 ment un 
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N Exponere ſt infortuniis er Periculii. : 1 tos: 163.4. 253. b. 
Talis debet e Roy qui LEE foteſt in virum tonſtantem, non met iculgſum. Tbid. 
un unt in 2 * vari rimores ſunt. 2 Inſt. 483. 7 Rep. 27. 
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cb Laus of England. | FE THOR "17 
Andif uch Perſons, upon fuch Prayer; ſhall not be indifted, or tried,, ; 
the $f Te = e e they ſhall be di charged. 5 

A Subjett committed for an Criue, ſhall not he Temepes into the 
11 of any other, Officers unleſs by oben 

1 Att. ſhall. 7701 extend #0: any Perſon char 4 in any Civil 

Cauſe. [This Statute has been. ſeveral Times ſi Pendel by Act of 
Parliament. The. laſt Suſpemf 82 7900 of Jag 9 Geo. 1. 1 1. Sce of 
Premmire, Hook 3. chap. 3. d 15 Aa. ee in the Ca- 
talogue of VMriti, Book LN il . 


ay 


VI. Tbe Reputation alſo of a att is under the Protection of Reputation, 
. the Law: : For Perſons in their Natural Capacity, abſolutely and 

2 ſimply ly conſidered, have an. lntcreſt in their Good Name: Scandal 

1 and mation arc injurious, to it. But defamatory Words are not 

3 actionable, otherwiſe than ay. they ate a Damage to the Eſtate of 

the Perſon injured: Th Aber tumely is of little Conſideration. 

A Contumely, or Scandal againſt the King, a Peer of the, Realm, 


Magiſtrate; .is eſteemed to. be of a heirious Nature.  [Sce of 
the Noi, 2 75 F Aas Bool 3: e, 3. Of ans on the 
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5 . Pe ions in 2 ' Relative or Civil, Capa-. 
cities: And therein of the King and Queen. 


Perſan i in is Relative, or Geil Capacit) is: either the Kiae, Of Perſons 
3 or a Subjett - A Sabjeft is either of the Clergy or Kaup; No. — 2 
A bility or Commonalty, aid ſome amongſt, Wy Nobility and Com- 

7 - monalty, are of the Military State. And more euer, „ 
Perſon in a Civil 2 200 is.a Mafter of a Fami 725 and ar F 
Wife, Parent or Child, Anceftor or Heir, we Teuaut, 
Guardian or Minor. Afterwards a Perſon may be farther hg dl; aan de 
in ſome Publick Office, as Sheriff, &c. N laſtly, een 2 1.20174 
or Body Politick, is eſteemed a Perſon in Law. . 

This Account of a EI þ in a Cieil Capacity, ſhall be given in ne 
ſcyeral Chapters to the End of this firſt Bock. And as a Perſon is i 29 
to be conſidered as King or Subject, &c. It will be proper to . 
firſt of the King, and his Conſort the Queen. __ 

I. The Kies is the Head of the Common-wealth,” i amediately * 
under God, and the 775 Supreme Governor. { See the 24 FAA 
chap. 12. 25 H. 8. chap. 21. 1 Eliz. chaps.t. i Jac. 1. ch 
By his taking the 1 Crown upon bimſell, all : Attainde 
his Perſon is pu rge d, ipſo fatto, without any Reverſal. He cannat * a 
be a Minor, or * under Age. In him there i is no I Imperiedtion * LO 
Negligence; Laches or Folly, - e b. 4 

Nh is his Prer 1 to Inake War d or Peace. Heis is the 7 For ntain 1277 „ 
of all Honour; has the ſole Power of conferring Honourable I ale 50a. 41.6 0 
and bes the Choice and Nomination of all Counſellors and e 
e 7 He may ereate e Nouns and Chapters, Iniverſi- 4 Li 8 os þ 

8 ties, 4 Loſt. 204. 2 
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ment, yet it is not a Law. before the Royal Aſſent is obtain d. 4 At * Finch 284 
Common Law He may diſpenſe with a Penal Statute, in reſpect of 7, #30 
Time, Place and Perſon, wherein all his Subjects have not an Inte- 11 Rep. 88. 
reſt, tho the Statute ſays ſuch Diſpenſation ſhall be void. r He may * 154» 
diſpenſe with a Perſon diſabled by Act of Parliament, and make a J Inſt. 135. 
new Grant with a Noz-Obſtante, when any Thing is prohibited ſab z Rol. Abr. 
modo; as upon a Penalty given to the King, not when it is an ab-. Viaſt 99.2. 
ſolute and direct Law. He may licenſe Things prohibited by Sta- 12. 234. 
tute, that are only Mala A and not Mala in ſe. [But ſee * Roll. Abr. 
the 21 Fac. 1. chap. 3. 1 V. & M. ſeſſ. 2. cha p. 2.] * Acts of Parlia- « Finch 234, 
ment do not bind the King unleſs he is ſpecially named; or unleſs 233 
they concern the Common-wealth, d ſuppreſs Wrong, take away , 9 
Fraud, or prevent the Decay of Religion. The Common Words 11 Rep: 68. 
No Perſon or Perſons, Bodies Politick or Corporate do not bind 2 I" 359: 
him, tho the Statute is in the Negative: * But he may take Bene- 1 * 
fit of any Act, tho he is not named. 12. 
The King's Proclamations, in ſome Inſtances, are to be taken for: 1 N 
Laws, as in ealling or diſſolving the Parliament, declating War and 11 * A 
Peace, Oc. But He cannot by His Proclamation introduce new Laws 2, 74. 75. 
contrary to thoſe eſtabliſhed by Common or Statute Law. When , ff. * 
neceſſary Statutes have been for a Time diſcontinued, the King Keilw. 116. 
uſually gives Notice by Proclamation, that ſuch Statutes for the 

Time to come ſhall be put in due Execution. * None may make * crompt. 
any Proclamation without the King's Authority, except Mayors or Jur. 41. b. 
ſuch like Governors of Towns by. Cuſtom or Privilege. 

3. Concerning the King's Advantages in reſpe& of Property and | 
Suits in his Courts, He is ſuppoſed to be: preſent in all His . 1 Inſt. 39 b. 
and on this Account the King cannot be nonſuit. b No Action lies bs - we” | 
againſt Him, for who ſhall command the King? A Petition, i- 2 
ſtead; of an Action, muſt be made to Him in Chancery [or perſo- 1 40 


nally; 4re1ment of Lond Somers 18, 127, &c.] but Proceſs ſhall go 


out againſt the King's Grantee: to maintain his Title. Againſt the - 
King there can be no © Preſcription or Occupancy. General Acts of © Lit. 178. 

4 Limitation do not bind Him: He cannot be a e Jointenant with any _ $1. b. 
one; for no one can be equalwith Him. He cannot be Tenant in 971 Rü. 54. 
Common of an entire Chattel Perſona], but ſhall have the Whole. Finch's;, ' 
Thore is no Tenant at / Sufferance againſt the King, for it is Intruſion. 4 on. . 
Where the 8 Title of the King and a common Perſon concurs, the 130. 4. & b. 
Title of the King ſhall be preferr d. The King may grant particu- 151 K b. 
lar Protrctious, or take his Debtor into Protection till his Debt isn 
paid;-Þ for he ig to be preferr'd before any Subject, tho his Debt; Sc. 2 130 


is laſt, - But no Protection ſhall be i atlow'd againſt the Kin . 


| K S. [See 131 b. A + 
the 23 Ed.. Stat. 3. chap. 19. 1 Rich./2. chap. 8. 13 Rith/ 2. rinftagia./ 
chap. 16- 33 H.. chap. 30. and ſec of an Executor, Book 2. chu s. 

1h er, ſue in what Court he. Inst a3. b. 
eaſes, and is ngt bound to make a Demand or Tender, where a _ 6 


caſe is made reſerving Rent with a Clauſe of Re- entry. A Choſe» >. © 
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* 252 Marranto in the Citt alogte of Mriti, Book 4. chap. 3. 


ſame, "id ſubject ta the King's Seilore to whomſoe ver it come 
whether by Deſcent or Purchaſe. | If one becomes Debtbr 'toth 
King, being ſeiſed of Land in Fee- Simple or Fes Tun, Arc then 
aliens the Land, yet the Land is ſubject to Execution, à d he He“ 
nation was before an Action commenced; for it Hall relate td the 
Time that he was in Debt to the King. [See the 33 Hg. chapi 35. 
' $Rep.171 6, 26.] f But the Salo of a Leaſe for Years; or Uher Goods and 
Chattels, by ſuch Debtor; is good at any Time afttrJudg 
before Execution awarded. [ See 29 Gar. Vi 15 3. Ses allo 33 H. g. 
cap. 39. 34 H. 8. ou 2. 13 Hliz. 1 Bis: hap! 5% 
27 Eliz. chap. 3. 99 Elia. chap! 7. 7 ar. 1. 2 1 and the reſt 
4: the Statutes rourerning Accountants. | 
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the Tenure to himſelf, s. A Grant by the King, or to the Kin 
of a Reverſion, is good without Atturnment. [See the 34 C 35 8. us. 309. b. 
chap. 21. 1 Ed. 6. be: 5 8. 7 Ed. 6. chap. 3. 485 Ph. & Mar. ch. 1. 

18 Eliz. chap. 2. 35 Elia. chap. 3. For Confirmation of Letters Pa- —- 
tents.] A Gift to the King goeth to his Sueceſſors; b His Succeſlors » x 750. 9. b. 
being included under the Name of King. 4 the 3 3 * 8. ch. 39.3 . 


"y = of Par dons. 5 Book 4. Chap. 5 4 - | | 5 oP 27. 


s to E/cheats and Forfotruber, 
o Al Lands are holden of the King; for all ands were K pve 1 loft. 6. a. 
Iy derived from the Crown. 4 All F ranchiſes alſo are! derived from 4 Finch 132, 
the Crown; = hes efore'E/chearts and Forfeitures of all Lands and 1%. 
Frans Gig b to bim, nleſs granted 8 Ye. © 9 are all' Deo- * r 
dands, T ſi rove of Gold and Silver, E {trays Wreck, Waifs, * 3Inſt. 57, 
ud Chattels of efons « or Fugitives, and of Thoſe put in the 13% 33. 


= ih Order to a Obutlawr 2M [and 35 Aud if a Fe- 


th Fietht 8 Id of! an inferior Lo he King ſhall have his 
ay arid Cob 1 . b 17 Ea 12. chap, 5] He ſhall have 
IT Roy rides, a 55 AS. Wt es and Sturge geons, all alſo have 
f Whi : ns, not ma rk d, which 158 gaim'd ben natural, Liberty. f Rep. 16. 


AY FRates for watt # Heirs (wheretn,n o one can claim Propert 
belotig to the King, or to thoſe that cla nh under his Chant.” 185 | 
of Eſcheats, Book 2. #2 2 1. Of Franthiſes, Book 2 2. chap. 2. of | 
Forfeitures, Book 4. chap. 5.] _ 
There are many more Preropatives which ariſe wholly from the 
Reaſon of the Common Law, _— oof $a are generally againſt the 
Common Law. But the Co A es the Crown Law 
are not two different Paws; £/the' every Caſe the ow s Finch 83. 
Tl ® at 5 not hk for the Subj The King hath 4 Pre 1010 
EDhet ar. forth vg, Th Kg h Dr the Kikg b1Inſt. 19. b. 


oth 1 Inſt. * 
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and perſonal Eſtate gocs to the King after her Deceaſe, if ſhe dops 
not ih het Life-time diſpoſe of them, or bequeath them away by 
Will. 
11336. ® The Queer, and the King's Son, are not reſtrained by the 
1 II. 4. chap. 6: Concerning the Grants by the King. 
*11:.133.b The Queen ſhall pay no ® Toll; 
I: a Tenant of the Queen aliens a Part of his Tenancy to one, 
and another Part to another, the Queen may diſtrain in any one 
Part for the Whole, as the ry. may do. 
The Queen is not bound by the Statuto of Marlebridge, for dri- 
vitig a Diſtreſs into another 5 
In a Oware Inpedit brou ught wh Her, ſome ſay that Plenarty is no 
| Plea, no more than in the Caſe of the King. [But ſee 2 Iuſt. 361.] 
r:Irft.18,50, No Man may marry the Queen Dowager without the P Licenſe 
of the King, upon Pain to 108 his Lands and Goods. And if ſhe 
marry any of the Nobility, or under that Degree, yet ſhe doth not 
loſe her Dignity ; but by the Name of Queen may maintain. an 
Action. Nay, a Foreign Queen marrying a Subject in Dane 
ſhall bring an Action by the Name of Queen. 
4 Finch 86. 4 Acts of Parliament concerning Her need not be pleaded; for the 
Rep. ab. Court mult take Notice of ra becauſe ſhe is a publick Perſon. 
[Sce the 25 Ed. 3. Stat. 5. chap.2. in High- I. 2 * 3. W 1. 
and of 7. rial i in Criminal er, Book 4. Gd TY | | 
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S A e 
Subjeits may bs divided into Chrey and Laity, Nobility ard ; 


Commonalty and amongſt the Nobi ty and Commonalty, we ſha lt 
conſider thoſe of the Ifrrary State. "y 
ticular hereafter. B i e e 41 - t 4 | * | 1 | Y : i | {pa 
of the Cler- - I. The Clergy (from gt. Sori) are thoſe that are chofen to bo” 
87 the Lot and Inheritance of God, and are ee from the Noiſe. 
and Buſtle of the World, that they may have Leifure to ſpend 
their Time in Heavenly Meditation and Prayer. The Clergy are 
y 2 Inft. 121. called Y Clerks, and are either Regular or Secular. 
1 Inft.gz.b. Theſe are * Regular which live under certain Rules and are of 
2445.27; ſome Religious Order and are called Men of Religion, or The Re- 
> Int, 151. ligious. Such are all Abbots, Priors, Oc. There were 118 Mona- 
fteries here in England; whereof 27 Abbots, and 2 Priots, were Lords 
of Parliament. 3 5 LS „ ˙ BATS 9 V3 | * | | Wa. % 


But By the 29 H. 8. chap. 28. 31 H. 8. chap. 13. 32 H. 8. chap. 24. 
37 H. 8. chap. 4. 1 Ed. 6. chap. 14. 4 Abbeys, Priories, Monaſteriet, 
and other Religious Houſes, and alſo all Free Chapels and Chaumntries 
perpetual, we difſojved, and their Poſſeſſions groen to the Crown. | 

» 1 Inſt. 135, The Secular are thoſe who live not under any certain Rules of 

„Eb the Religious Orders, as Archbiſhops, Biſhops, Deans, Archdeacons, 

Bux waar ĩ ͤ 

»21oft.z The Church qught to have all the Privileges of one d under Age. 

And the Clergy had greater Privileges at Common Law than the 

| Laity, which are Cranes of ew Charta, and'pther ancient 
Statutes. But theſe Privileges 


e loſt, the Clergy being included un · 
der general Words in later Statutes. So that Clergymi are liable to. 
all publick Charges impoſed by A& of Parliament, where they are 
not 'patticularly excepted. Indeed they are not forced to undergo. 

* F.N.B.175. © Temporal Offices, by reaſon of their Lands; to ſerve on Juries, 

IT 4. nor to appear at Turns and Leets, or preſſed to ſerve in the Wars 

623. in Perſon, (tho they always are obliged by Statutes to contribute to 

- "own 105. the Charge of a War, and to Muſters of the Milit 1a) or perhaps their, 

+ + Bodies are not to be taken upon Statutes Merchant or Staple, or a 
= Recognizance in the Nature of a Statute Staple (for the Writ to take 
, the Body of the Conuſor is & laicus fit. See Teftm. 2. chap. 18.) Or 
* 2 Inft. 492. perhaps, he that beats a Clergyman may ſtill be obliged to do © Pe- 
598, 629: nance in the Spiritual Court; [See 13 Ed. i.] or a Clergyman may 
not be arreſted in the Church, or Church-Yard, while be is attendin 
on Divine Service, &c. [See the 30 Ed. p. chap. 5. 1 Rich. 2. chap. 16. 
But theſe are all the Privileges remaining on Cieil Accounts. They 

' 2 loft. 636. are uſed like other Men in Criminal Caſes, f except as to burning in 

„% the Hand for Felony; from which, upon producing of their Orders, 

H. P. C. 233, or the Ordinary's Certificate, they ought to be freed, And though 

:35, 239 they bdve had the Privilege of the Clergy for a Felony, yet they 
my again have their C6 . and ſo cannot a Lay WA [See the 
4 H. Ii ohap.13. 32 H. B. chap. 3. 34 & 35 H. 8. chop. 14. 1 Ed. 6. 
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c "Low 4 England, | 2.5 
wt he Clergy there are Archbiſhops, Biſbo⸗ ps, Dian = Chap- 
ters, the Clergy a arena Ficar 55 Cur ares, and anciently there 
Were ene Gerke. 
1. An Archbiſhop is the the chief of the Clergy i in one Province only; Archbiſhop. 
* 4s chat Spiritual Secular Perſon, | who hath Supreme Power un- 
der the King, within his Province, in all Eccleſiaſtical Cauſes. | For 
the Manner of his Creation wo 1 25 H. 8. chap. 20.] The Arch- 
biſnop of Cunter bur ĩs ſiledis Me ropolitas Je Pro & Primas totins An- 61 Int. 34. 8. 
gliæ; and the Archbiſhop of 2px * rimas & Metr ee 
Augliæ. They are called elbe in in reſpect of the Biſhops un- 
der them; and Merropdſitons, becauſe. they were con 8 at 
tirſt in the Metropolis of the a . Prienate is a Degree be; 
twixt an Archbiſhop and a Patri e 11 8 ae Nene of Canter 
bury hath the, Pregedency, an next to 
thoſe of the Blood; then the 1 * Gee e c.] ang 
then the Archbiſhop! of Tante dect [See ay bh H. g. cha. 10. For 
510 eiug C4 the Lords. 5 
he Archbiſhops Was dil Provir * ; and 125 he th wits | 
in bis — Suffragan Re, a 1 al 5 eſſes 10 Jurij- 
diction. under them: Eut each Arch iocely too: Jo ER 
his Province. [See'of England in By Intro, ec N 
It is the Right of an Archbiſhop 8 he 


. 
» 1 800 1 


PS 15 25 


of his Province to Convocation, upon t! 8 Fri N.. of A 
Court of Conannatian, Book: 4- Chap. 2. Each. wry RV Weep is the O- 
dinary of the whole Province, to Vi it 8 an * receive Appeals 


from "inferior Juti ſdictions within bis. Proyinge: $A .. 
Arch P has no Jvriſdiction over the Suby al che 1. . 
unleſs in his Vinten, or upon 12 25 10 Bt the 2 | 
dhapr 94, An. NDrdimry (6 ooh aken from. the Canoniſts) is ie ng. 96.6 
has has Juriſdiction in 7 , and not by Ieputarion And 2% 354. 
this Nane is only: applied. 19 4 B Mer any other 599k le hath 0 9 Rep Gi, 
Original nie en in Cayſes Ecel efiallical, But in LES 
4 Chancell ors, Cee Ph Küken Ge. ff "lea. 
nabe 1 31 
| An-Archbiſbop bath a fan digg lait ion, over bis Suffra ns; ge 
de e e N eg poorer burgers, be | 
wards. er ger em and bath the C Option of 1 ignity or . 
a- 


nefiee in of every Biſhop conſecrated by him, which 

Biſhop then 3 -by Deed, to diſpoſe of at the next | 
cancy: He may *ppoint Co-adJacors. to- 1 Sep bf that is grown infirm; _ .... . 

or diſabled to man ce 4 14% 


10 his Charge: 2Y, 
nicate, ſuſpend, or abe N for Can 


dan of the Sirene, ; Pref ſcription LPN, 


that Time, and al Bocleſiaftical JuriſdiGion. - laß 0 2 on. 15 
epiſcopal See is e the Dean and Chapter of ioceſ: e 
Auafdians of tho Spirit ualties; that is, Aeneas FE = 


his Province and Diocels,is committed to than, 1 
_ Pe TY Of: wn Krege Gur Boba boy i N. i, 15 1 
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"by the 25 UI. 8. ch. 21. The Arehbyh 

5 diſpenſing in any Caſe, wherein Diſpenſations (not contrary to 

Map the Law of God) were formerly grapte by the See of Rome; and 

* fuch Diſpenſations to the ing as well as to his Sub- 
1 0 if' the 4977 is trew, the King and hi Council are to be 


Ware fach Diſpenſations, &cc. 7 to be granted out of the 


, Realm, nor in amy other Manner. 


E Dnrins the Vacancy 7 the See! of Canterbury, the e of 


the Spiritulatt es ſpall HA, 1 Di i/penfations. in 


tic , 
3 thority remains as before a t Common Law; the Archbiſhop is only 


enabled by the Statute to "have a concurrent Power with the King. 
Therefore, if the Diſpenſation is to he in Matters extraordinary, it 
is Prudence; to have it confirmed too under the Broad Seal. 


The Archbiſhop of Canterbury grants theſe Diſpenſations, not 
only within his own Province, but in the Province of ork, by Virtue 


of this Statute, the Statute allowing only to the Archbiſhop' of 


York and other Biſhops, to diſpenſe as they were wont to do b by the 


Common Law and Cuſtom of the Realm. LSE of the Faculty 


Court, Book 4. chap. 1 1 
k 4. By Virtue of this Statute, the Ris he of Confciring: Degrees of all 
in ) 


is veſted in the Archbiſhop of Canterbiry. 


"Tf; an Archbiſhop refigns, it muſt de made to the King as Supreme | 


Ordinary. 
„lf. 15. As to the Cuſtody of the ® 7 athens df an Archbiſhop during 
the Vacancy of the Sy it belongs to the King, as in the Caſo of a 
3 Bens 0 Pq 905 — lle to the e 42250 
Biſhop - im o called (for the Pope, a atria a pri- 
a . 15. mate and an Aichbibop! is a Biſhop) is the Archbiſhop's Suffragan, 
W or Aſſiſtant under bim; for Sufragar oa to L "od For 


tion, ſee the 25 H.8. chap 26] POOR 
- Preface to , He muſt be full © thirty rty Years of Age. p All mk — in 
232 England are of the King's Foundation, and therefore the Power of 
2 1 Inft.97.a, chuling them is lodg'd'in the Crown; A nd this Power is recognized 
1344. 344-8 by the 25 H. g. before-mentioned. But the Biſhopricks in }/ales were 
founded by the Princes of Vales, and came to the Crown of Exg- 
land by Forfeiture; ſo that now the King is Patron of all. At this 
1 2 Roll. Day the Bifwopricks of I Feland are donative, and not elective. 


n 0 1 1 is an Ordinary. ¶ See of Archbi Ante. 
F ener 25 h Juriſdiction in his Dioceſs at his Confirmation, and there- 
„bore t en of the Spiritualties ceaſes to act from that Time. 


Ren. NG His TConſecration, He has a Rig ht to bis Temporalties, in 
25 ; 880, which He hath an Abſolut Fee. He cannot ſue for * 2 till his 
1 Inft. 67. a. Conſecratipn js certified by the Archbiſhop; but the King may grant 


his Temporalties immediately after Election and Confirmation. {See 


Sado ph $ Repert. Canon. tor the Order of making a Biſhop. 

EO ED 36 He is Overſeer of the Manners of the People of one Dioceſs. and 
has great Authority in the Church: He bach his Conſiſtory Court to 

4 72 hear Eccleſiaſtical Ar [See of Ecclgſiaſtical 8 Book 4. 
6 268 chap. 1.) and may vilit the Clergy and Laity within his Iuriſdiction, 
2 Ink. 5 i. an te £ Hoſpital therein if ey are * if * the Patron 


2 Roll, 
230. 


- 


As Typ of the Book 1. 


> of Canterbury has Potter 


- Notwithſtanding the! negative Clauſe in the AR, the King! 8 At 


ſhall 
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ſhall viſit them. {But ſee the 2 H. 5. Stat. 1. chap. 1. 25 H. S. ch. 21. f 

31 H. 8. chap. 13. 14 Elia. chap. 5. 21 Zac. 1. chap. 1. and fee of © 

Corporations, chap. 8.] When he viſits the Clergy he hath a Fee 

called Procurations, in licu of an Entertainment that was to be 
rocured. He may conſecrate Churches and Altars, ordain Prieſts 

and Deacons, admit and inſtitute Prieſts into Benefices, confirm after 

Baptiſm, ſuſpend and depoſe the offending Clergy, impoſe Purgation 

and Penance, excommunicate both Clergy and Laity, diſpenſe by 

granting Licences and Faculties; [See 3 H. 8. chap. 2. For Phy{t- 

cians and Surgeons. 1 Fac. 1. chap. 4. 13 & 14 Car. 2. chap. 4. for 

Schoolmaſters.| Grant Probate of Wills, and Letters of Admini- 


ſtration of Inteſtates Eſtates, Gc. | 
He is regularly the immediate u Officer to the Higheſt Courts of * IInſt. 134. 
Record in Cauſes Eccleſiaſtical : None but the King out of his Courts Fong 9199» 
of Record can write to the Biſhop, to certify Excommunication, 
General Baſtardy, [See the 9 H. 6. chap. 11.] Mulierty (i. e.) Le- 
gitimation, Loyalty or Lawfulneſs of Matrimony, Gc. 
Every Biſhop hath his Chancellour (i. e. the Principal Official) and 
his Vicar General, commiſſion d by him to aſſiſt in all Matters and 


Cauſes Eccleſiaſtical, within his Dioceſs. * The Offices of the Prin- *Lyndewood 
cipal Official, and Vicar General, are two diſtin& Offices, tho' they — 2 


are uſually united. His Commiſſary is he that is limited by the Bi- cap. Fre. 
ſnop to ſome certain Place of the Dioceſs, to aſſiſt him; and in moſt eren verb, 
ICATIOS Ge- 


Caſes bath the Authority of a Principal Official and Vicar General nerales 
within his Limits. 

If the See of a Biſhop is vacant, the Archbiſhop of the Province 
is Guardian of the Spiritualties by Preſcription here in England, 
as before obſerv'd ; tho' by the Canon Law, the Dean and Chapter 
was to take Care of the Spiritual and Temporal Juriſdiction belong- 
ing to the Biſhoprick. The Guardians of the Spiritualties have all 
Manner of Juriſdiction of the Courts; as the Power of granting Li- 
cences and Diſpenſations, Probate of Wills, Adminiſtrations, &c. 
during ſuch Vacancy; and of admitting and inſtituting Clerks pre- 
ſented to them ; but they cannot (as ſuch) conſecrate or ordain, or 
preſent to vacant Benefices. 

The Cuſtody of the) Temporalties of every Biſhop (as well as F. N. B. 32, 
of an Archbiſhop) after the Sees are vacant, belongs to the King as 
Founder, during the Vacancy; ſo that no Subject can claim the 
Temporalties of an Archbiſhop or Biſhop, by Grant or Preſcrip- 
tion: 2 During the Vacancy, The Frechold of the Temporalties is * = Roll. Abr. 
in the King. The Temporalties are all ſuch Things as a Biſhop *** 
hath by Livery from the King, as, Caſtles, Manors, Lands and 
Tenements, Advowſons, 'Tithes, Gc. ' Theſe the King may com- 
mit during the Vacancy. [See Magna Charta, chap. 5. and the 
14 Ed. 3. chap. 4 5. | VS 9000 15 ard, 

* When an Archbiſhop or Biſhop hath done Homage to the King, 1 I"ft. 67,a. 
and received his Temporalties of him, he bath in them a Fee-ſimple K Abe 
abſolute, and may maintain a Writ of Right. 8% 
2 Biſhop muſt reſign to the Archbiſhop, not to the Dean and 

apter. | 10, (07s IE god „Hut 42 

By the 21 H. 8. chap. 13. Each Biſhop may qualify ſix Chaplaint. 
By the 25 H. S. chap. 21. 4 Biſbop mas diſpenſe in Caſes ac- 
cuſtom d, notevithſſanding, & ũ y.. boon og 
9 E 2 * þ By 


* - 
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28 


ah 
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Dean and 
Chapter. 

b Inſt. 94. a. 
c1 Iaſt 30 1. a. 
4 1 Inſt. 95. a. 


e Davis 46, 
4]- 


f Inſt, 32 5. b. 
341. b. 


5 1Inſt. 95. a. 


4 


2y the 26 H. 8. chap. 14. There may be Biſhops Suffragons in ſe- 
veral T owns. | 
[Sce the 31 H. 8. chap. 10. For placing the Lords.) 
By the 5 Ann. chap. 24. Four Tears are allowed to Archbiſhops and 


4 2 


Biſhops to pay their Hrſt- Fruits; with a Proviſo in Caſe of Death. 


[What Leaſes made by Biſhops may be good, See of Leaſes and 
Confirmation, Book 2. chap. 3. 5 

3. b Every Archbiſhop and Biſhop hath a Deas and Chapter, and 
a Biſhop may have © two Chapters. 

The 4 Dean (Decanns d Sina ten, for at firſt he was over ten Ca- 
nons and Prebendarics) is an Eccleſiaſtical Secular Governor next 
under the Biſhop, and is Head of the Chapter. The Ancient Deans, 
as the Dean of pri, St. Paul's, &c. are choſen by the Chapter, by 
a Conge delire, (or Licence to proceed to Election) from the King, 
as Biſhops are: And (the King afterwards giving his Royal Aſſent) 
they are confirmed by the Biſhop, who gives his Mandate to have 
them inſtalled. But the new Deans (which are either newly tranſla- 
ted or founded) are Donative, and are inſtalled by the King's Letters 
Patents, without Election or Confirmation, © and are viſitable on- 
ly by the Lord Chancellor, or by ſpecial Commiſſion from the King. 
But the Letters Patents are preſented to the Biſhop for Inſtitution, 
and a Mandate for Inſtalment goes forth. 

A Dean that is ſolely ſeiſed of a diſtin Poſſeſſion hath an f abſo- 
lute Fee in Him, as well as a Biſhop. | | 

* A Chapter (Capitulum) is a Congregation of Clergymen under 
one Dean in a Cathedral Church. They make a Spiritual Corpo- 


ration. The Chapter in a Collegiate Church is more properly 


h Dyer 233. 
Dav. 47, 48. 


1 Init. 105 & 


by H. 8. 


calld a College, as at Weſtminſter. and Windſor, where there is no 
Epiſcopal See. And where there are Chapters without a Dean, as 
at Hout herell, thoſe are not properly Chapters. Chapters as well as 
Deans are ancient and new, and were either tranſlated or founded 
Whenever a Dean and Chapter doth confirm Grants, Gc. h the 
Dean muſt join with the Chapter. A Deputy Dean cannot make 
a Grant or Confirmation, unleſs the Statutes of the, Church expreſly 
give the Deputy Dean that Power, in the Abſence of the Dean: 
And then Confirmations and Grants made by the major Part of the 
Corporation are good. But the Dean, or any other, hath not a ne- 
gative Voice. [Sce the 33 H. 8. chap. 27.] There muſt be the Con- 
ſent of the major Part, and their Conſent muſt be expreſſed by fix- 
ing of their Seal to the Deed in one Place and at one Time; either 
in the Chaptet-Houſe, or ſome other certain Place: For when they 
meet in any Place, that is the Chapter-Houſe. | 
lt was thought neceſſary, That every Biſhop ſhould be aſſiſted with 
a Council, (c.) a Dean and Chapter, to aſſiſt him in Affairs of Re- 
ligion, and in his Tempora Concerns; 1. To conſult with him in 
deciding diſficult Controvetſies in Religion; to which Purpoſe eyery 
Biſhop hath his Cuthedra in the Chapter. 2. To conſent to every 
Grant which the Biſhop ſhall make to bind his Succeſlors :. For the 
Law did mot judge it reaſonable, to repoſe Confidence in the Biſhop 
Alone with the Diſſ poſal of the Inheritance of the Church. But the 
Dean and Chapter hath nothing to do with that which the Biſhop 
3 — Ades 


An Inſtitute of the Book I. 
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does as k Ordinary. I In other Things they remain a Dean and lat zoob. 
Chapter to aſſiſt him, though they ſurrender all their Poſſeſſions to 3 1 
the King; for they were a Chapter before they had Poſſeſſions. 
The Biſhop and Chapter are but one Body, yet their Poſſeſſions 
(for the moſt Part) are divided: The Biſhop hath his Part, the Dean 
hath a Part alone in Right of his Deanery; and each particular Pre- 
bendary a certain Part in Right of his Prebend; and each too is in- 
corporate by himſelf. The Dean and Chapter have the Reſidue in 
Common. The Dependance on the Biſhop by Degrees grew leſs and 
leſs, tho they were at firſt maintain'd out of his Eſtate; and tho 
now they have diſtin& Parcels of the Biſhop's Eſtate aſſign d for their 
Maintenance, the Biſhop hath little more left him than a Power of 
m Viſiting the Dean and Chapter, and is ſcarce allowed to nominate »: Roll. Abr. 
half of thoſe to their Prebends, who were originally of his Family: 229. 
But of Common Right he is their Patron. 

A Chapter of it ſelf is not capable to take by Gift or Purchaſe, 
without the Dean. | See of Purchaſe, Book 2. chap. 3. 

Deans and Chapters have ſometimes an Eccleſiaſtical Juriſdiction 
in ſeveral Pariſhes, beſides that Authority which they have within 
their own Body: This Eccleſiaſtical Juriſdiction is executed by their 
Officials. And they have alſo 'Temporal Juriſdictions in ſeveral Ma- 
nors belonging to them, as well as Biſhops, where their Stewards 
keep Courts. | 

un The Reſignation of a Deanery may be made to the King, as Plowd.498. 

well as to a Biſhop. | „ 
1 Caſe. 

Ey the 25 H. 8. chap. 20. The Dean and Chapter muſt eleft the 
Perſon to be Biſhop whom the King names, &c. 

By the 25 H. 8. chap. 21. The Dean and Chapter of Canterbury 
are Guardians of the Spiritualties of that Archbiſhoprick, during the 


Facancy. 


e And if the Archbiſhoprick of 7Þrk is vacant, the Dean and * 2 Rol. Abr. 
Chapter there alſo are Guardians of the Spiritualties. . 
Sce the 31 Eliz. chap. 6. againſt Abuſes in Elections into Cathe- 
dral and Collegiate Churches, Gc. 6 Ann. chap. 21. Concerning the 
Statutes of Cathedral Churches founded by King H. S. and the 6 477. 
hap. 27. How Deans and other Dignitaries ſhall compound for their 

Firſt-Fruits, (7c. "7 
How the Grants or Leaſes of a Dean, Prebendary, Gc. muſt be 
confirmed. Sce of Confirmation, Book 2. chap. 3. 

There are ſome Deans in England without any Juriſdiction, as 
the Dean of the Chapel Royal, the Dean of the Chapel of St. George 
at Windſor. And ſome Deans there are without any Chapter, and 
yet they do enjoy ſome Juriſdiction, as the Dean of Croydon, the 


oy - 


Dean of Battel, Bockin, &c. c. 
The Power of Rural Deans is almoſt extinguiſhed. Wh 
4. An Archgeacon (heretofore the firſt and chief of the Deacons) Archdeacon: 
is ſuch a one that hath obtain d an Eecleſiaſticsl.Dignity in a Ca- : 
thedral Church, and a Juriſdiction over the Glergy and Laity, next 
after the Biſhop, throughout the Dioceſs, or in ſome Part of it ouly: 
But he cannot regularly exerciſe any Juriſdiction within the Cathe- 
dral Church. And indeed he hath no original Juriſdiction, but what 
s | he 


30 An Inſtitute of the Book I. 


he hath got is from the Biſhop, cither by Preſcription or Compoſi- 
tion, and (as the Dean and Chapter) he does derive his Juriſdiction 
a > Cro 556. from him; and yet he is allowed to be an 1 Ordinary, becauſe now 
1 Lev-193- he hath a Branch of Epiſcopal Power in his own Right. [Sce of 
Archbiſbop, ante. 5 Hb 
An Archdeacon therefore may viſit his Juriſdiction once every 
Year; ſome viſit twice every Year, by Preſcription: All are entituled 
to Procurations. [See of a Biſhop, ante.| He hath a Court where 
he may enjoin Penance, ſuſpend, excommunicate, prove Wills, grant 
Adminiſtrations of Inteſtates Eſtates, Gc. and hear Cauſes of Eccle- 
ſiaſtical Cognizance. In many Places Archdeacons do grant Licences 
and Faculties. Aft 
It is one Part of the Archdeacon's Office to examine the Candidates 
for Holy Orders, and to Induct or put into Poſſeſſion all Clerks into 
their Benefices within his Juriſdiction, upon Receipt of the Biſhop's 
7 2 Roll, Abr. Mandate. r But by Preſcription, the Dean and Chapter of St. Pauls 
35%: 35 and Litchfield, do induct: And the Grantee of the King, of a free 
Wain 275, Chapel, is put into Poſſeſſion by the Sheriff of the County; ſo the 
276, Dean of Battel is ſaid to be inducted by the Patron. And in ſome 
Places a Prebendary ſhall have preſent Poſſeſſion where the King 
collates by Letters Patents, as at Weſtminſter. Uſage generally takes 
Place, [See of Induction, poſt. | | 
He hath an Oficial (or Church-Lawyer) to aſſiſt him; from 
whom, as well as from the Archdeacon, an Appeal lies to the Bi- 
ſhop of the Dioceſs. [See the 24 H. 8. ch. 12. and of the Archdea- 
con Court, Book 4. chap. 1.] ORR: 
See 6 Ann. chap. 27. How Archdeacons ſhall compound for their 
Firſt-Fruits, GSW. : K * V 
parſon. 5. A f Parſon is a Rector of a Church Parochial, and is called 
1 inf. 390 Perſona Eccleſia, becauſe he taketh upon him the Perſon of the 
„enn Church, and is ſeiſed in Right of his Church, that in his Perſon the 
| Church might ſue for and defend her Right, and alſo be ſued by 
F. N. B. 32. any that have an Elder Right. The Word © Eccleſia is always applied 
- « 2 Inſt. 407. to a Parſonage, as Ficaria is to a Vicarage: But the Word u Parſon, 
in a large Senſe, includes alſo, Vicars, Prebendaries, Ge. 
x 2 Inſt. 363, A Church, in a ſtrict Senſe, fignifies the Building only; * and if 
it hath Adminiſtration of the Sacraments and Sepulture, it is in Law 
adjudged a Church : 'Theſe Divine Adminiſtrations make it a Church. 
z Inſt. 203. Y Any good Chriſtian may build a Church without the Licence of 
the Biſhop; but the Law takes no Notice of it as a Church till it 
is conſecrated by the Biſhop: And this is the Reaſon why Church 
and no Church, Chapel or no Chapel ſhall be tried and certified 
by the Biſhop. [See the late Statutes for erecting new Pariſhes, Gb.] 
A Parſonage, or a Rectory, is a Pariſh-Church endowed with 
a Houſe, Glebe, and Tithes, &c. and ſuch originally were all 
. e Glebe is the Church. Lands excluſive of the 
'ERReS..- ot ito Hole 21 Bf may Y anT 
* 2 Roll. Abr. 2 A Chapel of Eaſe is that which is built for the Eaſe of thoſe 
349, zal. Pariſhioners who dwell far from the Parochial or Mother Church: It 
is for their Eaſe in Prayer and Preaching only; for the Sacraments 
and Burials ought! to be perform'd in the Parochial Chureh; Here, 
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3 the Curate is removable at the Pleaſure of the Rector or 
Vicar. But a Chapel of Eaſe may be Parochial too, and have a 
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Right to Sacraments and Burials, and to a diſtin Miniſter by Cu- 
ſtom; though ſubject in ſome Reſpects to the Mother Church. 
A Free Chapel is that which is perpetually maintained and pr, 
vided for with à Miniſter, without Charge to the Rector or Pariſh; 
or that which is Free and exempt from all ordinary Juriſdiction. 
See the H. 8. chap. 4. 1 Ed. 6. chap. 14. and of the Court Pe- 
cuiars, Book 4: chap. bo) 2 e e 
The Parochial Church and Church; yard are the Prechold of the 
Parſon; and he may let a Leaſe of the Church-· yard. | See the 152 Roll. Abr. 
Rich. 2. chap: 5.] But the Uſe of the Body of the Church, and the 337 
Maintenance; or b Repairs, belong to the Pariſhioners by the Cu- » 2 In. 654. 
ſtom of England. © The Freehold of the Church, Church- yard and «Lit. 644, 
Glebe, after Induction, are in the Parſon; but not the Fre. ſiinple; 545: $46, 
for that is not in any one, but always in Abeyance (from the French 1 2 341.6, 
Vord Bayer, to expect] or Remembrance of the Law : So if the 342. bd. 
arſon dies, during the Voidance the Frechold of the Glebe is in A- 
yance till another is made. And fo it is of a Biſhop, Dean, Arch- 
eacon, Prebendary, Vicar, (5c. 


* N 


A Parſon, for the Benefit of his Church; in ſome Cafes hath a Fee- 


ſimple Qualified; in other but an Eſtate for Life. d But an. Arch- d 1 luft. 67.8 | 


o * 


biſhop, or Biſhop, or Dean ſolely poſſeſs d, hath a Fee-fimple Abſo;k _... 


lute, as bath been ſaid... [See of Fee-ſample, Book 2. chap: 1] 


* - 


© A Parſon may have an Action for any Treſpaſs committed on © 1118. 341. 
the Church 5 Here ad, f For defacing a Monument, they that * AS 6 
build the ſame ſnall have an Action during their Lives; afterwards 2 Cro. 367. 
the Heir of the deceas d; for theſe Monuments ſerve for Proof of 


Deſcents and Pedigrees. The Carcaſs that is buried belongs to no 


one; but is ſubject to Eccleſiaſtical Cognizance, if abuſed or re- 


moved. Neither the Ordinary, nor the Churchwardens, can grant 
Licence to Bury in the Church, but the Parſon only; For the Soil 
and Freehold of the Church is in the Parſon, as aforeſaid, = 


By the 33 Ed. 1. The Parſon cannot cat doton 7 rees. growing" in 
the Church-yard, unleſs for the Repair f the Chancel, or (in Cha- 
rity) of the Body of the Gharch. n.. 
[See the 10 Aun. chap. 11. For building Fifty New Churches\in 
and about Londons and Weſtminſter, and the Suburbs thereof, Sc.] 
We will now enquire, 1. How 2 


WA 3 4 PEP (3-422) 14) 
enqu | be made a Parſon of a 
Church. 2. How one may ceaſe to be a Parſon, © 


# 
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1. The Things requiſite to mate a Parſon of a Church, are, - 


Holy Orders, Preſemation, Iuſtitution, and Inductian into a Rec- 


tory. : 71 | 3 | f * e 97 9 
As to Holy Orders, & None is to be ordained. Prieſt or Deacon 5 Cas. 33. 
without a Title. A Title, Cc. is ſome certain Place where one 2 
may exerciſe his Function. For a wandring Clergyman will be a 
Scandal to Religion: But though one has 4 Title, the Biſhop may, 
refuſe to ordain him Prieſt or Deacon, without giving a Reaſon.” 
When be is to be ofdained, he is to be ordained by a Biſhop, de. 
eording to the Book of Common Prayer, [See 5 & 6 Ed.6, 6 
and the 14 Car. 2. chap. 4. Re enn N ak mne 
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29, the 13 Wine Shapy 15 2 cannot be ordained Prieſt, or u 
1255 15 1 preach or admiguſier the Sacrament s,. umdes the H)E]r 
Years, of \ 4 1 ber, 70 be 22238 o the Biſhop a Teſtimosial of 
his honeff Nic and of bis prof dug the he Ha , of of the thifty- 
mine riigfes, of, ee, in the Tear 196 2. and unleſt he ig alle 
70 "render to the (rdinary, an Account of his. Faith, in ating c. 
— to the 65 i er, or have a ſpetial Gif, to h 


reagher ; 
he Miniſtry. 


all he be; admitted to the Order of. Deacon, or t 
| well .be 25 Le the ſaid; Artislæt. rr N 
tothe 1 . r D b ee ng 


Ik bereſpote if 6h&is made Prioſt before the Ape of h 
b compleat, he can never be a Statutable Pat OO, L * tt 
| ſualt0 grant Orders currenre'anmo?] © | I 50 v9 
16: fink x T's Labſetibe' the thirty-nitie Articles with eh ace 5 
4 Inft. 324. b Fo fur forth ar the ſame urge agreeable 10 the Word Ge 
n a. Subſeription according to this Statute; "becauſe 
4 Inſt. 323. quires an abſoliite Subſeription, and without Refer . 1 
this Act co rms and eſtabliſhes the race hovering 
x Prefpes to + wr dre” . —4 1 ordained Deacon, except he be twelſty⸗ 
un 


2 


the Ordind- have a Faculty or Piper faßt 
35 Service, ord to = Archbiſhop to Glen 1c with one” 0 bo 9 5 
1 5 pleaſes.” But he cannot diff 7 ith 70 
W to be he Prieſt, \ becauſe that | rod St 1 785 


a ee , 9 ZII 7 2 11191 0 A, 

2b ae 1 We hi. Seſſ. 1. chapi8./ Ger, 2. chapo$t;! 6 G40. 
chap. 4. He tham ir tn be admitted Priaſi or Denton, muſh zal the 
new Oaths of Mlegiatce ani Suprendacy ee het 
rEliz. chap! . 3 . ug chap) A.!“ N41 07 k ei 71d 7900 
y the 31 Bliz. chap. 6.) If ay: Perſon Poult: retefidi rely ur 
indirets, any Rerum br Afſurance thereof (all ordinhry Fees” Bad 
cepted ) to procuretbe Ordaining any Miniſter, or of givin Orders; 


or Licence to preach; then every erſon pp 0 2h 4. ſhall forfett . 


forty Pounds, au the Per forrs: fo corruptly ordaine ten : 
Ami i ar any tiaue within ee after ſuch "37% 


3 {1 Nat 4 void = Boſs after Indudtion. 1 
the 15 Car/ 2. chap, a. Prrſou in Jy Orders N exert 2 
Temporal. "+> ae os big CLIVE IK 7, 11 


gerniog Þ ene i A og 3. chi 
en ohe is gx bs rigl a 5 gy g to a onag 0 
Inf. 120. a. Or : Vicarage” 525 5 Nan bo 1 55 e Patron may lo 
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2% 57 io e and Honeſty in Canperſation. I the Perton is 


58. Ba Ar gt di caſed wit] I 0 lawe eee a Lay 
ma 5 Age, 11551 an of ill Life an ſation, 4 Hexptighs 
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the Cauſe of his Refuſal ſpecially and directly. Becauſe the Clerk 
is of ill Life and Converſation, or a Schiſmatick in general, is not 
ſufficient, without ſnewing what Crimes, or ſort of Schiſm he has 
been guilty of. The Temporal Court then will judge whether the 
Cauſe be juſt or not: And if the Party denics the ſame, the Court 
may write to the Metropolitan to examine the Matter, and certity 
it: And tho' the Matter be of a Spiritual Nature, it ſhall be tried by 
a Jury. For whether the Cauſe be Temporal or Spiritual, the Exa- 
mination of the Biſhop concludes not the Clerk; for tho' the Biſhop 
is Judge of the Ability, he is not the ultimate Judge. But in. Caſe of 
Refuſal for Inſufficiency in Learning, it hath been adjudged, That *Show.Caſes, 
the Ordinary is not accountable to any 'Temporal Judge; and that 5 _ 
in Literaturd minus ſufficiens, &c. is a good Plea, without ſetting 
forth the ind of Learning, or the degrees of it. P That the Preſentee » 1 Roll. Abr. 
has a Benefice already is no good Cauſe of Refuſal. For Crimes 355 
that are 4 Mala in ſe, as Incontinency, Drunkenneſs, Perjury, Oc. he * 5 Rep. 58. 
may be refuſed; but not for Crimes that are Mala prohibita, as 
haunting Taverns, (5c. | TT 

If a Biſhop once refuſes a Clerk for Inſufficiency, he cannot ac- * i Cro. 27. 
cept of Him afterwards, if a new Clerk is preſented. 

[See the 31 Elig. chap. 6. 12 Anm. Sf. 2. chap. 12. Of corrupt 
Preſentations, Book 2. chap. 2. ] fey: bi bn: 

As for Inſtitution, © When the Ordinary upon Examination finds * 1 Inft.344.a. 
the Clerk qualify d in all Reſpects, he {4dmits him, or approves of 3 Cre. 342. 
him; and thereupon actually 7zzftirutes him in theſe Words, from a 
Written Inſtrument under His Scal, (vs.) Inſtituo te Rettorem Ec- 
cleſiæ parochialis de A. em Curd Animarum, & accipe Curam tuam 
meam. The Biſhop (or Vicar General ſometimes, if his Patent 
impowers him) may inſtitute as well out of the Dioceſs as within it, 
for this Power is not local. If the Inſtitution is ſuſpected to be void, 
for want of Title in the Patron, (5c. a t Superiuſtitution hath been * 2 Roll. Abr. 
ſometimes granted to another, to try the Title of the preſent In- *** 
cumbent by Ejectment. 5 | 


By the 31 Eliz. chap. 6. 4 taking a Reward for Inſtitution, is 
Forfeiture of the double Value of one Tear's Profit, and makes the 
Living void. N 

By the 13 Eliz. chap. 12. Thoſe that are to be admitted to an: 
Benefice with Cure, muſt ſubſcribe to the thirty-nine Articles, in the 
Preſence of the Ordinary. [Sce the 36 Canon of King Fames, and 
the 13 & 14 Car. 2. chap. 4. An Act for Uniformity, Gc. 1 1. M. 
chap. 18. in Relation to the 39 Articles. And ſee the different Ef- 
fects of Tnſtirution and Induttion poſt.] 


When the Biſhop has given Inſtitution, he iſſues out his Mandate 
to the Archdeacon to Induct the Clerk; who thereupon iſſues out a 
Commiſſion to ſome neighbouring Clergymen and others (if he him- 
ſelf cannot be perſonally preſent) to act for him. 


The Inductios is performed by Delivery of the Ring of the Church- J 
Door, or a Bell-Rope, to the newly inſtituted Clerk, that he may 
toll the Bell, Gc. and ſhew that he hath taken Corporal Poſſeſſion. 
If the Archdeacon ® refuſes to induct, or to grant a Commiſſion to » F. N. B. 47. 
others to ſupply his Place, * on the Caſe lies againſt _ E 
| or 


Ft. 


An Inftitute of the 


x Watſon's 
Clergyman's 
Law, 275, 
276, $00 
Edit. 


2 Noll. Abr. 


333. 

2 Cro. 463. 
z Dyer 221. 
4 Rep. 79. 


* 2 Inſt. 358. 


— 


for Induction is a Temporal Act; or he may be cited into the Bi- 
ſhop's Conſiſtory-· Court, to anſwer for his Contempt. ¶ Ste of Arch- 
deacons, ante. And ſee concerning the Writ De oi Laicd Remo- 
venda, Book the 4th, chap. 4. in the Catalogue of Writs. 9c 
* By Preſcription or Compoſition, other Perſons, as well as Arch- 
deacons, may make Indudions. - 7 0 
If after a Caveat enter d againſt an Inſtitution, a Clerk is preſent- 
cd inſtituted and inducted, the Inſtitution, Gr. is not void; for it is 
only a Breach of the Canon Laue — 
2 By Inſtitution only the Clerk is compleat Parſon as to the Cure 
of Souls; but as to Temporalties, as the Glebe- Land, Tithes, Gr. 


he hath no Freehold in him till Induction; nor can He grant, or let 


them, or ſue for them till Inductioᷣ. 


By Inſtitution, the Church, as to all common Perſons, is Full, 
but not againſt the King till Induction. But ſee of LHiurpation, 
Book 2. chap. 2. Anu ee 0971 28 e be. CS! 1 

-Inſtalment into Dignities, Prebends, Oc. anſwereth to Indudtion in 
Parochial Cures. | AD. mos vn. 

Obſerve now by what hath been ſaid, That by receiving Holy 
Orders, Preſentation, \Inftitution and Indudtiom, one may be made 
a Parſon of a Church. But by reaſon of ſeveral Statutes, there are 
yet great Difficulties in following à right Method to perform the 
Solemnities required to ſecure the Title, which may be learned 
(amongſt other Books) from Sir S. Degg's Parſon's Counſellor, chap. 6. 
(laſt Edition) Mat ſou's Clerg ymen.s. Law, chap. 15. which give 
particular Directions, too long to be here inſerted. ¶ See the 13 Elis. 
chap. 12. 13 & 14 Car. 2. chaps 4. 25 Car. 2. chap. 2. 1 V. & M. 
chap. 8. 13 & 14 V. z. chap: 6. 2. Geo. 2. chap. 3 1. 6 Geo. 2. chap. .] 
There are other Ways by which one may gain a Title to an Ec- 
clefiaſtical Benefice, as by Cullatidu, Donation, Union, Appropria- 
tion and Commemd um. 1.91! £40 106773 

Collation is the giving of a Benefice by a Biſhop, which ſupplies 
the Place of Preſentation and Inſtitution. But the Biſhop's Clerk is 
to be inducted, as any other Patron's Clerk is. If this Benefice was 
in any other, it would be Preſentative. [See of 4doowſorn Colla- 
tive, Book 2. chap. 2. vo en are; 264 

Donation is when the King, or other Patron (though a Layman) 
does by a Gift in Writing put the Clerk into Poſſeſſion without Pre- 
ſentation Inſtitution or Induction. Theſe Benefices are called Do- 
natives. A Clerk taking Title to a Donative, muſt at or before 
his Admiſſion, ſubſcribe the Declaration before the Biſhop or Ordi- 
nary of the Dioceſs, according to the 14 Car. 2. chap. 4. And if 
the Donative be either Parſonage or Vicarage, be ought to have a 
Certificate under the Hand and Scal of the Perſon before whom he 
fubſcribed, and to read the fame in the Church belonging to his Do- 
native: He ought alſo to take the Oath of Supremacy before his 
Patron, according to the 1 F/iz. chap. 1. And if the Donative be 
a Benefice with Cure, he muſt ſubſcribe the 39 Articles in the Pre- 
fence of the Ordinary of the Dioceſs; and it is the ſafeſt Way to read 
the ſaid Articles in his Church, within two Months after he hath 
Poſſeſſion, Goo for the Caſe of ſuch a Donative ſeems to be within 


the Reaſonrand þ ol of the 13 Elig. chap. 12. and the 14 Car. 2. 


Cap. 4. |See of 


cowſor, Donative, BooR'2. chap./2:) ß 
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Dion is when a Church is united to a Church, of which one was 
before poſſeſs'd : It muſt be made by Aſſent of the Ordinary, or Or- 
dinaries of the Dioceſs where ſuch Churches ſtand, and of the In- 
cumbents of them, and of the Patrons, according to the Common 
Law, or according to the Statute' of the 37 H. 8. chap. 21. 17 Car. 2. 
hap. 3. F 

: 9 7 propriation (becauſe the Profits of a Benefice are held in Pro- > Terms of 
priety) is an Annexing a Benefice to the proper and perpetual Uſe of =_ 3 
a Spiritual Perſon or Corporation (being Patrons of the Advowſon in _— 
Fec) and their Succeſlors; as to a Biſhop, Dean, Dean and Chap- Davis 80. 
ter, Sc. © The Things requiſite to make it are, 1. The King's © Plowd. 
Licence to the Spiritual Perſon, or Body Spiritual; for the King 495, c- 
at one Time or other may have an Intereſt in the Preſentation to ; Ru! Abr. 
the Benefice. 2. The Conſent of the Ordinary, the Perſon ap- 238, 239, 
propriating; becauſe he too may have an Intereſt by Lapſe, Gc. ** 
and 3. The Conſent of the Patron, the ſpiritual Perſon having the 
abſolute Inheritance of the Advowſon, who is to be made 4 Par- 4 Hob. 139, 
ſon in direct Words, or by Words of the like Effect; for in Suits 3% 
brought by or againſt him, he muſt be named Parſou. © This may Plowd. 499. 
be done during the Vacancy of the Benefioe, to be executed imme- Wert. 
diately, or by apt Words conſtituting the Patron Parſon after the 
Church ſhall become void. When this Appropriation is made and 
takes Effect, the Patton is perpetual Parſon, or hath (as it were) 
perpetual Inſtitution and Induction; for the Appropriation alone is 
a ſufficient Admiſſion, G·or. tene 

f It is ſaid, That an Appropriation may be made by the King * Plowd. 499: 
alone, as ſupreme Ordinary, where he himſelf is Patron; as when 
by his Letters Patents he grants the Advowſon, which he is ſeiſed 
of in Right of his Crown, to a Dean and Chapter, Cc. 1 


- 


1 


= 


The Church becomes 8 Diſappropriate'by the Preſentation, Inſti- 51 Inſt. 46. b. 
tution and Induction of a Clerk into the Parſonage, or of the Vicar 
to the Parſonage, if the Parſon is Patron'of the Vicarage; for that 
is a Re- union of the Vicarage and Parſonage. It may alſo become 
diſappropriate by Recovery of the Advowſon by an Elder Title, or 
by Di ſſolution of the ſpiritual Corporation. 4 — 


6 


o 


By the 15 Rich. 2. chap. 6. 4 H. 4. chap. 12. Upon all Appro- 

priations a Vicar muſt b ſufficiently endowed. F 
7 IW 2 WY 3s; - (44 T1 10900790 S107 10 $51.34 1 1){I'8 Ni 
Jou ſee that an Appropriation could not be properly made unleſs 
to a Spiritual Perſon and his Sueceſſor, or at moſt to a Spiritual ag- 
gregate Corporation, that conſiſts of Prieſts? ''But now, Tn 

By the 31 H. 8. chap. 13. The King and his Patentees (houg 

L,aymen) are capable of having the Parſoriages 2 of dif- 
ſolved Mona ſteries, &c. But they are to be ſubjett to the Vifntation 
if the King s Contmifſionert, or the Ordittary. e O11 


* = ” 
 __. £ : — 
* - 

f 


_ "Theſe are vulgarly called Inpropriations, and the Proprietors Tm- 
propriators. [ Sce Book 2. chap. 4. Of Mortmain.) * ˖&„ 


By Commendam, h which is holding a void Benefice; commended 22 of 


to the Care of a ſufficient Clerk till it may be conveniently ſupplied 
of a Paſtor; fo that originally it was 11 the Nithro:ofta Depoſit. Commendam. 
| 4 NPY It 
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It is founded upon the Statute of the 25 U. 8. chap. 2 t. and that Part 
which concerns the Power of Diſpenſation. A Sequeſtration of a Li- 
ving, of the Cure and Profits (according to the 28 H. S. ch. 11. till 
the Patron doth preſent his Clerk, or while the Church is Litigious) 
is not a Commendam. For by that Statute (the Supply of the Cure 
being firſt paid) the Succeſſor ſhall have the Profits during the Va- 
CAancy.. Now a Commenaamn gives the P rofits to the Commendatory ; 
i; 3 Lev. 381, and may be Temporary or Perpetual: i Temporary, for ſix or twelve 
382. Months, two or three Years or more, The Commenda' Semeſtris 
_ * (neither more nor leſs than fix Months) is not in Uſe amongſt us. 
Perpetual, or for Life, (which is the compleateſt) is equivalent to 
a Preſentation; and by Virtue thereof, one is Parſon or Vicar to all 
Intents and Purpoſes, without Inſtitution or Induction. © 
x Dyer228. When any Spiritual Perſon is made a Biſhop, k all his ſpiritual Pro- 
4 loft. 356, - motions (except Donatives) are void upon his Conſecration, in caſe 
Da. 68, Ke. of Creation; and upon his Confirmation, in caſe of Tranſlation; 
1 Cro. 527, whether he takes a Biſhoprick in England or Ireland, or in the Iſle 
1 of Man, or whether the Benefices lie in England or Iręlaud. But 
32 he may prevent the Avoidance by Diſpenſation of Retainer of ſuch 
Show. Rep. Benefices which he had, if obtained before his Conſecration or Con- 
I firmation of his Election: This is called a Conmerdan Netinere, and 
is uſually granted by the Archbiſhop of Caxerbury, according to the 
25 H, 8. ch. 21. upon the King's Mandate expreſſing his Conſent to 
it, ag the true Patron of the Benefices for that Turn, by Ycstue of 
the Promotion of the Clerk to a Biſhoprick. By this —— 2 
1 Hob, 143: nere, the Incumbency, is! continued: And this Commendan: 
been grantad of Headſbips of Colleges and Hoſpitals, as well 
as of Dignities and Benefices. Gp. 
But there is alſo a Cm ge Reviders (or Capere de novo). to 
dat Rafz takes rams 95 own Gift, or in the Gift of ſame 

ont 

f 


other Patron, whole C muſt be obtained, and expreſly;recited 

Hob. 155, in, the Inſtrument of Diſpenſation. i This muſt be for Life, as other 

_ Parſans and Vicars enjoy their Benefices, [In the late Statutes for 

erecting new Pariſhes there is, uſually a Clauſe, fon preventing the 

Church being granted in Cmmend am.]! 0 

By theſe Methods one may be a compleat Parſon, Parſon Impar- 
ge Rector in Poſſeſſiog of a Chufch Pargchia. 

u There may be two ſeveral Parſons in one Church, one of one 


4 


Moiety, and the other of the other Moiety; and a Part of the Church 
and Ton allotted to each. And there may be two that make one 


v 1 Inſt, 1. b. 
18, a. 


Parſon, in a Church, preſented by one Patron. Alſo two Prebenda- 


ries may be one P Hon of a - Cl) 3013.16 TP 74205 is Wk 
Note, That before Inſtitution, and before Induction, Fir/t-Fruits 

are payable to the King, and to be agreed and compounded for. 
» 4 Toft. 120, -\ ? FirſtFtatts are the Profits of the firſt Year of all ſpiritual Livings 
12% 6), decording to a Valuation thereof, made the 26 H. 8. Theſe. are 
628, called Jnnates, The Tenths alſo, or a tenth Part of the yearly Va- 
lue of all Church Livings, are to be paid according to the afore- 
mentioned Valuation. [See the 26 H. 8. chap. 3. 28 H. 8. chap. 11.] 
There was a Valuation of Eccleſiaſtical Livings, 20 Ed. . 


a a | 957 the 26 H, 8. chap. 17. The Farmers of ſpiritual Perſons fall 
: not I ee le Firſt- Fruits or Tenths. 1:43 of ; 2961 0 
71 4 E E 
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By the 27 H. 8. ch. 8. No ſpiritual Perſon ſhall pay any Tenths 
the ſame Tear that he pays his Firſt-Fruits; but it ſhall he dedutted 
out of the Firſt-Fruits. | Fra 

Where a Succeſſor pays the Tenths for the Predecefſor, he may di- 
s till Satisfaftion, e. 

By the 2 Ann. chap. 11. He muſt give one Bond with Surety, to 
pay the Firſt-Fruits at four Payments. '' | 
Ax the 1 Eliz. chap. 4. Ficorages that are not above ten Pounds 
yearly, and Redtories not above ten Marks yearly, in the King's 
Books, are diſcharged from Payment of Firſt- Fruits ; and Incumbents 
that die, or are removed before all the\'Payments are dur, their Pay- ':  » 
ments ſhall be made only according to their Continuance in the Be- 
nefice proportionably. | d bb bull tpi 

By the 5 Ann. chap. My: All Benefices, with Cure of Souls, not ex- 
ceeding the clear yearly Value of 501, by the improted Valuation, are 
diſcharged from Firſt-Fruits and Tenths, and the Payment of all Ar- 
rears. [See the 2 & 3 Ann. cap. 11. 6 Ann. ob. 27, and the 3 Geo. 1. 
chap, 10. An Act for the better Collecting and Levying the Tenths 
of the Clergy. | hereby the old Method is altered: And Book 4. 
chap, 1. Of the Cours of Exchequer. / 


: 


r A Parſon or Vicar, is called an Iucumbent, and the Law doth v 2 Inſt. 6:4, 
e and ſuppoſe him to be Reſident on his Benefice, And there- 525,626,627. 
ore, N LEG: og ONS 940 021 ä 


1 GONE 
Ay the 21 H. 8. chap. 13. He that is wilfully abſent from bis Be- 
nefice for one Month together, or two Months in the whole Year, 
hough at different Times, forfeits Ten Pounds, the one Half to the 
King, * other Half to him that will ſue for it. [Sec the 1 Elia. 
Ha: 2] e A. n Koi, 07 mit! 5.61 
But Chaplai us to the Ring, or other graut Perſons mentioned in 
the, Statute, and in the 25 H. 8. chap,.16;:and in the 33 H. 8. chap. 
2 - are excuſed from Refidency, while they attend thoſe that retain 
Hein. 
Na 3 TD IS inn 6 4 | | | 
The Parſon, ought to ide upon his ReQory, and in the Parſo- 6 Rep. an 
nage Houſe, and not in any other Houſe within the Pariſh. For the 1 Cro. 599. 
Statute is intended nat only for ſerving the Cure, and for Hoſpitali- 
ty, but; to maintain the Houſe in Repair, that bis Suoceſſors may 
keep Hoſpitality too. Lawful Impriſonment, | Sickneſs, want of a 
Parſonage-Houſe, are good Excuſes for Non - reſideney, and excepted 
out of the Act by Conſtruction of Law; for the Words of the Sta- 
tute axe, That he that wilfully abſents himſelf, &c. _ „ 
ell a Duke, Earl, Of retain a Cha lain, and die, or are attaint- * 4 Rep. 118. 
ed of Treaſon; or an Officer. qualified to rotain a Chaplain is re- 
moved from his Place, the Retainer upon the Statute is determined, 
and will not Excuſe Him from Reſidency. 04731 


By the 28 H. 8. chap. 13. The. Chancellor, Ficeehancellor, Commi(- 
ſary, Rulers of Colleges and Halls, Doctors of the Chair, and Read- 
ers in Divinity, and Clerg ymen under forty Years of Age, reſiding 
in the Univerſity, and hearing Lettures, and doing Exerciſe in Per- 
NEE N | W. 8 | | , | 6 | ſor, 


of the Book I. 2 


-_ 


| An Inſtitute 


ſau, are 'exempt. from the Penalties of the 21 H. 8. [ Sce 13 Elis. 
chap. 20. 14 Elz. chap. 11. 18 Eliz. chap. 11. 43 Elis. chap. 9.) 

By the above-mentioned Statute of the 21 H. 8. chap. 13. No 
Clerg yman can hold two Benefices with Cure of Souls, if the firſt to 1 
which he was inftitntsd;” or collated and indutted, be worth eight if 


Pounds in the: King's Books of Record, without Diſpenſation from 


the Archbiſhop of Canterbury, confirm'd under the Broad Seal. And 4 : 
he that 2 Diſpenſation takes a ſecond, makes void the firſt 1 
ipſo facto. 4 LEY 15 — | | | : 
4 Rep. 79. The Statute ſays, Inſtituted and Inducted to the Second ; but 5 
Inſtitution is look d upon to be ſufficient, for otherwiſe the Act 1 
might be Eluded by Deferring the Induction. 4 
ut by this Act A8 muſt be certain Qualifications neceſlary to | 4 


obtain ſuch Diſpenſation, as of Birth, Degree, to be Chaplain to the 
King, Queen, a Duke, t5c. Archbiſhop or Biſhop, or to a Dutcheſs, 
Marchioneſs, Counteſs, Baroneſs, being Widows (or married to any 
Perſon under the Degree of a Baron, though noble only by their firſt 
Marriage) or to other great Perſons by Vertue of the ſaid Statute; 9 
and the 25 H. 8. chap. 16. and the 33 H. 8. chap. 28. By Reaſon of | 
ſuch Qualifications one may purchaſe Diſpenſations to keep two Be- 
nefices. ¶ See of Con, poſt, and of the' Nobility, chap. 4. 
If One hath his full Number of Chaplains allow'd'to/ be Quali- 
fied, and retains One more, who obtains a Diſpenſation before Others 
4 Rep. 89, are advanced; © His Diſpenſation to hold a Plarality is not Good. 
90. u If a Duke, Earl, Oc. retain a Chaplain und die, or is attainted 
Sg 2 3» of Treaſon before his Chaplair takes a ſecond Benefice, this Retainer 
{| " 4Rep.118, too is determined: If he had\taken 'a\ ſecond Benefice before his 
9 Death, Gc. the original Retainer would have continued in Force, 
| 


| to qualify Him to enjoy the Benefices, which were once lawfully 
ſettled in Him. And this Retainer is good 8 his Life. Une 


11 * 
K 


| cannot Diſcharge His Chaplain, if He purchaſes Diſpenſation, and is 
{ advanc'd by it, to Qualify Another in His Placſde. 


Further, By the ſaid Statute of the 21 H. 8. ch. 13. No ſpiritual 
Perſon ſhall take to Farm any Lands, &c. in pain to forfeit ten 


| Pounds for every Month: be ſo continues the ſame, to be divided ho- 

| tevixt the King and Proſecutor. And he ſhall not (by himſelf-or any 1 

other) buy to Fl again for Profit, any Cattle, Vitual, or Merehan- 4 
dize ehatſoever, in pain to. forfeit treble the Value thereof, &e." and 43 
every. ſuch Bargain ſhall be void. ¶ See the Statute at large! 9 
- By the 2 & 3 Ed. 6. ch. 1. If a Minifter is diſtutbed in the Exer. I 
ciſe of his Office in the Church; the Puniſhment upon Convittion i; 3 


Tol. and upon e e three Months Impriſonment without Hail. 

fre the 1 JV. M. Sefſ.1. chap. 18. Concerning the Diſturbance of 
M —_— and] Diſſenting Teachers permitted by that Act'ofTole- 

ration, ment. e TOU E en 
The Statutes concerning Leaſes by ſpiritual Perſons will be men- 

tioned in the Title Leaſes, Book 2. chap. 3z © © 

| <q N P 


- By the 13 Eliz. chap. 10. if fraudulent Gifts ef the Perſonal 
Eſtate are made by Eccleſraftical Perſons, with wt to-bhinder 
their Succeſſors from recovering Dilapidations againſt their Executors 
4 7 
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forfeit double. fo the King. See the J Aun. chap. 14. concerning 
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in Adminiſtrators ;\the Succeſſor ſhall have like Remedy in the Ho- 


cleſiaſtical Court againſt the Grantee, as he might hace had againſt 
the Executor or Adminifirator. of the Predeceſſor.. + 

the 14 Eliz. chap. 11. A Money recover d for Dilapidations, 
4 le imploy d, within tino Tears, upon the Buulding, in paiu to 


Pariſh: Libraries. ! 


We have ſeen hitherto how one may be made a Parſon of a 

Church, with the Statutes relating to Reſidence of Parſons in their 

Cures, to Pluralities of Benefices, and to Farming of Lands, &c. and 
Merchandising by ſpiritual Parſons, and Diſturbing them in the 

Exerciſe of their Office, and concerning Fraudwent Gifts to hinder 

a Recovery for Dilapidatiums, &c. I ſhall now fet forth, How one 

may Ceaſe to bo a Parſon „bett 1725 

2. One may * Ceaſe to be a Parſon of a Church, 1. By Death, * Inſt. 120. a. 
2. By Mou, which is by taking a ſecond Benefice with Cure of Souls, p.75. 
contrary to the 21 H. 8. chap. 13. Gc. before-mentioned; J or con- 2 Roll. Abr. 
trary to the Canon Law, without Diſpenſation, when the firſt Bene- 51, 353: 
fice is under eight Pounds per Annum This is properly called Ceſ- 

ſion. - Ceſhon is not made by taking a Deanery, Archdeaconry, Pre- 
bend, or Rectory with Vicarage endow'd, becauſe they are not Bene- 


fices with Cure within the Statute, but particularly excepted. ¶ See 


concerning Pluralities, 4 Rep. 75 to 79, 117-] 3. By Creation; for 

when a Parſon is made a Biſhop, his Benefice is void upon his à Con- 1 Cro, 526, 
ſecration. [See Of a Commendam, ante.] 4. By Reſignation to the 527: 
Biſhop, the immediate Ordinary, 4 in whoſe Diſcretion it is either to 3 25 2 
accept or refuſe the Reſignation, b Refigno is not ſo proper a Term 2 Cro. 63, 
in Law as Reruncio, Cedo, Dimitto. A Reſignation before a Nota ry, w_ . 
without the Biſhop's Acceptation, does not make the Church void. 35. 
The Notary can only atteſt the Reſignation in order to its being pre- 

ſented: It cannot be made upon Condition, becauſe it is a judicial Act. 

© A Donative mult be reſigned into the Hands of the Patron. [See c IInſt. 344 a. 
31 Elz. chap. 6. concerning Corrupt Reſignations.] 5. By Depri- 

©ation, as upon Simouy, contrary to the 31 Kliz. ch. 6. 12 Hun. cb. 1 2. 

[See of Advowſons, Book 2. chap. 2. By maintaining any Fureigu 

Power, [Sce 1 Ez. ch. 1.] or any Doctrine contrary to the thirty- 

nine Articles of Religion, and perſiſting therein. [ Sce 13 Elis. ch. 2.] 

Or by neglecting to make the Declarations in the Church, and to 

read and to aſſent to the thirty nine Articles there. See the 13 Elix. 

cb. 12. 14 Car. 2. ch. 4.] Or by neglecting to take the Oath of Ajua- 

ration within thrce Months after one enters on a Benefice. ¶ Sce the 

13 W. z. ch. 6. 1 Geo. 1. ch. 13. 2 Geo. 2. ch. 31. 6 Geo. 2. ch. 4. 

By Abſence of ſixty Days in one Year from a Benefice belonging to a 

Papiſt, in the Preſentation of one of the Univerſities, or if the Clerk 

preſented had Auot her Benefice with Cure. [Sec the i V & M. ch. ꝛ6.] 

By uſing any other Form of Prayer, or Adminiſtration of Sacraments 

than what is cantained in the Common Prayer Book, or by Refuſing 

to uſe the faid Form, or by Depraving the Book: of Common Prayer, « 5 Rep. 29. 
or any Part of it, upon a ſecond Conviction. ¶ See 1 HA. chap.'2;] * 3 Tok 204. 
In all theſe Cafes the Parſon is Deprived, and the Benefice made : . Abr. 
void by Statyte Law, d where there needs not any Sentence Declara- 6 Rep. 14. 
tory in the Eccleſiaſtical Court. | There are alſo many Cauſes of : . Rep. 49, 
WW | De- Hob. 243. 
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Vicar. 


Curate. 


4 H. 4. chap. 1 2. 


certain Portions of Tithes ſettled on them. [See the 29 Car. 2. 


Deprivation by the Canon Law, upon Sentence in the Spiritual 

Court, as for Adultery, Drunkenneſs, Dilapidations, G Gr. 
6. A Vicar (Vicarius, quaſi vice\ fungen Rectoris) is the Prieſt 
of that Pariſh where the predial Tithes are appropriated: The Par- 
ſon or Rector has the predial Tithes to himſelf. At firſt a Vicar was 
a meer Curate to the Impropriator, temporary and removable at 
Pleaſure; but by Degrees he got a ſettled Maintenance of Glebe, 
and ſome kind of Tithes, and now claims his Dues either by Eu- 

downent of the Impropriator, or by Preſcription. The Ordinar 
hath Power to encreaſe his Allowance: [Sce'i5-Rich. 2. chap: 4 
' TH - p TOE dee, 103 


The Freehold of the Church, Church- yard and Glebe is in him; 
and in ſome Caſes he is eſteemed to have a Fee- ſimple qualified. In 
ſome Places the Vicar has got a Penſiom from the Impropriator: 
But ſome Benefices that were formerly ſevered by Impropriation, 


have ſince been united, and all the Glebeand Tithes have been given 1 


to the Vicarage; and many Vicars have a good Part of the great 1 
'Tithes, or a Leaſe of them upon reaſonable Terms from the Impro- 1 
priators. [See the 29 Car. 2. chap: 8. For Confirming and Perpetua- ij 


ting Augmentations made by Eceleſiaſtical Perſons, to ſmall Vicarages . 
and Curacies; and ſee the 2 Jun. chap. 11. An Act for the Augmen- "| 


tation of the Maintenance of the Poor Clergy, &c. 12 Ann. Seff 1. 
chap. 4. Concerning the Endowment of Poor Vicarages and Chapel- 
ries in the Weſt· Riding of the County of Jork. 1 Georg. 1. chap. 10. 
For the better Maintenance of the poor Clergy ..! 

The Method of taking Holy Orders, Preſentation, Inſtitution and 
Jndudtion to a Vicarage, or the Way of obtaining a Title to a Vica- 
rage by Collation, Union, and Commenaam, is the ſame by which a 
Parſon obtains a Rectory, (5c. and the ſame Methods ate to be ob- 
ſerved in performing the Solemnities of Subhſcriptions, Oaths, &c. 
required to ſecure the Title of a Parſon; But a Vicar over and a- 
bove is to take an Oath of perpetual: Reſidency, which the Biſhop 
may diſpenſe with. The Statutes concerning Reſidence, Plurali- 
ties, Farming and Merchandizing, Diſturbance of Miniſters in Ex- 
ecution of their Office, and concerning Dilapidatiomt, &c. alſo re- 
late to them, as well as to Parſons; and one may ceaſe to be a 
Vicar in the ſame manner as a Parſon. [See therefore of Parſon 
throughout, arte. | a. n 

7. A Carate is he who repreſents the Incumbent (Parſon or Vicar) 
and officiates in his Stead ; though every Clergyman that Officiates 
in a Church (whether Incumbent or Subſtitute) is in our Liturgy, 
Sc. called a Curate. He ought to be licenced by the Biſhop or Or- 
dinary.: However he may recover his Salary. for ſerving the Cure, 
though he has no ſuch Licence. [See the 28 H. S. chap. 11. How 
the Curate is to be paid during the Vacancy of a Benefice upon a 
Sequeſtration, Gc. 1 Fliz. chap. 2. 14 Cur. 2. chap. 4. and ſee the 
13 Elis. chap. 20. and Tit. Leaſes.] N 446 gelt 
Ihere are Perpetual Curates as well as Temporary, where all the 
Tithes and Profits are impropriate, and no Vicarage endow'd. The 
Impropriators are obliged to find them; and ſome of them have 


chap. S. 2 Ann. chap. 11. 12 fun. Seff. 1. chap.q. 1 Georg. 1. chap. 
me" By 


one that has a Barony is a Lord of Parliament; 
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By the 12 Car. 2. chap. 4. Curates muſt Subſcribe and Declare he 
fore the Archbiſhop,. or Biſbopy &c. as Lecturers, upon pain of loſing 
their Places, aud of being impriſond three Months without Bail, 
By the 12 Ann. Sell. 2. chap. 1 2. Fan Rettor, or Vicar, preſcnts 
any Curate to the Biſhop or Qrdipary to be Licenſed to 7 the Cure 
in his Abſence; He ſhall appoint under I es Hand aud Seal (before 
He grants ſuch Licence) a Stipend nut ;exceeding. .50l per Annutn; 
3 ſhall Think fit. 


nor leſs than 201, to be; paid at ſuch Times as 
And. upon Non-payment ,of the ſaid Stipend, He may Sequeſter the 
Profits of the Beuefice until Payment Bl be nude. 
Every, Parſon, Vicar, or Curate, hath a Pariſh-Clerk under him; 
| | K Ir tho now he is generally a 
Layman. He is the Aſſiſtant, to the Vic 3 
rforming Divine Services; f He is choſen by the Miniſter for the * can. ft. 
5 ime being, unleſs there is a Cuſtom that the Pariſhioners.or Church- 
cannot. be e Canon. He ought to be depri d by him that 
plac d him in the Office; & but if he is unjuſtly deprived; a Manda- ö i venir. 


who was formerly a real Clerk in Orders, > is get 
| Parſon, Vicar, or Curate, in 
wardens ſhould appoint, him; becauſe the Cuſtom is temporal, and 


anus will lie to the Church-wardens to reſtore him, as it will lie to : Hell Abr. 
the Biſhop or Archdeacon to ſweat him when he is elected. The Law 234. | 
looks upon. him as an Officer for Life, and one that hath a Freehold 

in his Place, and not as a Servant; and therefore, will, not ſuffer the 
Eccleſiaſtical Court to depriye him, but only to correct him for any 
Miſdemeanor by. Eccleſiaſtical Cenſures. The Tame Law is with 

Reſpect to a Sexton that has a fix'd Salar y. 

Thus much of the Clergy; which is fit to be known by the Stu- 

dents of the Common Law; tho many Caſes relating to thein are 
triable in the Eccleſiaſtical Courts: bo Bag 51 


call, as dtn From the Clergy. 


II., The Lairy (from as; the People) are the People efpecially ſo Of the Lairy 
$5 £235 $53 £2 54 18 
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CHAP. IV. © 
2 the Nobility and Commonalty. 


\ 


K Perſon in his Coil Capacity is moreover either of the l Nob;- vi init. ib. b. 
J. , The Nobilis or Peers of the Realm ate divided into Barons, Of the No- 
Viſcounts, Earls, Marquiſſes and Dukes. All the Nobility are Ba- 214%. 4 b. 
rons or Peers. They are called k Barons by Reaſon of a Batony or « Ind. 4. 
Lordſhip held by ſome Seryice in Chief of the Kin 


i hot that every 

one that has a Be | | or he. muſt more- 
over be called by-Writ to Parliament; Every Barony in ancient 
Time was held by Grand Serjearty; They ate called Peers (Pares) 
becauſe in all publick Affairs they are equal as to their Votes in 
Parligment; tho' there is a Difference of Degrets in zelpedt of theit 
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1 "== Toprtute of 1 the Book I. 


! r Inſt. 16. 1 One may have a Title of Nobility and Dignity by Creation, 
d e Deſcent, or by Preſcription ” 
7 _ b. 1. BY Creation either by Writ, or Potters patents. By Mrit is 
Is the he ancient Way, 400 ves a Fes ſimple in the Barony without 
Words of Intietitance-(ot= To ite Sf lr Hrs. Yet the King 
may limit the zeneral State of Inheritdhte to Heirs male, or to the 
„1 Inſt. 16.b. HEjrs of the mo: As ſoon as he fits in Parliament by Virtue of 
this Writ, his tood is ennobled, and he is a Peer. But if He dies be- 
fore He fits in Parliament, He is not ennoblèd. The Bare Direction and 
Delivery of the Writ by th ho Effect. By Sitting in Parliattient His 
* 1Inſt.16.b. Blood is ennobled to Fc And His Heirs! Lineal. But Creation by 
: Inf. 4% Letters Patents is the ſureſt Way, and good, tho he never fit in Par- 
Fiattient. Yet he muſt have the inheflelnee in this Caſt limited by 
* 1 oſt. 9. b. J apt Words, as to Him ad his 87 obe e Heirs male of his Body, 
ot the Heirs of "is Body, Cc. otherwife'He hath no 6 Inheritance. 
4 1 Taft. 16. b. 4 he ing ny create E ther Man or Woman Noble for Lift only ; 


9 Rep. 97,98. hut not for Yea! becauſt then the l, might go to Executors 
or Adtniniſtra 1018. Nobility Allo * nte fir £06 to another 
1 4 Wite, ſhe is Dutcheſs in 


by Att of Lato only; as it a Duke 
Law by the Interfit arridge. So if a Marquis, Earl, Gr. 
| t 2. By Deſcent, as wheh Xobllity e cothes down Fro the Anceſtor, 
1 Tnſt. 165.4, nd is eo by Right of Blood. EY he Dign ee an Eatl may 
Nene to d Diugliter, if there is no Son; and if there are hy 
Daughters and ug Son, 15 Poſſeſſivns of the Eatldom, hall be di- 
vided amongſt the Diug ters, but the King Thall di ſe of the Dig- 
nity to which Daug hit he pleaſes, by 1 Reaſon of the Incertainty, 
and ſhe ſhall be a Countess 5 
'11nft. 16.b. A Woman Noble by Deſcetit, rat! ing one that is under the 
* Ra, g. Dbgrev of the Nobillty „melee Hoble.: But if ſhe was noble by 
F?* Marriage only, e Iofeth it if The marry one that is under the 
Degree of thè No bility; "Hot if het fecond Husband is noble, and 
inferior in Dignity to her firſt Husband. [See Of Trial in Criminal 


Caſet, Book 4. chap. 5 55 


> Ve — 4 uw 


By rhe 25 H.8. chap. 22. . &. The Dignity of the Crown is de- 
ſcendible to the eldeft Daughter aloge, and 10 her Poſterity. 


3. By Preſcription ; as thoſe that have continued Barons beyond 


| the Memor 8. 0 
1 Inſt. 16. b. A Duke, Earl, Ge. of t oat Kingdom are * ſued by thoſe 


4 * b. Names here. Duke or u no Duke, Earl or no Earl, 75 or no 


5 Rep. 35. ron, ſhall be tried by the King' s Writ,” or the Record o f Parliameti 


6 Rep. 2 and not by a Jury: But Dutcheſs or no Dutcheſs, Ge. by W 


5 Rep. 7 i hall, as a Matt er of Fact, be tried by « fury 

* I Inft. 0. b. * ut there e are Barons by Succ ſſion noſe are the Bi 
4 10 ora. WHO b y Vertue of ancient Bone eld of 4 King (into whi 2 
2 Inſt. 5,6, 7, Potſetions f their Biſhopricks have been converted) are ball d : 
3 rit to 19 have alWays Had Place in the up upper Houſe, at! 


125 3. ate call'd y Lords 9 But there ate no Peadal en a biber Ba- 


1 Inſt. 109. a, ronles by at this Day. The Temporal Poſſe 


: Iott 5.6 Ate hell by Tes Service to eter in Parlament, when call'd; 121 


? 1 1aſt. 5. 4. that is in de Uature of à Barony. "The Biſhops of * ales ure Lords 


of. 9 as the Biſhops of England; ud all the Biſliops tope- 


ther 
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Ch. 4. Laws of England. 43 
ther make one of the 2 three Eſtates in Parliament, and are fo ac- * 4 Inſt. 1,2. 
counted in ſeveral Statutes. [See 1 Eliz. chap. 3. 8 Eliz. chap. 1, TR 36 3- - 
Sc.] But tho' the Biſhops are Barons and Lords of Parliament, and 

are call'd by the King's Writ, and have a Vote there, b yet they ſhall » z Inft. zo. 
not be tried by the Peers, becauſe they do not fit in Parliament by F-& 453. 
Reaſon of their Nobility, but by Reaſon of their Baronies, which 

they hold in Right of the Church ; as ſome Abbots did heretofore, 

and yet were not to be tried by the Peers, but by a Jury. They are 

to be tried by the Country, z. e. by a Jury, for that they are not of 

the Degree of the Nobility. And when one of the Nobility is to be 

tried by his Peers in Parliament, the Spiritual Lords muſt © withdraw « z Inſt. 30. 
and make their Proxies [Proteſt Q]; becauſe by the Canon Law 2 In*. 556, 
they ought not to condemn any one to Death. [But O. and fee the! 

25 Ed. 3. Stat. 3. chap.6.| A fo 

We may add that there may be Peers alſo by Office, as Lord 
Keeper, Lord Privy Seal, Lord Treaſurer. But when the Office is 
determin'd, there is an End of their Peerage. | Ou.] 

Let us now examine what the Law ſays particularly to the Caſe 
of Nobility. 

A Peer ſhall not be d grreſted upon mean Proceſs, or upon Exe- * 6 Rep. 52, 
cution for Debt or Treſpaſs, becauſe he is preſumed to attend the King 3 Rep. 49 
and the publick Affairs; and becauſe the Law does preſume, that he Fas 
hath faſficient Lands in which he may be diſtrained: But he may be 
arreſted or apprehended in criminal Cafes. ' Neither is an Exigent 
awardable againſt a Peer in Civil Caſes. If a Peer of the Realm is 
Plaintiff or Defendant (whether Lord Spiritual or Temporal) a 
© Knight muſt be return'd of the Jury. A Peer is not to be put on - rInſ.r 56 b. 
Unger If he is Defendant in a Court of Equity, he is not ſcorn to 

is Anſwer, but anſwers upon his Honour, as upon the Trial of a 
Peer. But when he is a f Witneſs upon a Trial, he ought to be 9 Rep. 4s. 
ſworn; [How a Peer ought to be tried in High Treaſon, Petit Trea- 3% 29. 
ſon, Felony, &c. ſee of the Court of the Lord High: Steward, Book 
4. chap. 1. and of Trial in Criminal Caſs.” Book 4. chap. 5.] 

ed i iet it 3 dv gin AA offt 913 „te 
y Weſtm. 1. chap. 34. Nuue ſhall report any Falſe or flanderous *' 
News. or Tales whereby Diſcord:may aris betwixt the King and his © 
People, or between the Great Men of the Realm, on Pain of. Inipri= 
Jonment, till he produce the Author. [See 2:Inſti2.25; Gc ]! 
--Bythe 2 Rich. 2. chap. 5. Nome ä ti pp „ 
OP . — — 1 75 70 wr arr op mene 

Yip. Seal, Steward f the King's Houſe; Judget, &to.tuhere by an 
Diſerd or Slandar may ariſe;”or. Miſchief dome to the _ \/ = 
Pain.of. Purliſhniuts air ordain d ly MWeſt. 1. i T6 monte . 

By the 12 Rich. 2. chap isi. When du hath told falſe Ne, © -* 
Lies, Ric. contrary. to the 2 Rich. 2. chapigα,˖çw cannot produce the K) 
Author, and is thereupon impriſon'd, he ſhall afterwardi be pumi ſbed 
Yael King Council; mod ꝛvitihſtanding the: H of Weſt. 1 „% hartz 
dT n bib giuplA un A voip MO Hen a judge 
The Statute of Saudalum Magnatum is a k General Law, of 5 4 Rep. 13. 
n t itto 30 VSI o 
E Slander is publiſhed in a Libel, the Party may be b indicted; * 5 Rep 125. 
fined and impriſon d. But the Action of Scavidabian 8 
ſüally brought upon the 2 Righa2. chaps 5. tam pro Domino Rege 
IE Pro ſeipfo, in the Name eee King abd the Party; the King 
v 2 N ing 


FO. 


An Inſtitute of the Book I. 


being concerned in the Credit of Great Men, who act by his Autho- 

rity; ſo that the Plaintiff recovers Damages upon this Statute for 

the Wrong, and the Defendant is impriſon d on the Statute of Veſm. 
upon the King's Account. The Words in ſuch Caſes ſhal! be t-ken 
i vent. 60. in the worſt Senſe i to preſerve the Honour of Great Perſons. Yet a 
Reg i, Defendant may * jaſtiſy in a Scandalum Magnatum, ſetting forth 
35 ſpecial Matter. | | 1 1121 
! > Inſt. 228. Theſe Statutes extend only to | extrajudicial Slanders; and fo it is 
4 Rep. 14,15. at Common Law. For tho' the Charge be falſe which is alledged 


8 A | Court, no Action de Scandalis Maguatum lieth. | 
Hob. 35. n | 1 


pi — — oO my 


By the 1 H. 5. chap. 5. If a Peer is a Duke, Marquis, and an 
Earl, &c. he muſt be named in legal Proceedings by the worthieft 
Name of Dignity, (viz.) By the Name of Duke, &c. "+ 

By the 21 H. S. ch. 13. -4 Duke may have fix Chaplains, a Mar- 
quis and an Earl five, a Viſcount four, a Biſhop fix, a Baron three ; 
every Dutcheſs, Marchioneſs, Counteſs and Baroneſs, (being Widows, 
&c. ) tevo. | See. 4 Rep. 89, 90, 117, 118, 119.] 


By the 31 H. 8. chap. 10. The Precedency of the Nobility, Lords of 

Parliament, and of the Great Officers is ſettled and determined. 
Of the Com- II. The Cummonalty are divided into ſeveral Degrees, as Knights, 
monalty. ſquire t, Gemlemen, and omen. And as every one of the Nobles 
is:a Peer to the other, though there are ſeveral Degrees; So it is of 

the Commons! 090 s Amt bet vi 

„ Inf. 4b. 1. m A Night is of five Kinds, (vig.) Knight of the rurtar, 
2 Inſt. 594, - Knight Haramet, Knight Bannueres, Knight of the Bath, and Knight 
593. Bachelor. All theſe muſt have their Honours by Creation, except 
Baronets, who may be by Deſcent. One who was a Baronet by 
Deſcent, Levied a Fine of his 'Honour/ts Another, who enjoy d it, 
and took Place in Seniotity from the Date of the. Patent, as if it 
had been Grauted to His Anceſtors. 32 Car. 2. [The Title Baronot 
is uſed in old Acts of Parliament, 16 Nic. a. chap: C. Baronets, as 
ſuch, are not Knights.] A Knight Bachelor is termed in Law 
" 4 Inſt. 5, Miles, for N Eques Auratus is not uſed; o therefore in Writs and 
2 Io 594 Inflidtments he ought to be ſo named. (See the 2 Znff. 593, Gt. 
ip r. 1. P. e od ee hh eee ww ee 
y Inſt. 667. 2. P Hſquire ( Armiger) is a Name that is frequently uſed in divers 
7 Rep: 15, Ads/of Farlianiant to denote an Eſtate and Degree. All Dukes, 
MNarquiſſds, Earls; Viſrounts, and Barolls of othes Nations, or which 
are not Rards. of Parliament, ate ta be named eurer. If Knights, 
they ate td be termed M ſilitet. The Sons of all' the:Peers and Lords 
of Parliament are in La Eſquires in the Life af theit Fathers. And 

4 2 Inſt. 396, the V eldeſt Son of a Knight is an Eſqui fe. 
Gy A Foreign King, beingeiq and, muſt ſue and be ſued hy the 

Name of Ri ĩꝛ· ,- 13 


Nac Nene bad HON 
* Inſt. 595, 3. © A Geattehtan is\be'thqtibeareth: a: Coat of Arms, There is 
en but a ſmall Difference betwixt an Eſquire and a Gentleman. There 
may be Gentlemon by Gffce.and:Reparation: And if one is fo ſapu- 
ted, he may be call'd fo in legal P . But it he is named Ido· 

man, he Canngt abate the Wtit, as a real Gentleman mayulz IT a 

Gent lewoman lis named Snimſter inſtead of Genoroſa in any Original 

Writ, Appeal; or indictment, ſhe. may Abate and quaſh In 

other Caſes, Widow, or GogleWomany are good Additions;? 1 9 
sd 4 | 4E 7x] | e 
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He thet hath taken a Degree in our Univerſities, may ai named 
by that Degree. And if he hath taken Holy Orders, he may have 
the Addition of Clerk. 

4. © Neoman in legal Underſtanding is chiefly a Freeholder that « 2 Inſt, 668. 
may ſpend Forty Shillings per Aunum. This Degree is apply d only 
to Men, not to Women: But it comprehends all under the Degree of : 
Gentlemen, as Citizens, t Burgeſſes, (i. e. Men of Trade) Day-La- * x Inf. 80 4. 
bourers, Beggars. ¶ Teoman is generally reckoned a diſtinct Addition 
from Labourer, and of higher Degree]. u Citizen and Burgeſs are » 2 oft. 668, 
no ſufficient Additions in Writs, &c. becauſe they are too general. 
[See of Mriti, Book 4. chap. 4. and the Statute of '4dditions, 1 H. 5. 
chap. 5. and the. Expoſition on the Statute, 2 Iuſt. 665, Oc} 

The Addition of Eſquire, Gentleman, Yeoman, Gr. is no Part 
of the Name, n Additions at Pleaſure. 


CHAP. i 


Of Thoſe that are amongſt the Nobilit ail Commonal 
/ * in Ea dare aun 7 


W EN the Courts of Juſtice are open to difttbuts Juſtice to Of the Min- 


al, it is ſaid to be a Time of Peace. But when by Iny 1 n 


Nun 
Z TBE 


ſion, Rebellion, Oc. the peaceable Courfe of Juſtice is ſtopt, Wel i a. & 

is ſaid to be a Time of Babi This ſhall not be tried by a Jury, - 

by the Records and Jy ages, whether, pltice at ſuch a ime, had he 

equal Courſe of Procee or nos or, Time of War doth. not ED 

give Privilege to them that are in the War, buf to all others wi 

the Kingdom. [See Book 2. cha © 2. of Uſurpition.] Oo 
The Milit State includ _ aq Lad and 8. Sea. But 
it muſt be obſerved, chat in Time df War particular Otde date 


wa made for the rd er and D inc 18 Sg 
for the REES: nlation bel the A GA Navy; , e n 


Huſuſt up n all E | ies, 4 Man 
rpetual Lid on chat an and iN EXP NADL oy Raging 1 


"Bar * ed Hi rs in I 1 Tip wi SED in y 3 Inft. 52. 


it is der. ä 'chap...3 mp To 
2 f 


a ve of la - bu meh 2 
— . alin Dine of \ e th flu e | 1 by 170 ti * 
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+ a Cabral 2 55 whe his Stirs 
5 77 rebe 4 
. — he fha forfeit al lp | wh 15 art, and 15 
Went. 2 it 15. mae” ſony 952 5 e 0 a fr ur Be- * 6 Rep. 27. 
"N90 : . 3 Cro. 71. 
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A Is n maxim? conſervanda ſunt jura deli. 2 Inſt. 58. N 324 
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SEW 1 Inſtitute of the Book L 


ing a 0 Cuptaia) : retained in Mages, or taking any Preſt to ſerve the 
King upon the Sea," or upon the Land beyond-ſen,. to depart from 


his Captain without Licence. | See the 11 H.. chap. 18.) _ 3 
Bythe 2 & 3 Ed. 6. ch. 2. It is Felony without Benefit of Cler- 2 
gy for a Soldier retained, to depart without. Licence of his Com- .Þ 


5 ian, 27. * By 2 But this Part of the Act doth! extend only to a Soldier 

3 Ion. 6 at departeth after he hath ſerved the King in his Wars. _ of 
Felony, Book 3. chap. 1.] + 

The. Officer that receives more re Wages for. Soldiers than he os bt, 

and, doth. not every Month (by a Note in Writing) acquaint the Trea- 

ſurer of the Army with every Soldier's Entry, Death, or Departure, 

ſhall forfeit fine Pounds to the King, ſuffer one Month's Impriſon- 

ment, and loſe. his Place. [See more in this Act concerning Com- 

miſſioners and Captains, Licences of Soldiers to depart, and concern- 

ing the Puniſhment of a Soldier that makes away his Horſe or Arms.] 

By the 4 & 5 Ph. & M. cha GP. 3. If any Perſon being command- 

ed to —. doth abſent himſelf (having no lawful Excuſe) he ſhall 

ſuffer ten Days Impriſonment, 2 he will agree to pay forty 

Poumds for a Fine. Aud if any Perſon authorized to levy or muſter 

Soldiers ſhall take any. Reward to diſcharge or ſpare any from the 

ſaid Service, he hall. forfeit/ ten Times as much as he full ſo take, 2 

&c. And a Captain or other r\which'doth not pay the Soldier his 3 

Wages, &c. ſhall forfeit ten Times as much as he ſhall take, &c. and : 

to the Soldier three Times as much as he ſhould have paid to him. 

ert committed during the Time of Service Hall be beard and 

| don d by the chief i rail | 


= eee * 3% ©/ 7 . 
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Abe 31 Els. chap. 45 The e for Mabel the 
King $ Armour, Ordinance, . Vietuals, (provided for Soldiers) to the 
Value of twenty Sbillings. ], [See alſo . 9 & 18 3. "ew 41: 
1 Ceo. e EL. 5 "Ig 


"By: Ye 4 iz chop. 1 85 10 Part 3's the. CO OE of the 
55 4 5 in « Sf 7251 to. charge every Pariſh {neared 
Relief 0 a diers and Mari er,. 

WH oldier or Mariner th 175 begs, or counterfeits 4 Gif cate a 
his hf Commander, ſhall ſuffer hen 4a common — * 


Pape 234 Un: 204 gi 
"ONE e, os . to  ſereey 9 


768 Tinces, not hadi 


4 2.4 
Took aft 2 wen FT — 4 4 to 
75 4. 225 he muſt be bound with ſor ts is fo | 


be reco Tp to the e Pope, ut to am Conſpiracy againſt i 
King; 1 el les 77 Flory: 5 RET 4 _ Pit poſt. Fo " lle 


40. I. C 
Fprihqient « Yplgicrs of the Foe Rel, x Hy I 
10g, 0 Nn * > 
the 13 Car. 2. ch; * 13 & 1 Car. 2.x «3k = 2 
1 Geo. 1. chap. 14. 8 the 0 r for Wees the 
n in the ſeveral Counties of this Kingdom. 
the 13 Car. 2. chap. 9. 3 Geo. 1. chap. 13. 6 Geo. 1. chap. 19. 
£0. 2. 8 9, 14. For the Orders for the better Government of 
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By the 29 Cat. 2. chap. 3. Soldiers in actual Militaty Service, and 
Mariners at Sea, may 40,005 of their Perſonal Eftates, as before the 
making of that At, with Reſpett to their Nuncupative Milly and Re- 
ovcations of Wills in Writing. [See the 22 & 23 Car. 2. chap. 23.] 
By the 31 Car. 2. chap. I. No Soldier ſhall be quarter d upon any 
Peron or Inhabirant withont his Confent. And every ſuch Inhabitant 
may * to 2 amy Soldier, notwir ſiſtauding any Order what- 
ſoever. [See the Petition of Right, 3 C2r. 1. chaps. 17. 


See the 5 &ͤ 6 V. & M. chap. 25. 1 & 12 N. z. chap. 7. 10 Ann. 
chap. 10. and 4 Georg. 1. chap. 1 1. 6 Georg. 1. 2 19. For Trial of 
Crimes and Mifdemeanors at Sea. See Book 4. chap. 1. Of the Ad- 
miralty Court, in fine; and Of the Court by Commiſſion according to 
the 28 H. 8. chap. 15. \ T0 8 52199 A 

By the 7G 8 W.3. chap. 21. All Regiſtred Seamen are exempted 
from ferving npon Furies, or in the Militia, or in any Pariſh Of 
fice, unleſs They declare Themſelves willing to ſerve.” ¶ See further 
for the Increaſe and Encouragement of Scamen in this Statute. ] 


[See the 8 & 9 IV. z. chap. 23 . 2 Ann. chap.6, 4 & 5 Ann. ch. 9. 
Concerning Anprentices to Seamen. See, the 9 & 10 V. 3. chap. 41. 


465 Ant. c wh 16, 1 Geo, 1. chap, 25. 1 Geo. 2. chap. 9, 14. Con- 


cetning Seamen's Wages, Gr. And Diſturbances by Seamen on Pay- 
days, Gc.] ot d be EH 


By the 10 & 11 W. z. chap. 11. Officers and Soldiers who ſerved 


King William, znay exerciſe Trades. [See 12 fun chap. 13) 
By the 1 Ann. chap. g. Captains and Mariners belongine to Ships, 


leſtroying the ſume to the Prejudice of the Owners or Merchants, 


ball ſuffer Death as Felons. See 12 Ann. Seſſ. 2. chip. 18. 5 Geo. 14 
_—_ 22, and Felony, Book 3. _—_— 2d 2not:5'1to viel 
y the 12 Ann. chap. 3. Soldiers, Mariners or Sea-farins Men 
eandering abroad and begging, ſhall be deem'd Rogue aud Beggars 
_ liceiifed by! ſome Tena or Writing under the Hand ay 
Seal of ſome Faſtice of Peace, ſetting forth the Tine and Place of 


His or their A and the Plate to which they are to paſs, and 
724 


limiting the Time for ſuch their Paſſage. 


Tice. ] 


See: Georg. 1. chap. 47. The Puniſhment of ſuch as endeavour 
to perſwade Soldiers to deſert, | ogg | 


20. | For the better Regulating 
from over, Deal, and the Iſle of 


- 


away... hs | + | 
I hinted Leide that there were Temporary Acts made from Time 


to Time to enable the King to hold Court: 
Peace. as well as War. - Accordingly with ot 
he Army. trials; | | 
5 By the 5 Geo. 2. chap. 3. Care is taken For Puniſlis Mutin 
and Deſertion, and for the better Payment of the 1 7 
_ Dyarters; an hereby the Ring 
tall a Court Martial, te. 4 


Martial in Time of 
her Matters zelating to 


alfo by that 


(ee 2 Geo. 2. chap. 36. for regulating Samen in Merchants Ser- 


1s enabled to gram Commiſſions, &c. 
Aft buying 22 


Arm,, 


. Sce 3 Geb. 1. ch. 13. [7 Ceo. 1. ch. 21. 10 Geo. i. ch. 17. 5 Geo. 2. 
J Pilots for Conduting Sis, 
hanet up the Rivers of Thames 


e of the Book 


Arms, Cloaths, Furniture, &c. belonging to the King, deſtroying any 
Game, Poultry, Fiſh, or any Game of the King is Ra 
And Proviſion is made by the ſaid Act againſt Soldiers of the Pa- 
piſh Religion. Cuncerniug the Quarters of | Soldiers in publick 
Houſes and in private Houſes with the Owners Conſent, Payment 
for their Ouarters, Carriages of the Forces upon their March, Pro- 
tection from Arreſt of the Perſon of a Soldier in Civil Cauſes, &c. 
and the Authority and Duty of the Fuſtices of the Peace, Conſta- 
bles, &c. is thereby declared. | | | | 

But this Act does #0t-exempt Officers or Soldiers from the ordinary 
Proceſs of the Law, nor extend to the Militia. This Act ends the 
Twenty- fifth of March, 1734. [See Of Felony, Book 3. chap. 3. 


d 2 luſt. 597, b No One above the Age of 60 ought to be preſſed for a Soldier. 


Of a Maſter 


2 ROT TRE , 3 1 


i ©... * - 1 8 — 2 & * . 1 - 5 
7 ' , 1 1 Mx " * * * CY "SET T 
* , . 0 0 e 4 N 9 *® - * : . 3 . 


of $1 5 :, 4 4 1 k 

1 P a * 

C H A N VI. 
3 « © = 4 -”. # 


Of à Perſon as Maſter of a Family, Husband o/ Wife, 
Parent or Child, Anceſtor or Heir, Landlord or Te- 
nant, Guardian or Minor. FO val 


90 


* 


He a general Diviſion of Perſons in Reſpect of theit 
dil Capacities, as the King and: Subjett; and of Subjects, as 
they are either of the Clergy or Laith), \Nobility or Cmomalty, or 
of the Military State; I proceed to give an Account more particu- 
larly of Perſons that are in Civil or Relative Capacities; as a Maſter 
of 4 Family, Husband or Wife, Parent or Child, Anceftor or Heir, 
Landlord or Tenant, Guardian or Minor. And then in the next 
Chapters of this Book, I ſhall give an'Actount of ſome Pwblick Of- 

ficers,, and of Corporations, which are particular Perſons in the Eye 
+ of the Law, and fo conclude my Obſervations upon the firſt Object 
of our Laws, (viz.) The Perſons in our Commonwealth. + 
A Perſon therefore in a Ci Capacity may be further conſidered, 
I. As a Maſter of a Family; where I ſhall underſtand the Word 


of « Family. Family in a large Signification, including not only the Kindred, but 


Apprentices and Servants, under the Maſter of it, 
1. As for the Kindred. The Maſter of a Family may be conſi- 
dered as his Kindred are related to him, tho' not of the ſame Houfe : 


luft. 2g. b. Kindred are a certain Body of Perſons, of Kin to each other. © The 


Kindred is diſtinguiſh'd by Lines either Aſcending, Deſcending, or 
Collateral, with Reſpect to him. The ꝗſcending Line is from Son 
to Father, and fo directly upwards. The deſcending Line is from 
Father to Son, and ſo directly downwards. The collateral Line is 
between Brothers and Siſters, and the reſt of the Kindred upwards 
and downwards, a-croſs and amongſt themſelves. Now to know the 
Degrees of Kindred, there are four Rules; 1. 4 Perſon added is a 
Perſon in the Line of Conſanguinity maketh a. Degree. As in he 
aſcending Line, take the Son and add the Father, and it is one De- 
gree aſcending; then add the Grandfather, and it is a ſecond Degree 
c 
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Laws of England 


aſcending. 2. If there are many Perſons, take away one, and you 
have the Number of Degrees. For if there are four Perſons, it is 
the third Degree; if five, four Degrees. As in the defcending Line, 
take the Father and add the Son, and it is one Degree; then take 
the Son and add the Grandchild, and it is the ſecond Degree, (5c. 
whercin obſerve that the Father, Son and Grandchild, tho' three 
Perſons, yet make but two Degrees. 3. In every Line the Perſon 
muſt be reckoned from whom the Computation is made. For Example; 
If the Queſtion is in what Degree the Sons of two Brothers ſtand, 
we muſt begin from the Grandfather and deſcend to one Brother, 
which is one Degree; then deſcend to his Son, which is a ſecond De- 


gree; then defcend again from the Grandfather to the other 1 Y 
which is one Degree; then defcend to his Son, which is the ſecond 


Degree. Thus reckoning the Perſon from whom the Computation 
is made, it appears there are two Degrees; and that the Sons of two 
Brothers are diſtant from each other two Degrees. For in what De- 
gree either of them is diſtant from the common Stock, the Perfon 
from whom the Computation is made; they are diſtant betwixt 
themſelves in the ſame Degree. This is the Way when the Kindred 
are equally diſtant from the common Stock. But if they are not 
equally diſtant, then, 4. In hat Degree the moſt remote is diftant 
from the common”Stbck; in the ſame Degree they are diſtant . 
themſelves; and ſo the moſt remote maketh the Degree: Thus 

and the Grandehild of my Uncle are diſtant in the third Degree 
for the Grandehild of my Uncle is diſtant three Degrees from my 
Grandfather, the neareſt common Stoch. 
The Common Law agrees in its Computation with the Cin and 
Canon Law as to the right Line; and only with the Cator Law as 
tothe collateral Line. [See my New: Tn/titute f the Civil Lau 
with' Notes, &. Book 1. chap. 2 Eo tu 58 6, 
2. Apprentices and Servants may be under the Government of 


the Maffer of the Family. it 0 7 to a Surf ids ut | 
1. Apprentices (from Apprendre, to learn) ſignify thoſe that are 


bound by Indenture (with their own Conſents, or by the Agreement 
of their Friends) to ſerve Men of Trade, c. for certain Years; upon 
Condition that the Maſter ſhall in'the mean Time inſtruct them in 


— 


An nſtitute of the Book I. 


= ner. of Puniſbing and Diſcharging of Apprentices; and How long 
they muſt;ſttve. Therefore ſee at large 5 Elig. chap. 4- 
Upon this Statute 9. 35. there have been frequent Debates, as 70 
the Manner of Puniſhing and Diſcharging of Apprentices. For up- 
on that Section it is queſtion d, whether four Juſtices. in open Seſ- 
ſions have not Power of Diſcharging Apprentices upon Complaint of 
the Maſter, as well as upon Complaint of the Apprentice? tho' the 
Statute ſaith, T Default ſhall be found in the Apprentice, then the 
ſaid. Juſtices, & c. ſhall cafe ſach due Correttion and Puniſhment to 
be tninifired to him, as hy their Wiſdom and Diſcretion ſhall be 
* 1 Saund. thought net. But it is generally allow'd in Practice, that at their 
314- Diſcretions, they may correct or diſcharge him by Original Order. 
12 ae And it ſcemeth that by the 7 Fac 1. chap. 4. one Juſtice of Peace 
may ſend him to the Houſe of Correction as an dle and diſorderiy 
Perſon, if the Apprentice is in Fault, tho this cannot be done by 
the 5 Eli. 179 18 (J 0% | 32 
I There: have been alſo; many Debates upon g. 3 1. of that Statute, 
where it is made unlawful ſor any Perſon to exerciſe any Graft or 
Miſtery now wed, (viz. at the making of 5 Eliz. chap. 4.) except 
they have been brought np therein ſevew Tears as an Apprentice, 
&c. ar to ſet amy Perſon on Work in fuch Miſteries, except be ſhall 
8 11Rep.53, haoe been as, un Apprentice, as aforeſaid, &c. 8 Now at the Com- 
=. :11, mon Law any one might uſe what Trade he pleaſed : But to pre- 
vent Unskilfulnefs in Trades, the Statute of the 3 Eli. cha p. 4 
was made to reſtrain them. It is allowed that ſeven Years Service 
required in any Craft or Miſtery, does not extend to the getting 
of a Livelihobd / by meer Labour, where there is no Craft or Mi- 
b 1 ventr. ſtery. And it is ſaid, h That tho Brewers and Bakers require Skilh; 
326, 34 yet they are not within the At. And it hath been adjudged, that 
8 Rep. 129, A Perſon ſerving as an Apprentice for ſeven Years (though not 
139 bound) may ezerciſe his Trade, and ſet others to Work therein: 
In ſhort, this Clauſe is not to be favoured any further than tlie 
Words do expreily direct; and therefore the Statute extends to 
Crafts and Miſteries then uſed, at the making of the Act, andi not 
to new Arts and Miſteries ſince invented.” For the Words are Crafs, 
Miftery, or Ucra pat ion NOW ſad, &. [See 11 Rep. 54. ]! 
| It muſt be expreſsly-proved, that he that did not ſerve as an Ap- 
| prentice, did himſelf work at the Trade in a Corporation or Mar- 
| ket- Town, or ſet others to work, and make Gain by it: For the Act 
| i 1 Ventr. 5. does not extend to i Villages, or forbid any one to exerciſe a Trade 
| k $Rep.129. K privately in his Family, as to bake, brew, trim and ſhave, Oc. 
1j Reb. it, The Penalty in this Clauſe of the Act is to be recovered by Infiict- 
= | 124. ment or Information (but without Coſts) in the proper County where 
| the Offence is committed, according to the 31 Eliz. ab. 5. 21 Far. 1. 
= 11 Ventr. 8, Chap. g. But theſe Statutes do not extend to an Action of Debt; 
| | 9, 56+ for that cannbt be brought before ſuch Juſtices as are named in the 
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: Ley. 201. Act; whereby the Statutes may be eluded. Idao O . 
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| 3 Lev. 71. mn An Apprentice cannot be ſent out of unleſs the Na- 
| a of his Service docs require it. 0 eins 

As an Apprentire cannot be made without Writing, ſo he can- 
Pali. eb. 38. not be ® diſcharg d by his Maſter without Writing under bis Hand, 
pag: 4 and with the Allowance of one Juſtice, + 
„ » VOOSEEETT © 7 } 3ev 


2 If 


” 
— 


1 2 1 8 * * 


4 * 
„„en —— 2 — ow 


Ch. 6. Lau of England. IA 

If any Maſter dies, the Apprentice goes to the Executor or 4 85 ; 
niſtrator, to be maintain d, if there be Aſſets. But the Exccutor, c. 
may bind him over to another Maſter for the remaining Part of his 


tice is turned over, may have an Action of Covenant on Breaches al- e * 
ſign d. And in London, if a Maſter ſhall refuſe to make his Appren- Quere&vie 
Ar Ker v. 


tice free when the Term of his Apprenticeſhip is expired, the Cham- 5. 3 
berlain will make him free, if the Maſter cannot ſhew Cauſe to the Shower 4 


Freedom. Chap. 5. 


[Sec alſo the Caſe of Cheſinan verſus Nainby in Parliament, Auno 55: 
. nd K 4 4 . . * " . . ; | ; I Cro. 872. 
1727. that an Apprentice, wko is taken without Meney, may be 2 Cro. 596. 


bound to pay a reaſonable Sum of Money, in Caſe inſtrucr Hob. 285. 
3 Lev. 242, 
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A, Taftitute of of the Book; L 


En Sauen are the Domeſticks living (infra Mania) 
ili the Walls of the Houſe. 
+ F.N,B.168. 4 If one retains a Servant generally without expreſſing any Time, 
1 — * — er ſhall conſtrue it to be for a Tear, and according to the Sta- 
l 3 See the 5 Elis. chap. g. 
91. 
b ollowing Statute Compels Servants to ſerve puniſhes Servants 
that e their Maſters, prohibits Maſters from Putting away Ser- 
vants at Pleaſure, and Servants from Departing at Pleaſure. 


7 the 5 Eliz. chap. 4. Perſons unmarried, or under thirty 
Tears of Age, tho win: are compellable 70 "ſerve one Near at 
leaft, in the Arts of Otorhier, Taylor, Shoemaker, Baker, Brewer, 
Glover, &c. if brought np in any of the ſaid Trades for three Tears, 
&c. and upon Rehab fo any Perſon uſing the ſame, ſhall not refuſe 
to ſerve for the Wages limited by the Statute. g. 4. and 5. Others are 
compellable to ſerce in Husbandry by the Tear. g. 7. Alſo unmar- 
ried Women out of Service may be compell'd to ſerve by the Tear, 
Week, or Day, for ſuch Mages as two Fuſtices of Peace, &c. ſhall 
think fit, an Pain of Impriſonment. g. 24. 

If any Servant make any Aſſault apom his Maſter, Miſtreſs, or 
Camber of him or his Work, he ſhall be impriſom d for one Tear or 
teſt, und have farther 1 as the Fuſtice ces bn Per 1 
e think convenient.” 9. 21. 


Apprentices a and Servants may be cotrected with Moderation oy 
- their Maſters. 


. Servant alm be put away 2 5 the End of his Term Ade 
4 Quarter ] Warming, urleſs for ſome reaſonable Cauſe to be allow'd by 
a Juſtice of Peace, &c. .. 5. And none Jhall put away any ſuch Ser- 
uam at the End of his 77 without a uarter 7 Warm 5 a 
aon Cauſe ta. be allowd as aforeſaid. 9.6. eee ue 


. H th lit Chants tint to common hird Perſons, -the' the 
Pang * 5 fup J e Bene ; 097 Ab 
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f a Servant a r a Tear falls beck, Gr. the Maſter eatitigt 


2% away his Servant, or abate bis Wages. | 


4 Anmel 50 Pe 
End of the 


| S chr IE 1 Z 4. Key 
— gal depart 2 hisM, 
erm, unleſs for ſome reaſonable Cauſe 'to be alowd::ns 


d, vr l the Eu of bis 2. erm deo « a Opnarter's Wardla n 
s the Baal of Inpriomment. 55 18 og #3 ano ed! 
bn 1097-1 hv 3: Us 


f a Servatit all refuſe to-do his Porview, this, 10 A Departure i 
Lale, alabe be continne with/ his 
F. N. B. 166. It is a reafonable Cauſe of 

vatit is not allow'd' ſufficient Meat, Dtink, Ge. oe Dow "the Maſter's 

Wife beats him. To Dee NFADTTIA a Zul 2 . War 
Ik a Wotnan that is a Servant dotk marry, y Wan forve out 
her Time, and her Husband cannot take her but of her Maſtur's Ser- 


: 


vice. And if u Woman, being with Child of a Baſtard,:protures her 
ſelf to be retain'd with S200 Maſter, who knoweth nothing thereuf; or 


__ If ſhe be begoticn'with duting her Serviee;this is a ales ble 
ö ' Cauſe why the Juſtices Dould I difcharge her from her Servioc; 


for ſhe hath made "If — ſetve any longer. If 4 
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ch. 6. Tauur of England, £ 


Man retains a Servant for ten Pounds per — and he departs 
within the Year, he can have no Wages. And if Wages are to be Noy's Max. 
paid Half-yearly, and the Maſter dies after the firſt Half-year, the 90. 
crvant ſhall have Wages A for the firſt Half- ear. [See of 

Mages, infra.\ 

A Servant, when his Maſter is dead, is Jegally diſcharged. 

t If a Servant damages my Goods by his Negligence, an Action of * 5 Rep. 143 
the Caſe lieth againſt him. 


By the 33 H. 6. cha P. 1. A Remedy is provided againſt Servants 
that p3 . their Maſier's Goods after their Deaths. See the 21 
H. 8. ch. 7. and Grand Larceny, Book 3. ch. 1. u Where Servants 3 laſt. 105. 
imbezil their Maſters Goods, or ſteal from their Maſters to the Value ; 
of forty Shillings, c. 12 Aun. ch. 7. concerning Apprentices. See 
for the Settlement of Servants in Pariſhes, Tit. 698 of the Poor, 
chap. 7. poſt, And ſec more of Servants, infra.] 


Servants vt Menial, or not Domeſticks, are L,obourers, who not 
having a ſufficient Eſtate to live upon, and not employd in any Art, 
are * compellable to' ſerve. F. N. B. 168. 

The above-mentioned Statute of the 5 Eliz. chap. 4. ſhews, with 
reſpet to Laboarers, 

Who ſhall be com edge to ſerve, ſettles Mager of Servants and 
1 puniſhes Labourers that aſſault their Maſters, puniſhes 

a Departure from their Work without Cauſe. For All Perſons 
meet for Labour ſhall be compelled to ſerve by the Day, in the time 
of Hay or Corn Harveſt, $. 22. 

Concerning the Wages of Seryants, Labourers, Artificers, Huſ- 


bandmen, or rp eaneey, of ee The aforeſaid Statute 
enacts, That A ö 


T heir Wages ſhall be alle Navy aſs every Buſter 8:ffons; de _— 


H. 15, 16. See the 1 Face I, chap. 6. By which Statute, The che- 

riff, Ge. ſhall cauſe the ſaid-Rates to 4 proclaimed.] None ſball 
give greater Mager than thoſe rated tis aforeſaid, in pain of five "© 
Porrds., and tes Days Imprifonnemt. . 18, 19. And every Retainer, Fn. 

or Payment, or Mritiug — ta the true: Meuninę the Act, 
to be obi. But a Maſter m reward a Servant ar he Phaſes, 4% TTY 
as tbe we by aur of mf f 20. Tk w_ 
. EA Ort: Hein; 2 015 A , 
It, is ſaid, That the Statute: un. — to * Wages of” Jones(Dhy) 
Coachmen, Fobtmen, er other Servants chan in ego en „ 297 


If: any Latonrer hf nl an — bir 15 ev; ale nA 7 1 
Overſeer, he ſhall {uffer us Servants mikiteg ſit 22 Make on 
_ | Every" Artficer, of Ldbowrer, that null be 7 —— IT 
* or Repairing; or for arty other Work done by the Grear, . 
part from the ſame before the Finiſhing thereof, unleſs it be For 74 its 8 
payment of Wages; un aner dum Cunſes cuir ho¹νe Livence, in pain 
of. one Month's  Inprifecment, aud Forfeitare of No Pomnds ro che 4 * A 
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and Labourers; but they are not put in Execution as they ought, 
dl.) s to the Ability of Parents of Apprentices, Teſtimonials, Rates for 
Mager, Workers in Harveſt; &c. which makes Servants intolerably 
inſ dent. 1 | F-VDF 5 notes, | | 
: 1 Mod. 6. 2 The Teſtimonial concerns only hired Servants in Trades and 
Het], 164- Husbandry. - | Hb A „ 


: " * K 
4 . 


= 
, 
* 


By the 2 & 3 Ed. 6. ch. 15. Artificers, Mor men and Labour ers 
that conſpire together concerning their Work or Wages (as Vittuallers 
conſpiring to ſell at unreaſonable Prices) or not to medale with one 
another's Work, or finiſh what another hath begun, &c. forfeit ten 
Poiitas., [See 1 Ann. Stat. 2. chap. 18. For Labourers in the 
Woollen Manufacture] | | 
_ © See the 7 Ann. chop. 12, Concerning the Servants of Ambaſſadors, 


There are ſome common Caſes neceſſary to be known concerning 
Servants, in a more particular Manner; which may be applied partly 
to Apprentices, as alſo to Stewards and Bailifs. Therefore, 
Let us ſee what the Maſter may do 4eainft others with reſpect to 
his Servant, and how a Servant may charge his Maſter by his Act. 
| 1. The Maſter may maintain the Cauſe of his Servant againſt an- 
: 9 Rep. 11g. Other. He may have an Action of Treſpaſs for the Battery of his 
10 Rep. 130. Servant; but then it muſt be alſedg's, That. by Reaſon of ſuch Bat- 

tery he „ Olay: For otherwiſe the Servant mult bring the 
Action. A Maſtcr may alſo juſtify an Aſſault and Battery in Defence 
of his Servant; for otherwiſe he might loſe; his Service; as, a Ser- 
vant may juſtify an Aſſault and Battery. in Defence of his Maſter, | 
„IF A Servant rides upon his, Maſter's Horſe, to do an Errand, and 
he Horſe is attacn'd u pon a Plaint of Debt againſt the Servant, and 


> Dod. and forfeited for Non- appearance of the Servant, b the Matter ſhall have* 


Teer an Action of Treſpaſs againſt the Officer that attach d him. 
If my Servant is travelling upon my Horſe, about my Buſineſs; and 
comes to a Common Inn, and deliveteth the Horſe t the Hoſte len, 

© Rep. 32, and it is ſtolen the e Maſter ſnall have an Action againſt the Inn- 

33 keeper; not if he is put to Grafs by the Servant's Order, or ſtolen in 

Any other laee out of the Inn- % N hh nn Y 

© Latch 123. 0 4. E a Servant is robbed on the High y, of the Maſter's Money, 

- abr. the Maſter being abſent; the Maſter, or the Servant mi 

1 Cro 142. Action againſt the Hundred; and the Maſter may be a Witneſs to 

3 rac 37 prove the Delivery of the Money to the Servant before the Robbery, 

5% though he brings the Action in his:o⁹⁰ ͤ Name. {Ste of Robbery, 

* _—_ 45 1 | | , | 
Roll. Uf my Servant is cozened of my Money, I may Have an Action 
2 Cre 223. Of the. Caſe againſt the Perſon — bin, 1. vat 

a a Servant that keepeththe Maſter s Shop, or uſeth to ſell. for 


f ner him, give away the Maſters Goods, the Maſter: may have the- 


Kirch. 371 Action againſt the Receiver.. why gd ann rh nn tn 
| I] be Maſter alſo may have an Action againſt one that entices a- 
F. N. B. Way his Servant, or 8 hires him, knoyting him to be his Servant. 


167, 168. Theſe Actions the Maſter may have Againſt otherb in reſpect af 


er 6 his Servant. be 
2. n the other ee ma be ahasged for the Act of 
the Servant, (le by his ce 
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may bring the 


or Wrong, Contrndt or Negligence. 


certain Things, tho lie doth not c 
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Ch. 6. Laus of England. 1 
1. As to Offences and Mrongs, Þ An Innkoeper ſhall be charged $ Rep. 32, 
to anſwer Damages for Theft committed by his Servant, or any * 
other, upon one that lodgeth in his Inn as his Gueſt, though the 
Innkeeper is not particularly truſted with them; not if the Gueſt 
is robbed by his own Servant, or Companion; for here the Inn- 
keeper was in no fault. If a Man is robbed in a private Family, or 
Tavern, by one of the Servants, or by any other, the Maſter is not 
chargeable: Neither is the Maſter chargeable, if his Servant ſteals 
the Goods of one of the ſame Town that lieth in the Inn, who was 
not a Traveller. Ne "ys p BE. 
Action of the Caſe lies againſt the Maſter for Damage i done by i Dr. & stud. 
his Dog; [eſpecially if he was ſet on by his Servant, ; 8 
a In K T reſpaſs, or Felony, the Matter ſhall be charged Crimi- Noy's Max, 
nally, for his Servant's Act, if the Servant did it by his Maſter's Com- 92.93 , 


a 4 Rep. 18. : 
and. a , 1 Dr. & Stud. 
1 If a Vintners Servant ſells Corrupt. Wine, to the Nong and In- Dial. a. cb. 44. 


jury of another, an Action of the Caſe lies only againſt the Maſter; ! Roll. Abr. 
tho the Maſter did not command the Servant to ſell to that parti- ?” 
cular Perſon. For he acts but as a Servant. lags 

m If a Maſter commands his Servant to Diſtrain, and he rides = Kitch.314 
upon the Diſtreſs, Oc. the Servant only ſhall anſwer for ſuch Abuſe 
of the: Diſtreſs. 24 7 | Wa LG 
2. As to Gontratts; if a Maſter n Agrees to an Act done by his- Noy'sMat. 
Servant, it ſnall be ſaid to be the Maſter's Act; as in borrowing or 93 9# 
receiving of Money, Gc. Whatſocver comes within the Compaſs 
of a Servant's Buſaneſs, the Maſter ſhall be chargeable therewith, 
as of his Command, and ſhall likewiſe have Advantage of theſame - - 
Againſt others. But if a Seryant borrows Money in his Maſter's » Dr. & Stud; 
Name, or takes it up of a Creditor of his Maſter's without Order, Dial. a. ch. 40 
that does not bind the Maſter. TD MST 4 1 


* 


p If my Servant ſells my Horſe or other Goods in a Fair or v 1 Roll. 
Market with ſeveral Faults, which I knew of, the Buyer can' have Abe. 3 
no Action againſt me the Maſter, unleſs I bid my Servant ſell to 128 
that certain Perſn. Al n — #1 
If a Seryant makes a Contract in his Maſter's Name, the Con- Dr. & stud: 
tract ſhall not bind his Maſter, unleſs it were by his Maſter's Com- Piol-2.ch-424 
mand or Aſſent. But if one hath a known Bailiff who uſed to ſell Kitebh. 37 * 
the Beaſts of his Maſter at the Market, and he ſells ſeveral Oxen, 


Oe. this is a good Sale, 'tho'\the Bailiff had no ſpecial Warrant to 


— — 
7 


* 


ſell them. 


If my Servant lets a Leaſe of my Land for Years; reſerving Rent 1 Roll. 
to me, and warrants it free from Incumbrances when it is ineumbred, Kicf 2 
the Action lieth againſt the Servant; not againſt the Maſter; for it 
was the Warganty af the Servant, who exceeded his Po-Wert. 
fa Man feuds us Servant to & Pair or Market to buy for him t Dr. & stud. 
d him to buꝝ of a certain 10 . 
Perſon, yet the Maſter ſhall be bound by the $ervant's Contract, if he 554 


buys of any one; hut if the Sętvant in that Caſe buys them in his on Nite. 511, 


; - 4. Name, 


_ 
8 
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fer alium, facit fer ſe. I Inſt. 258. a. 4 Inſt, x09. 10 Rep. 33. 
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Name, not ſpeaking of his Maſter, the Maſter ſhall not be charged; 
unleſs the Things bought came to his Uſe, and he have Notice that 
they do ſo. If a Maſter always gives his Servant Money, he ſhall 
not anſwer for what the Servant buys on Truſt. But if he ſends 
ſometimes on 'I'ruſt, he muſt anſwer to his uſual Tradeſmen for 
what is ſo taken up upon 'Fruſt by him. = | 
If a Man maketh another his general Receiver, and he receiveth 
Money of a Creditor of his Maſter's, and giveth an Acquittance, and 
doth'not pay his Maſter the Money; yet that Payment diſchargeth 
the Creditor, and the Act of the Servant ſhall bind the Maſter : 
But if the Creditor of the Maſter hath taken an Acquittance of the 
Servant without paying the Money, that Acquittance will be no 
Bar to the Maſter, unleſs he made him. Receiver by Writing, and 
gave him Authority to make Acquittances, and the Servant ſhews 


that Authority. 


If a Creditor delivers to a Receiver a Horſe, (5c. in Recompence 
of a Debt; that Delivery diſchargeth not the Creditor, unleſs it is 


delivered over to the Maſter, and he agrees to it. For the Receiver 


hath no Power to make ſuch Exchange. But his Maſter might 
have given him a ſpecial Authority. 1 


e1Inſt.258.a, */It is regularly true, That when a Man does leſs than he is com- 


8 Rep. 85. 


" Noy'sMax. 
94. 


* Dr & Stud. 


manded or authorized, there the Act is void; becauſe the Command 
or Authority was not purſued. But where one doth that which he 
is authorized to do; and more, it is good for that which was war- 
ranted, and void for the reſt. 0) Ot ö 
3. Maſters may often ſuffer for the Negligence of their Servants. 
As u Maſter ſhall be charged if his Servant, or any of his Family, 
caſt any Thing into the Highway, to the Nuſance of the King's 
Subjects. * If Goods are delivered to the Servant of a Carrier, and 


Dial.2.ch.42- the Goods are loſt, an Action lies againſt the Maſter, 


P » „ 
f% x © 
FT © a I 
= 


If a Smith's Servant pricks a Horſe while he is ſhoeing him, the 
M./aſter ſhall anſwer for the Damage. T 


If a Servant by keeping Fire negligently, burns his Maſter's 
Houſe and his Neighbour's, here an Action lies againſt the Maſter. 
But if the Servant bears Fire negligently in the Street, and thereby 
the Houſe of another is burnt, there lieth no Action againſt the 
Maſter. But B SH 800121 HQ, ROLE 40 nem 


'By 6 Ann. chap. 31. No Action ſhall be maintained again 0 
in whoſe Houſe or Chamber any Fire ſhall accidentally begin fd 


vided that nothing there ſhall make void any Agreement between 
| 15711 115m 8 51 


ö Landlord and Tenant. 40 $55 £15: 
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. And if any Servant, thro” Negligence, f all | cauſe | any Houſe or 
Out houſe to be fired; ſuch Servant being Conuvitt by Oath before 
tero Juſtices of the Peace, ſhall forfeit' a Hundred Pound, to the 
Churchwardens of the Parifhy to be (diſtributed | among ft the | Suf- 


| ferers;' or upon Nom papment, ſuoh Servant ſhall be\'crommitted to 
ſome Work-houſe fur (eighteen: Months, to be kept to hard Labour. 


[See the 10 Ann. chap. 14. 
2 
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Ch. 6. Laws of England. 57 
- I If a Servant, Bailiff of a Manor, a Receiver, or a Factor, or 1 lr 89.4 
the like Accountant, is robbed without his Default or Negligence, 
be muſt be allowed on his Account by his Maſter ſo much as he 
Joſt. But otherwiſe it is of a Carrier; for he hath his Hire, and 
undertaketh thereby the ſafe Cuſtody of the Goods. [See the 
9: Ann. chap: 10. Concerning the Poſt-Office, and Dott. & Stud. 
Dial. 2. ond. 42. per tot.] | 
The: Diſcharge or Turning out of a Receiver, Factor, Attor- * : Int. 53. b. 
ney, (5c. in their Abſence, is not ſufficient in Law, till they have 
Y Notice of it. | ; 7% 
A II. A Perſon may be Baron or Feme, (i. e.) Husband or Wife. Of Hurband 
2 Husband and Wife are made ſo by Marriage; and therefore it may i: 
be proper to ſet forth, 1. Where Marriages may be Contratted ; 
2. The Efetts of Marriage, with relation to Husband and Wife; 
3. How Marriages may be difſolved ; 4. What Rights do accrue to 
Husband or Wife after the Diſſolution, . + | 
1. Where Marriages may be contratted, Eſpouſals go before them. 
Eſpouſals are a Contract or mutual Promiſe to marry each other 
hereafter. Marriage or Matrimony is an Eſpouſal de præſenti, and 
a Conjunction of Man and Woman in a conſtant Society of living 
together. Mutual Conſent makes the Marriage before Conſum- 6 Rep. 55. 
mation. And it being a Conjunction of one Man and one Woman, * 1» 3. a. 
Polygamy is thereby excluded; as alſo Concubinage, becauſe it con- 
ſiſts in a conſtant Society of living together without the Liberty of 
parting at Pleaſure. [See 1 Fac. 1. chap. 11] b Bigam differs * = Inft. 27 
from: Polygamy ; for a Bigamiſt is he that hath two or more Wives 3 1=f 5%: . 
ſucceſſively, or one after another. [But ſee the 18 Ed. 3. Stat. 3. 
chaps. 1 Ed. 6. chap. 12. 
Where a Marriage is to be contracted, Reſpect ought to be had 
to the Ae of the Parties, and the Degrees of Conſanguinity and 
Affinity betwixt tem. | | E308 
As to e Age: of Conſent, the Woman may marry at twelve Years « i 15fl. 35. #; 
or after, and the Man at fourteen or after. And if they are mar- b. 79-« 
ried before, there needeth not a new Marriage if they agree at thoſe ; 1ng. 182, 
Ages; for at firſt they were Husband and Wife in Law. But if they 4344 _ 
ate married before thoſe Ages, they cannot diſagree till they come n 
to thoſe Ages; and then at that Time, and not before, they may 7 Rep. 43. 
diſagree and marry again to others without any Divorce: But if they 
once give Conſent at thoſe Ages, they cannot diſagree afterwards. 
If a Man at the Age of Fourteen marries a Woman at the Age of 
Ten; he may as well diſagree at the Age of Twelve as the Woman, 
tho'he was at the Age of Conſent. Becauſe in Contracts of Mar- 
riage, either both muſt be bound, or equal Election of Diſagree- 
ment be given to both. And ſo on the contrary, if the Woman is 
of the Age of Conſent, and the Man under that Age, | 
If an 4 Ideot from his Nativity takes a Wife, they are Baron and * i Sid: 1147 
Feme in Law, and their Iſſue legitimate. For he is allow'd to be ogg ws 
capable of Conſenting to Marriage. | 


* 


- wt 


, I The 
— 
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A Conſenſus, non concubitus, facit matrimonium. t Ink. 33. 4. 6 Rep: 25; 
< Maturiora ſunt vota mulierum quam fpuerorum: 6 Rep. 51; 


A 
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The Conſent of Parents is not neceflary to make the Marriage 
effectul. f | S110, A'whtcsg9 
See the 3 H. 7. chap.2. and the 39 Elis. chap. 9. For the Penal- 
ty for carrying away a Woman againſt her Will, Go. and Zook'3. 
chap. 1. Of Felonies againſt the Body. And ſee the 4 & 5 Ph. & 
M. chap. 8. Concerning the taking away Maidens or Women-Chit- 
dren unmarried within the Age of ſixteen Vears, 5c; and Of Offences 
againſt the publick Peace, ' Book 3. chap: 3. rb ort 


By the 29 Car. 2. chap. 3. No Action ſhall be brought upon any 
Agreement or Conſideration of Marriage, unleſi the Agreement or 
charged, &c. 511 | for mol 299 108 1:19, ed 


© 11nſt. 24. a· As to the Degrees, © all Perſons may lawfully marry, that are 
235-& not prohibited by the Leoitical Degrees, or otherwiſe by God's 
2 Inſt. 684. | 3 at 3 

| Law ; For, een BT, 


By the 32 H. 8. chap. 38. Nothing (God s Law excepted) ſhall 
trouble or impeach any Marriage without the Levitieal Degrees. 


[See Levit. 18. and the 28 H. 8. chap.7. Where the Degrees prohi- 


bited are mentioned. ] 


Therefore the Son of a Father by another Wife, and the Daughter 

of a Mother by another Husband, and ſo e coxverſo, may marry ; 
' Vaugh.206- as alſo Couſin Germans by the ſaid Statute. f So one may marry 
2 Ventr. the Wife of his Great Uncle upon the ſame Reaſon; "(14 
3 Lev. 364 6 Note, That tho the Marriage of the Nephew with his Pather's 
5 2 Inſt. 668, Siſter, and the Mother's Siſter, is forbid in the 18th and 2oth Chap- 
683. ters of Leviticus, and the Marriage of the Uncle with the Niece is 


RE. a1 prohibited in expreſs Words; yet the ſame is implicitly prohibit- 


2 Lev. 234. ed, becauſe it comes within the ſame Reaſon, tho' it has been pre- 


tended, that it does not come within the ſame Reaſon; becauſe 
where the Uncle marries the Niece, both keep the ſame Degree and 
Order according to Nature, which they had before ; which the Aunt 
does not in reſpect of her Nephew, lofing her Superiority by the 
Marriage, by being brought into Subjection to her Husband. So if 
ou muſt not marry your Brother's Wife, you muſt not marry your 
ife's Siſter, ©, 16. And thus you muſt conclude in like Caſes, 
where an expreſs Prohibition is on one Side only. But none of theſe 
Marriages are void in themſelves, but voidable by Sentence in the 
b 1 Roll. Spiritual Court. h For if a Man takes his Siſter to Wife, they are 
340, 357 Baron and Feme till a Divorce, and till then the Iſſue are not Ba- 
ſtards. It is ſaid, that no Marriage ſhall be impeach'd without the 

"1 Ioft.235.. Levitical Degrees, i except where God's Law doth prohibit. There- 
5 pe fore where there is a perpetual Impotency, Fear, or Impriſonment, 
oy where there can be no Conſent, or the Perſon is ander Age of Con- 
ſent, or precontratted, or where a Woman hath a Husband living, 

or a Man a Wife living, Gc. in ſuch Caſes the Marriages alſo are 

to be declared void as prohibited by God's Law. In Leoiticas it is 

ſhewn what Marriages are unlawful as to Conſangauiniry, (or Kin- 

dred by Blood) and 4finity (or Kindred by Marriage) only. Other 

r 1 d | Ec Parts 
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Parts of Scripture are to be alledged againſt Marriages upon other 
Accounts. 5 | 

The k Loyalty (or Lawfulnoſs) of Marriage is always to be tried 1118. i 34.a; 
by the Biſhop's Certificate, upon an Iflue, Accoupled in lawful Ma- 2 l. 97, 
trimony or not; as in a Writ of Dower, Appeal, Baſtardy, Gc. But 1 8 
this is ſeldom put in Practice. ! But whether a Woman is a Feme 11 1:6 ; 15,5; 
Covert, or whether ſhe is the Wife of J. or B. is triable by a Jury 1 $-Ik. 119, 
upon ſuch an Iſſue, Therefore a Marriage de fatto, or in Reputa- 

tion, (as amongſt the Quakers, Gc.) is allowed to be ſufficient to 

give Title to a Perſonal Eſtate ; becauſe the Lawfulneſs of the 
Marriage is not in Iſſue, or the Point to be tried. For the Iſſue is 

whether a Marriage was contracted betwixt the Parties or not, or 

whether the Parties lived in a married Eſtate, where the Legality 

of it does not come in Queſtion. As to the Lawfulneſs, the Biſhop's 

Opinion, after he hath heard the Cauſe, muſt determine it. [ See of 


Baſtards, infra. 2 


By the 7 and 8 W. 3. chap. 35. Va Parſon, &c. marries, or 
knowingly ſuffers any other Miniſter to marry any Perſons in any 
Church or Chapel to ſuch Parſon, &c. belonging, without Publica- 
tion of the Bann, of Matrimegty, or without Licence, he forfeits 
One hundred Pounds; and the Man ſo married Ten Pounds; and 
the Sexton, or Rariſh-Clerk,: ajding and alſiſting Five Pounas. The 
ſaid reſpective Forfeitures .to.be-recover d by Action of Debt, &c. 
one Moiety thereof to the King, and the other to him that will ſue 
for the ſame. See 10 Ann. chap. 19:]. E 34d 


But if the Marriage is once ſolemniz d by one in Orders, it is 
good; notwithſtanding theſe outward Irregularities. "IM 

2. The Hfectf and Conſequences of, Marriage, with Relation to 
Husband and Wife, are 1. That the Hrs bard and Mie are accounted . 
to be but ® oe Perſozz in Law. Therefore a Man cannot n grant Lit. 168, 
Lands, c. to his Wife, during the Coverture, nor any Eſtate or In- 40g | 
tereſt to her, nor enter into Covenant with her. But he may by his 123.4. 1876 
Decd covenant with others for her Uſe, G c. and he may give to her 1 Int 1a. 
by o Deviſe or Will; becauſe the Deviſe or Will doth not take Ef. „ 11 4. 


fect till after the Death of the Deviſor or Teſtator. See the Me- 1 Int. 112. b. 
thod of Granting Copyhold Eſtates, Book 2. chap. 1.] Yet if a Feme a 
Covert is ſeized of Lands in Fee, ſhe cannot deviſe them to her Huſ- 

band, becauſe-at the Time of making her Will, ſhe had no Power to 
diſpoſe of them; and ſhe being under the Power of her Husband, 

the Law will intend it to be done by Coercion. [See the 34 & 35 

H. 8. chap. 5. ] They cannot be Witneſſes for or againſt each other, 

P except they may be Witneſſes againſt each other in Caſe of High » Ram. t. 
Treaſon for the. Sake of the Government, or upon the Statute. of ß 

3 H. 7, chap. 2. where the Wife may be Evidence 1 pen er IT 1 3 ro arg. 
band for forcibly ta ing her away and marrying her, £ 2. The Huſ- . e 
band. hath Power over his Wife's Perſon; She is ſo much under his Bees went 
Power, that ſhe is diſabled to * Coutratt with any Perſon without den, 
his Conſent, precedent or ſubſequent, expreſs or preſum d. For the 4 Inf. 112 4. 
our Law does not exclude; the Wife 1 2/fg the Goods of her 
Huzband, (nay. it is not Felony, if tho 1akas be 2.4 wen 
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* 1 Sid. 109, may not diſpoſe of them, nor pawn them: * If the Wife plays and 
: fy Kc. loſes her Husband's Money, the Husband may recover it. But if ſhe 
1 Ler. 4. win at Play, and gives Truſt for the Money won by her, the Huſ- 
Kitch. 369, band may recover the Debt. She cannot bind her Husband in Strict- 
Ve neſs for Neceſſaries by any Contract, unleſs a precedent or ſubſequent 
Aſſent is proved or preſum'd: But uſually her Contracts are allowed, 
if ſhe buys Goods for her ſelf, Children, or Family, as Bread, Cc. 
or for her own neceſſary Apparel. The Husband is bound to main- 
tain his Wife in Neceſlaries; and therefore if Goods come to the 
Husband's Uſe, it is Evidence to prove his Aﬀent ; but not bind- 
ing Evidence; for it may be contradicted by other Proof, as that he 
pave his Wife ready Money: Admitting then that the Husband 
ſhould be charged in Strictneſs for Neceſſaries, tho he knows nothing 
of them; yet if he forbids particular Perſons to truſt his Wife, he 
« 1 ventr. 42. ſhall not be charged by them u after ſuch Prohibition. As to a Pro- 
hibition in general not to truſt a Wife, as by putting her in the Ga- 
zette, &c. it cannot amount to a legal Notice. If the Husband al- 
lows the Wife a Stipend for Cloaths, Cc. and it is conſtantly paid, he 
x 1 Sid. 109, ſhall not be charged. * The Neceſſaries bought without the Huſ- 
MP 1. Abr. band's Conſent, muſt not only be according to the Degree of the 
250,351. Husband, but of his Eſtate too, or they muſt be Neceſſaries generally. 
1 Husband is not chargeable for Neceſſaries, as Wearing Apparel, 
1 "a Diet, Lodging, &c. according to his Eſtate and Degree upon an 
ce Elopement, (i. e.) when the Wife goes away, and lives with an Adul- 
K1rch. 370. terer. A Man ſhall not be charged by the Contract of his Wife in 


; Noz*sMax, other Caſes, Y if he hath no Notice of it, tho' the Things do come 


bye to his Uſe; for it was not his Contract. Neither ſhall a Husband be 
leon. 320. bound with the Wife's ® Receipt of his Money. But notwithſtanding 
what has been ſaid, and tho' the Woman is under the Power of her 
Husband, and tho' all Power is transferred to him by the Intermar- 
F. N. B. 80, riage, * yet if he threaten his Wife to beat, or to kill her, ſhe may 
make him find Security for the Peace. 3. The Husband hath Power 
over the Wife's Eftate, by the Marriage. It is generally true, that 
Agreements between Husband and Wife before Marriage are extin- 
1 Iiſt. 112. a. guiſhed by the Marriage. > Wherefore it is uſual for the Husband 
to covenant with others for the Uſe of his Wife, as for her Jointure, 
Sc. But then when there are no fuch Agreements or Settlements 
< 1 Inſt. 351. before Marriage, the Husband gaineth by the Marriage a © Freehold 
s. 299. in Right of his Wife, if he taketh a Woman to Wife that is ſeiſed 
in Fee. And he may make a Leaſe of 99 9 ny Years, or three 
Lives of her Eſtate, and it ſhall be good and effectual in Law a- 
gainſt the Wife, if it is made according to the Statute of the 32 H. 8. 
chap. 28. hereafter to be mentioned. [Sec of Leaſes, Book 2. chap. 3. ] 
22 Inſt. 681. 4 But ſee in the ſame Statute concerning Fines; Feoff ments, or other 
Att done by the Husbant only, of the Inheritance or Freehold of the 
Mie, &c. If the Wife is attainted of Felony, the Lord by Eſcheat 
ſhall enter and put out the Husband; otherwiſe if the Felony is com- 
ber ws mitted after Iſſue had betwixt them. © The Husband alſo gaineth 
Pi. 46 b. a Chatter Real, as a Term for Years, Ge. to diſpoſe of, if he pleaſes, 


doth not ſurvive his Wife. If he grants away only Part of the Term, 
I | "70477 
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8 Divorce is twofold; (9iz.) 1. 4 Menſd & Thor; from Bed and * 11oft- 
Board; and 2. 4 V/inculo Matrimonii; from the very Bond of Matriinv- : _ 4610 
ny. 1. A Divorce a Menſd & Thoro diſſolveth not the Marriage; for 

it is ſubſequent to the Marriage; and ſuppoſes it to be a juſt aq | 
Jawful Marriage. This Divorce d Men, & Thoro may be by Reaſon r. 
of Adultery in either of the Parties, for Feat of Death, or for Cruel- ! f Hep. 45. 
ty. But as it doth not diſſolve the Marriage, ſo it doth not de- & b. 
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— Ae. 


the Wife ſhall have the Reverſion; but if he grants the whole Term 
of his Wife upon Condition, G. and the Condition is broken, the 

Wife is barr'd; for the whole Intereſt is paſſed away. Where he may 

diſpoſe of the Wife's Term, he may forfeit it. Upon Execution for 

the Husband's Debt, the Sheriff may ſell the Term during the Life 

of the Wife. f Where the Wife is out-of Poſſeſſion during the Cover- «i tok..341.e. 
ture, or hath only a Poſſibility, or is poſſeſſed of a Chattel Real as 
Executrix, the Husband cannot have it, tho' he ſurvives her. Laſtly; 

The Husband by the Marriage hath an abſolute Gift of all 8 Chat- &Dt.& stud. 
tels perſonal in Poſſeſſion of the Wife in her own Right; whether the 1 7 lb. 
Husband ſurvives the Wife or no. But if theſe Chattels perſonal are 28 
Choſes in Afton (i. e. Things to be demanded by Action) as Debts 

by Obligation, Contract, (5c: the Husband ſhall not have them, un- 

jeſs he and his Wife recover them. Perſonal Goods, which the Wife 

has as Executrix, Oc. are not given to the Husband by Marriage; 

tho' he ſurvives his Wife. But they ſhall go to the Adminiſtrator de 

bonis non, c. For ſhould they go to the Husband, the Creditors, 

Oc. of the Deceaſed would be wronged. Thus it is concerning the 
Eftate in Fee, Chattels real and A (ra of the Wife; which the Huſ- + 
band gains by Marriage. 4. The Wife is diſabled to bring an h 4c- * i oft. 132, 
tion without her Husband for any Wrong done to her, or for Reco- 1 MG. 136. 
very of her Eſtate; except when the Husband is baniſhed by Statute ; 

[A Woman living in England as ſole, ſhall not be allowed to give 

in Evidence againſt her Creditors, that ſhe has a Husband beyond 


Sea. Salk. 116, 646. Deerly v. Ducifſ. Magarin.] When they 


join in Action, Damage mult be only given to the Husband, { 07] 
i But it ſeems by the Cuſtom of London, a Feme Covert ſhall * ; Crs. 85: 


ſue and be fued, if ſhe is a fole Merchant or Trader, and where * nz 


the Husband does not intermeddle; and if the Action is laid within 

the City, the Husband ſhall be named for Conformity; but if Judg- 

ment be given, Execution ſhall be only againſt the Wife. So the 

Wife cannot be ſued or impleaded without the Husband. And there- 

fore in Actions of the Caſe for ſcandalous Words, Treſpaſs; c. by 

the Wife, the Husband muſt be made Defendant with her, and Bxe- 
eution muſt be awarded * againſt the Husband. | If the Wife before! it Rep. 63. 
Marriage was in Debt, the Husband and Wife muſt be ſued for this | ei aus 
Debt, living the Wife. But if the Wife dies, the Husband ſhall not 1 1. 
be charged for the Debt of his Wife after her Death, if the Creditors Kirch. 37. 
of the Wife do not get Judgment during the Coverture. A Woman; = 9 Rep. 7:: 
for her own Offence, may be indicted without her Husband; and ſhe 3 Rep: 614 
viily ſhall be Party to the Judgment, and fined; and committed til! 

it is paid: If the ſteals by the Compulſion of her Husband, or with 

Him; it is not Felony in her. But this Privilege does not extend to 
Treaſon or Murder. And ſhe may ſue and be ſued ® in Court-Chri- 4 Roll Ata: 
qſtian without her Husband. — ba . 
3. Marriages may be diſſolbed by the natural Death of Husband or 3 
Wife; or by Mi doroe. A Ans 


t 5 5.4. 


1 Inſt, 31. a. 


bat 3 Cr. 46% 
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12 Inft. 435, bar the Woman of Dower, or 4 baſtardize the Iſſue afterwards, (G. 
Hs or make void any Eſtate for Life of the Husband and Wife, &c. But 
* S Dower may be loſt in the Caſe of continual Elopement. [Sce Veſtin. 
Salk. 122, 2, ch. 34.] If a Woman is divorced a Menſd & Thoro, ſhe mult ſue 
—_— by. her next Friend, andinot with her Husband. And ſhe may ſue 
the Husband in her own Name for Aimony, (or Maintenance out 
of the Husband's Eſtate, during the Separation) either in the au- 
cery or the Spiritual Court. And it will be allowd, except in the 
Caſe of Elopement or Adultery. Several Acts of Parliament have 
| allowed the innocent Party in Caſe of Adultery to marry again. 
r 11nR.235.a. 2. A Divorce 4 Vinculo Matrimonii may be by Reaſon of Impuber- 
2 Inſt. 93, ty, Pre- contract in both or one of the Parties with ſome other; ¶ See 
* 58. the 2 Ed. 6. chap. 23. 1 Eliz. ch. 1.] Impotency or Frigidity, Con- 
3 Cro. 462. ſanguinity or Affinity within the Lepitical Degrees. Here the Mar- 
riage is abſolutely diſſolved as void from the Beginning. And if the 
Divorce is by reaſon of Precontratt, or Conſanguinity, or Aſmity, 
the Children gotten betwixt the Parties are Baſtards. But if a Man 
is divorced by Reaſon of Frigidity, It ſnall not baſtardize the Iflue 
by another Wife. For he may be Habilis and Inhabiks at different 
Times. [ Qu. Mo. 225.1 496 NV. | 
A Sentence in the Spiritual Court may diſſolve a Marriage, by 
Reaſon of a Precontratt, tho the Husband de fatto is not Party to 
| the Suit or Scntence. | | x1 N FA? 
© rInft, 33.8, t If a Marriage de facto be voidable by Divorce, yet if the Huſ- 
& b. band dies before any Divorce, the Wife de facto ſhall be endowed. 
Inf. 334. u Sentence muſt be given in the Spiritual Court in the Life of 
2 55 f. C1. the Parties, and not afterwards: (For it is in Effect to baſtardize the 
5 Rep. 58. Iſſue, of which that Court hath no Cognizance;) tho a Sentence of 
7 Rep. 44 Divorce given in the Spiritual Court in the Life- time of the Parties, 
arora may be repealed after the Death of the Parties. | 
1 


74 Rep. 29. 


— 


Divorce ſhall be tried by the Biſhop's Certificate, and not by 
a jury, 1 ; ; f ier? 

4. The Marriage being diſſolved by Death of either Party, ſeveral 

Rights do accrue to the Survivor. oft ory it 7 acl 

x Lie. 35, 32. I. If a Hucband hath married a Wife * ſeiſed of Lands and Te- 

N 5þ nements in Fee- ſimple or in Fee-tail. general, or ſeiſed as Heir in 

chap. 3, Special Tail, and hath Iſſue by her born alive, he ſhall be Tenant 

= for Lie by the an of England. | See of an Eftate by Courteſy, 

5 4493 2, Chap. 1. 1125 11 10D 91: (5 903 T6 

ry Inft/55.b, Y If a Husband ſeiſed in Fee, or for Life, in Right of his Wife, 
doo ſow the Land, and his Wife dies before Severance, he ſhall hay 

the Corn. Or if he himſelf dies before his Wife, his Executors mall 

4 I 8 have it. 2. Chattel Real 51 as 7 the Term of the Wife, or a Leaſe 

Dial. 1. eh. 5. for Tears of the Wife, are a Gift in Law to him if, he; doth ſuryrye 

+ her; and ſo it is of her other Chattels Real in Poſſeſſion, as Eſtates 

buy Statute Merchant, Staple and Elegit. But if a Woman grants a 

Term to her own Uſe, and taketh Husband and dieth, the Husband 

ſurviving ſhall not have this Truſt; but the Executors or Admimiſtra- 


. + tors of the Wife. The Husband ſhall, haye all Chattels Real that 


» 4 Nep. 51. are of a ini d Nature, (partly in Poſſeſſion, and partly im Action) as 


leb. 35t- Rents in Arrcar incurred before the Marriage or after; [Sge 32 H.8. 
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Ch. 6. Laws of England. 
chap. 37.] Alſo a Preſentation of a Church being void during the 
Coverture, if he ſurvives his Wife, tho he reduces them not into P6{- 
ſeſſion in her Life-time. But of Things meerly b in Action (as of an » itnft.1 25s 
Obligation or Bond made to a Feme Covett, Qu? ]) the Husband can 381. b. 
claim them only as Adminiſtrator to his Wife, if he ſurvives her. 

2. As for the Nie; © if ſhe hath married a Man ſeized of Lands «Lit. 36. 
and Tenements in Fee-fimple, Fee-tail General, or as Heir in Special — * ** 
Tail, the Wife, after the Husband's Deceaſe, ſhall be endowed of te 
third Part. [See Of an Eftate in Dower, Book 2. chap. 1.] A Wife 
alſo after the Death of her Husband, may claim her d Paraphernalia 4 1 Roll,avs 
(e beſides, and ei Dower) or neceſſary Apparel for her Body, and 207 
Cloth given her to make a Garment, Gc. beſides her Dower or Nys 4M 
Jointure. So that the Husband cannot give them away by his Will. 168. 
But ſhe ſhall not have exceſſive Apparel beyond her Rank or Degree, Seh. 369, 
pearl Necklaces, Chains of Diamonds, Gold Watches, Oc. may be 
included under Paraphernalia, if they were uſually worn by the 
Wife, and were ſuitable to her Degree, according to the Faſhion of 
the Times, if there are Aſſets to pay Debts and Legacies, provided 
the Husband does not give Theſe away by Will. Sometimes, by Cu- 
ſtom, ſhe may have the Furniture of her Chamber. © If ſhe ſurvives « 1lnſt. 3 3 la. 
her Husband, ſhe ſhall have her Term for Years again, if the Huf- 
band hath not altered the Property, or hath not made any Diſpoſi- 
tion of it in his Life-time. And fo it is of other Chattels Real in 
Poſſeſſion. And if the Husband charges the Chattel Real of his Wife 
with a Rent, Gr. it ſhall not bind her, if ſhe ſurvives him; for her 
Right is paramount the Charge. Chattels Real of a mix'd Nature, 
as Rents, Advowſons, (5c. will come to the Wife again, if ſhe ſur- 
vives. Arrears of Rent of any kind, whether due before or after 
the Marriage, remain with the Wife; and if a Church becomes void 
during the Coverture, the Wife ſhall preſent to her Advowfon, if 
ſhe ſurvives her Husband. Chattels Real or Perſonal iz: auter 
Droit, in the Right of another, as Executrix or Adminiſtratrix, ſhe 
may retain ; f and ſo Choſes in Action, or Things recoverable by * toft 126 4. 
Action, as Debts, &c. remain to her, if they were not recovercd 351.4. & b. 
during the Marriage, If a Leaſe for Years, Statute, Obligation, 

Oc. is made to Baron and Feme, the Feme ſhall have it by Sur- 

vivorſhip, if ſhe will. But if perſonal Goods are given to Baron and 

Feme, ſhe cannot have them by Survivorſhip. [See Of Admini- 

ftration, Book 2. chap. 6. EG en LI — H 
III. A Perfon alfo may be a Parent or Child. k Patent aud 

The Law takes Notice of the Pomer of Parents over their lawful 0% 
Children, the reciprocal Intereſt in each other's Eſtate, and the Cafe 
of Baſtards. | Dy TIER _ 

1. The Parents have ſuch Power as is given to them by the Law 
of Nature, and the Divine Law: By thoſe Laws the Parents muſt 
educate, maintain, and defend them, ['Sce for Statute Law the 
4 and 5 Ph. & M. chap. 8. and of Offences againſt the publick 
Peace, Book 3. chap: 3. and ſee the 22 Gar: 2. chap. 24. and of Euar- 
dians infra. 2 | 

8 If a Man hath a Wife, and dieth, and within a very-ſhort s 1 In. 9. «. 
Time after, the Wife marrieth again, and within nine Months hath 
a Child, ſo as it may be the Child of either the one or the other, 
this Child may chuſe either of them for his Father, wk. 

| | | 2. The 


— 
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2. The Father hath Iatereſt in the Profits of the Childrens La- 
our while they are under Age, if they live with him, and are main- 
tain d by him. But the Father has no Intereſt in the Eſtate of the 
Children, either Real or Perſonal, otherwiſe than as their Guardian. 
For he muſt account to them for it, and for the Profits received, 
when they come of Age. e 
The Father alone hath a Right to the Adminiſtration of his 
Child's Goods and Chattels, if the Child dieth inteſtate and un- 
married, and hath no Children of his own. The Mother's Intereſt, 
if ſhe ſurvives the Father, in her Childrens Real, or Perſonal Eſtate 
is ſettled by the 1 Jac. 2. chap. 17. if they die Inteſtate. 
The eldeſt Son is Heir to his Father, and if there be no Sons but 
Daughters, then all the Daughters ſhall be Heirs, .. [See of Auceſtur 
and Heir infra.) As for the Childrens Right in the Father's Perſonal 
Eſtate. [See 22 and 23 Car. 2. chap. 10. And of Adminiſtration, 
Book 2. chap. 6. „ dei M e E ben ol! 
» 2 Inft. 364. h Parents and Children may maintain each others Suits, and may 
: juſtify the Defence of each others Perſons... 14 


By the 43 Eliz. chap. 2. Father and Grandfather, Mother and 
Grandmother, and the Children of every poor and impotent Perſon 
of ſufficient Ability, ſhall maintain every ſuch poor Perſon as the 
Fuſtices of the Peace of the County ſhall appoint, in pain to for- 
feit twenty Shillings per Month. 1 1 "IF* 
Officers in Corporate Towns, and Aldermen in London, have like 
Authority as the Fuſtices in their ſeverql Precincts. | 


i Dalton ch. A Grandfather or Father in i Law married to the Grandmother 
73. $-26- or Mother (of Ability) is within this Clauſe of the Statute. 
[See the 11 and 12 J. z. chap. 4. To force Popiſh Parents to 
maintain their Proteſtant Children. 1 Aun. chap. 30. To oblige the 
ews to maintain and provide for their Proteſtant Children. 
Pr. & stud. K A Baſtard is he that is born out of Marriage. He ſhall never 
Dial. geb. inherit or be Heir to any one, He cannot be of kin to one, For 
286, 400 in Law he is Oyafs nullius Filius, and no Man's Iſſue; and he can 
1 Inſt. 157. a. have no Heir but of his own Body. A Child born in lawful Mar- 
= 4 5 whether Son or Daughter, is ſometimes termed Malier, quaſi 
melior. | tn a8y-. | 
11 Inft.244a. By the Common Law, if the Husband is within the 1 four Seas, 
1 Ro Abr. (the Juriſdiction of the King of England) ſo that by Intendment 
Gnas, of Law he may come to his Wife, and the Wife hath Iſſue, no 
Salk. 122, Proof is to be admitted to prove the Child a Baſtard; except there is 


123. An apparent 1 that the Husband ſhould be the Father of 
1 ut 


c. 9. g. ult. it; as if the Husband is but eight Years old, Gc. then ſach Iflue is a 
Ii. 2. e. 29,32 · Baſtard, tho born within Marriage. But if the Iſſue is born within a 
95. Day after Marriage between Parties of full Age, where the Husband 

is under no apparent Impoſſibility, the Child is legitimate, and is to 


be ſuppoſed the Child of the Husband. If the Woman is delivered 


after 


— 


— 


; Semper præſumitur Pro legitimatione puerorum. 34 Rep. 98 
Filiatio non Foreſt probari. Rep. 98. 1 Iuſt. 126. a. 244. b. 
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after nine Months after the Death of the Husband, the Child is a 

Baſtard. | See of Life, chap; 1. ante _— 
A Baſtard having gotten a Name by * Reputation, may purchaſe ” 1 Taft. 3. b. 

by his reputed Name to him and his Heirs, tho' he can have no * Ne. 65. 

Heir but of his Body: He can have no Name of Reputation as ſoon 

as he is born. But after a Baſtard is born, and he hath gain'd by 

Time a Reputation that he is the Son of B. or known by the Name 

of a Son, then a Remainder limited to him by the Name of the Son 

of his reputed Father is good. He cannot take by the Name of I ue 

before He is born, -tho' the Limitation is to the Illegitimate Iſſue; 

becauſe he could not take at the Time when he was bor by that 

Limitation; u But tho' a Baſtard may be a reputed Son, yet he is Inſt. 1236 

not ſuch a Son, in Conſideration whereof, or of natural Affection 

towards him, an Uſe may be raiſed. He is not a Child within the 

Statute of Milli, (viz.) the 32 H. 8. chap. 1. which ſpeaketh of Chil- 

dren; and the Baſtard of a Woman is no Child within that Statute, 

where the Mother gives Lands to him as ſuch, _, 1 

„ General Baſtardy, or whether the Father and Mother were ever * Lit. 201. 


821 a 8 * „HK. Whs * , X | 1 Inſt. 134. a; 
joined in lawful Matrimony, is triable by the Biſhop's Certificate af- Ing. go 


EY 


ter Examination in Court-Chriſtian. [See the 9 H. 6. chap. 11.] But 1 Roll. Abr. 


not Special. Baſtardy, or whether the Defendant was born before Ma- 5H Il. Abr: 
trimony; for that is a Matter of Fact triable in the Temporal _— 
Courts. ['See of Husband and Mie, where Marriages may be con- av. 51. 
rrafted; ſupra.] YO re T197% SETTER STS LW) TY 

The Learning concerning Baſtard Eigne and Mulier Puiſue is 
out of Uſe: However, ſee Liti. 399, c. i Inft. 244. a. Oc. 1 Roll. 
Abi, 624. And Note, That a Baſtard there ſpoken of is One born 
before Marriage, whoſe Mother is afterwards married to the Father, 
and upon that Account favour d by Law, becauſe by the Law of 
Holy Church He is Mulier. | 


Ay the 11 Jac. 1. chap. 27. It ſhall be eftcemed Murder for a Mo- 
ther to Conceal the Death of the Baſtard Child whey: ſhe is delivered 
of it, unleſs ſhe can prove by one Witneſs at leaſt, That it was Still. 
born. [See of Murder, Book 3. chap. 3.] | 
By the 18 Eliz. chap. 3.. The two next Juſtices of the Peace, 
tone Quorum) may take Order as well for the Puniſhinent of the 
Mother and reputed Father of a Baſtard-Child; as alſo for the Re- 
lief of that Pariſh where it is born, &c. Een 


v But corporal Puniſhment of the reputed F ather or Mother is * = In 737. 
ſeldom inflicted, where the Pariſh is ſaved harmleſs, tho It may be 3 Gro. 4366 
1 The Seſſions cannot make an Original Order in Baſtardy. For * 1 Ventr. 
the 3 Car. chap. 4. which gave the Seſſions that Power, is long ſince 1 Nied. 28). 

expired as to that Caſe.” An. | 


By the 7 Jac. 1. chap, 4., Zuſtices of Peace ſhall commit to the 
Houſe of Correttion lewd II omen that have Baſtards, which may be 

A to the Pariſh, there to le puniſhd, and ſet at Work one 
whole Tear, &c. | 8 
Aka | — | K So 


2 Qui ex damnato coitu naſtuntuy, inter liberos non compurantur. 1 Inſt. 3. b. 8. a. 


— 
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So that if the Mother will diſcharge the Pariſh from keeping the 
Baſtard, ſhe cannot be puniſhed by this Statute. But in Strictneſs 
ſhe may be puniſhed by the 18 Elia. before mentioned. Oy, * 

By the 13 and 14 Car. 2, chap. 12. Church-wardens and Overſeers 
of the Poor, where any Baſtards ſhall be born, may ſeize ſo much of 
the Goods and Profits of the Lands of the putative Father and lewd 
Mother, as tewo-Fuſtices of the Peace ſhall order toward Diſoharge 
of the Pariſh; &c, [Sce Overſeers of the Poor, chap. 7. infra.] 

But the Seſſions muſt make the Order to ſell the Goods. 5 
[See 6 Geo. 2. chap. 31. for Relief of Pariſhes from Charges 

ariſing from Baſtard- Children. ee 0 AE? 

of Anceſtor IV. Becauſe many Perſons are #iceſtors as to Hereditary Succeſ- 
and Heir. fon, that, are not Parents, and may inherit as Heirs who are not 
Children of thoſe whom they inherit, this Head may be confider'd 
as a diftin& Capacity. _ © 246 '\ porn. "cs $6 31 I ata 
* 110ft. 8.b. Anceſtor is different from Predetefſor. * For Anceſtor is ap] lied 
113. b. to a natural Perſon, as J. S. and his Anceſtors: But Predec 125 is 
applied to a wy Politick or Corporate, as the Biſhop of L. and 


© * lis Predeceflors; '&c. _ © 4 N ink 

A Son, as ſuch, cannot be an Anceſtor to tranſmit an Eſtate to 

his Father or Grandfather by Hereditary Succeſſion. For an Inheri- 

' tance may liheally deſcend, but not afcend. oo _ VP 

1 Inſt. 7.b . He is only Heir That is born in Lawful Matrimony, and ſucceed- 
237-b. eth by Deſcent, Right of Blood, and by the Act of God, to Lands, 
„ 1 10ſt. 9. a. Tenements and Hereditaments, being an Eſtate of Inheritance. Un- 
der the Word Heirs, the Heirsof Heirs are comprehended iz: infinitum. 

» 1 Inſt. 22. b. u So that if Lands are given to a Man and his Heirs, all his Heirs are 
{o totally in him, that he may give his Lands to whom he will: But 

x 1 Inſt. 8. one cannot be Heir till after the x Death of the Anceſtor. He is in 
a & >... his,Life-timeonly Heir apparent. Y One that is born deaf, dumb and 
blind, Ideots, Madmen, Outlaws in Debt, "Treſpaſs, &c. Perſons ex- 
communicate, attainted in a Præmunire, &c. may be Heirs. An 
Hermaphrodite may be Heir according to the Prevalency of the Sex; 
1 Inſt. 3, b. 2 Baſtards, Monſters, that have not humane Shape, Aliens, (though 
Ys Alien Friends.) [See the 11 and 12}. 3. chap. 6. 7 Ann. chap. 5. 
2.3. Jer. 1. ow 27. and of Subjects ante, chap. 3.] a Man attainted 
of Treaſon or Felony, or whoſe Blood is corrupted, cannot be Heirs. 


By the 11 & 12 W. 3. chap. 4. Papiſts, who ſhall not within ſix 
Months after they attain the Age of eighteen Tears, take the (Maths 
e | Allegiarice and Supremacy,&c, and make and ſubſtribe the Dela: 
| ration in the zoth Car. 2. chap. 1. ſhall be diſabled to take or inherit 
1:72  Lawds, &c. hut not their Heirs or Poſterity. Aud during ſuch Refu- 
fal, the next of Kin that is a Proteſtant ſhall enjoy the ſaid Lands; 
&c. [See 12 Ann. Sefſ. 2. chap. 14. 1 Georg. 1. chap. 55] 
' 1Inſt,28.9. A Man by the * Commer Law cannot be Heir to Gogds and Chat- 
1 Int. 18. b. eli; But an Herr*Joors by ® Cuſtom may go to the Heir. The an- 
185. b. ma of the Crown are Heir- looms, and ſhall deſcend to the 
next Succeſſor, and are not deviſable by Teſtament. For the Law 
LY 2 , pry Pre- 
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preferreth the Cuſtom before the Deviſe. Obligations and Special- 
ties in the Caſe of the King may go to Heirs. [See 33 H. 8. chap. 39. 
© And an Heir may have an Action againſt one that defaces the Mo- 3 Inft. 263; 
nument, Coat-Armor, or Penon with the Arms of his Anccſtor in TR 4b 
a Church, tho the Freehold is in the Parſon. [See of Parſon, ch. 3: 
ante.] 'The dead Body belongs to no one; but the Coffin, Shrowd, 
Gc. belong to the Executors or Adminiſtrators. 4 Alſo the Orna- 4 12Rep.164; 
ments of a Chapel of a Biſhop ſhall go in Succeſhon, not to Exe- 
cutors. 0 

A natural Perſon cannot be bound by Act of his Anceſtor, with- 2 Inſt: 706; 
out a Binding and Aſſets. 4fſets are either Real or Perſonal, Real, . 
which come to the Heir by Deſcent in Fec-fimple ; not by Purchaſe. 
[See the 29 Car. 2. ch. 3. Of Truſts in Fee- ſimple, and of an Eſtate 
pur Auter vie, Cc.) Perſonal Aſſets are Goods and Chattels which 
come to the Hands of an Executor or Adminiſtrator, 

[But ſee poſt of Heirs, Tit. Fee-limple, and of Eſtates upon Con- 
dition, Book 2. chap. 1. and of Deſcent, Warranty, Covenant, Obli- 
gations, Book 2. ch. 3. Whether Heirs are chargeable with the Debt 
or Covenant of the Anceſtor or no? See alſo the 3 & 4 V. & M. 
chap. 14. Where Lands deſcending to the Heir ſhall be aliened before 
Action brought, &c. [See likewiſe Of Act iont, Book 4. chap. 4. 

L have hitherto ſpoken of Heirs that ſucceed by Right of Blood: 
t But One may in a large Senſe be called an Heir, who has an 1 Iott. 5.6. 
Eſtate given Him by Teſtament, Cc. But even then the Word in 23]; 57 
the Common Law hath not altogether ſo large a Signification as in 33. 
the Civil Law. For by that Law One may be Heir to Goods and 
Chattelss Wir onto 5 ATED + 09 

V. The Londlerd, or Lord, is he of whom the Land, Cc. is hol- Landlord 
den. 8 He is either Meſue Lord, or Paramount; Meſue Lord (Me- z.N. B 13 
diu, mean) is he that is Lord of a Manor, Gc. and hath Tenants 136. : 
holding of him, yet he himſelf holds of a ſuperior Lord. The Lord 
Paramount (per and momter, to aſcend) is the ſuperior Lord; h But b 1 Infl. 65. a: 
all Lands are originally derivid from the Crown, and therefore the 
King is Lord Paratmnoumt, either mediately or immediately, of all 
and every Patcel of Land in „ r cannot be a Tenant. His 
Lands are called the Demſue Lands of the Crown; or the Domain 
Lands, i. e. Lands (Domini) of the ſupreme Lor. 
_ 1 'The Tenant (d tenenda, from holding) is one that 


a occupieth. i 1 Toft. 1. 
Land, Ge. held of ſome Lord by Rent; or Fealty at leaſt. No * & b. 55 4 
Subject hath properly Allodium or free Lands. For all Lands; Gr. 
in the Hands of a Subject ate holden of ſome Lord or Landlord by 
fome ¶Tenure or Service. % 0 0 49 aki 
A Tenant is either Very Tenant, that holds immediately of tze 
Lord ;;or kʒ Parnonil, that hath-Profit.and Aal of the Land holden * 2 Inft. 296. 


* 
„ 


3 10 Wocſhb ident onen for 
Tbe Word Tena is uſed with divers Additions, 48 Tejiant in 
Fes: ſimple, Fee- tail, ſor Life, for Lears at Will, Tenant in Dower, 
Tenant by Copy of Court, Roll, Tenant in Mortgage, Tenant by 
Statute 4 erchant, Cc. 302 bis „end + . Ji tarts 10 © root 
Now the Law concernigg Landlord and Tenant will be ſet forth, 
©: Services; Rents; 


Diſtreſes, Maſte, Eſcbeats,:&e; WIyjbarr te fury! 
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Of Guardian VI. A Guardian is he that hath the Cuſtody and Education of 
and Minor. ſuch a Perſon as is not of ſufficient Diſcretion to guide himſelf and 
i Noy's his Eſtate; As Minors, Ideots, and Lunaticks. ! A Guardianſhip 
A ye then of a Minor is an Intereſt in the Body or Lands, Gc. of one 
305, 390, Within Age. I have ſpoken before of 7deors and Lunaticłs, and have 
ſaid that a Minor is under Twenty-one Years of Age, and iscall'd an 
Infant. [See ſupra, chap. 1 , There is a Difference betwixt a 
Guardian and a Committee of the King. Oftentimes a Guardian 1s 
taken for Prochein Amy, and a Prochein Amy for a Guardian. 

* 11of.38.b. But there are m Three Manner of Guardianſhips, (vz.) By the 


A—— 


Lit 114,123 Coop Law, by Statute Law, and by particular Cuſtom. 


. —4 * 1. By Common Law, where there are four Manner of Guardians. 


1. Guardian in Chivalry or Knight-Service ; but this by the 1 2 Car. 2. 
chap. 24. is taken away. 2. Guardian by Nature, as the Father or 
Mother. 3. Guardian in Socage, who is the next of Blood to whom 
the Inheritance cannot deſcend, if the Father does not order other- 
wiſe. This continues till the Heir accompliſhes the Age of fourteen 
Years, and then the Minor may chooſe His Guardian before a Judge 
at his Chamber, or in Court, or in the Chancery. [See of Tenures 
and Services, Book 2. chap. 2.] 4. Guardian becauſe of Nurture, 
which is when the Father by his laſt Will and Teſtament, appoints 
one to.be Guardian of the Body of the Child; The Ordinary may ap- 
point a Guardian over the Body and the Perſonal Eſtate of the Minor, 
till He is fourteen Yearsof Age.[See Of Adminiſtration, Book 2. ch. ö. 

2. By Statute Law. For, 0 01 REL OOO) on: 


By the 4 & 5 Ph. & M. chap. 8. 4 Father, or Mother, (after the 
Father's Death)' without Aſfignation, are Guardians 'of Women- 
Ollie, Seek. nne een 3h chi of SHES in 
By the 12 Car. 2. eh. 24. A Father under Age; or of FL e 
by Deed in his Life time, or by Will, in Preſence of bio Witnefſer, 
may diſpoſe the Cuftody of his Child amder Twern yo Nur of Ape, 
and not married at the Time of bis 'Death,' whetho# thin born; br 
in Ventre ſa mere, during bis Nun age, to am in Yon or Ne- 
mainder, other than 0 eib Nes derbe lich Peron may 
maintain any Actiom of Treſpaſs dgainſt urbngful Tuber \awny or 
Detainers of ſuch Child; and reoover wes for the Child Uſe; 
and may take into their Cuſtody his Lands & and Perſonal E/tate, 
according to ſuoh Diſpoſition, and briag Actions as Guardian iu 
Socage mght do It 10 Wai Liteon e aid 

This: A ſbail not prejudice the Cuſtom M London,” nor of any 
ot her City or Totun Corporate, & c. 3911400 TO DHHS) [ 505 
ie 4 Coin nett abo 1667 n eddie 2130409 F E 
« Leu. 355; This Act doth not extend to a Copyhold Lands, So that a Copy- 
Lucy. 1190. holder cannot thereby diſpoſe of the Cuſtody of His'Children'sfCo-- 
Eu That belongs to the Lord, Guiaecoeding to the Cuſtom. 
* Inf. 88. b. 3. By particular Conn, the Tuition and Cuſtody: of Orphan 
Children of Citiens and Freemien, is Somnitted tothe Mayer and 
Aldermen of the City of London, and of other Cities and Boroughs 


. 1 any; — 4x Sy 4 9115 Wor 2 
„Lit. 13. . But now obſebve in genen, ThatGuardians hill ht Tale af: 
1 Inft. 99. Profits of the Minor's Lands, Oc. to heir oN Uſe; but onlyits'the' 
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Uſe. and Profit of the Minor; and of this he ſhall render an Ac- 

count to him. Yet a Guardian on his Account ſhall have Allow- 

ance of all reaſonable Expences. And if he is robbed of the Rents 

and Profits of the Land without his Default or Negligence, he ſhall 

be diſcharged thereof upon his Account. The ſame is to be un- 
derſtood of all other like Accidents. 

* Guardians of great Eſtates uſually pa their Ae yearly in 
f the Court of Chancery, which is a ſafe Way to juſtify themſelves, 
a when the Minor at his full Age calls them to a general Account. 

See Meſtm. 2. chap. 23. 25 Ed. 3. chap. 5. 31 Ed. 3. chap. 1: 
and the 4 & 5 Anu. chap. 16. Concerning Actions of Account a. 
gainſt the Executors or Adminiſtrators of every Guardian, Bailiff 
and Receiver, who ſhall anfwer upon Oath, x 5 

See the 6 Ann. chap. 18. Concerning the Concealment of Guar- 
dians, Truſtees, (5c. of Perſons — to be dead, againſt thoſe in 
Remainder, Reverſion, or Expectancy of the Eſtate, and the Method 
of Enquiry and Diſcovery of it, and concerning Guardians and Tru- 
ſtees holding over without Conſent of the Perſon next Intituled, c. 

I go on to treat of other Perſons in Qui Capacities, (viz.) of 
pbk Qficers, and Bodie, es Ru or iv Cooporytivgs 


. a 7 
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0 1 A P. VII. 
of Publick k Officers, as Sheri 3, ee 78 the Peace, 
© Garoners, Treaſurers of th County, Cunſtables, Church- 


/wavdens; Overſeers of the Pros reyors of the High- 
ways, Clerks. o 190 e uu Senne 7 * 
Jen een en e de e 


E TS BENS oo IE 2, 


Ob 21276000 = Rab war di n 5 
P51 lick n are N in as ped bog 97 05 
1 Fu 1 to ſpeak here of the Lord Chancellor, or hy of Publick 
gaben of the Great Seal, the Lord High Treaſurer, the Lord Pre- Wer 
idea bay of. the Pricy Councih, Lond Pring'Senl, of the Lord High Co-. 
Halle and Hun Mayſhal, Lord High Are, of the Fwdges in the 
Gaunt at Weſtminſter, &c,/ Theſe will come in more properly when 
L treat pf the Counts of Juſtice, or :FJari/aiffion of Corrs. At pre- 
ſent I ſhall point out only ſuch Publick Officers with wliom we have 
daily. Buſineſs in-the Country, as the Sheriff Faſtices of the Peace, 
(rope, Treaſurers; of the Counties, Gonftablesry Churcb-wardens, 
Overſeers of the Poor, Surceyors.of e Clerks of the 
l and Copernor. of Houſes of 1002. ; | 
'he Sheriff (or Shine: Rene, i. e. Governor of the Shire; > The N 
11 ice. Comes, in the Stead of the 4 Earl of the County; for CW. int. 4 7h, ; 
mite or Earls beietofore had the Cuſtody of Counties) is a'yeatly 8 
hcer> to whom. the Government of a Shire or Cow yis ole Fs Ore" 
mitted. - i 992 | nein af 07 1,112. 2 % % in ; 
"Tho Short at tha-Cormen! Law: was to be choſon by the Ck: 
rap: How: by: Statutes the Lord Chancellor, Mesa, Or. 2 
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the Judges nominate three Perſons of every County to be preſented 
to the King, that he may chooſe one of them. He is created by 
Letters Patents for a Year, but he may be conſtituted Durante bene- 
Rep. 3a. placito. Vet the King cannot reſtrain any Part of the Sheriff's 
Power as to any Town, Hundred, (5c. (unleſs he make that Town, 
Gc. a County by it ſelf, and appoint a Sheriff there) nor abridge the 
Sheriff in any Thing that is incident to his Office. For the Office is 
one entire 'Thing, and cannot be divided but by A& of Parliament. 
[See the 9 Ed. 2. Stat. 2. 14 Ed. 3: chap. 7. 12 Rich. 2. chap. 2. 
23 H.6. chap. 8. and ſee his Oath, 3 Georg. 1: chap. 15.] 
The new Sheriff being elected and ſworn, he ought at or before the 
County-Court next ſucceeding his Election to deliver a Writ of D:/- 
charge to the old Sheriff, who is to ſet over all the Priſoners in the 
Gaol ſeverally by their Names, (together with all his Writs) preciſe- 
ly by View and Indenture between the two Sheriffs; wherein muſt 
be comprehended all the Actions which the old Sheriff hath againſt 
every Priſoner, tho' the Executions are of Record. And till the De- 
livery of the Priſoners to the new Sheriff, they remain in the Cuſtody 
of the old Sheriff, notwithſtanding the Letters Patents, the Writ of 
Diſcharge, and the Writ of Delivery. 'The new Sheriff is obliged 
to receive the Priſoners at the Gaol only. But the Office of the old 
Sheriff ceaſes, when the Writ of Diſcharge cometh to him. 
' 4 Rep.72 The Lord Mayor and Citizens of London have the Shrievalty 
Shower? of London and Middleſex in Fee by Charter; and two Sheriffs are 
Rep. 28 annually elected by them, for whom the Mayor and Commonalty 
muſt anſwer, becauſe they have the Shrievalty in Fee. When one 
of the Sheriffs of London dies, the other cannot act till Another is 
made; for there muſt be Two Sheriffs of London, which is a City 
and County; but They both make but one Sheriff of the County 
of Middle EX» | % 4 ' \ _ K ME * _ * 1 '\ "Vs ACY 
3 Rep. 44 One may be Sheriff of * two Counties at the ſame Time. 
The Sheriff hath a Judicial and Mini ſterial Power, = \ 
0 1Inſt. 168.4. His u Judicial Authority and Power conſiſts in hearing (on: 


Cauſes in his Torn and Cournty-Courts, [See of the Torn and Cohn: 

ty-Courts, Book 4. chap. 1.] His Judicial Authority alſd lies in pr 

\ x 2 Inſt. 174. ſerving the Peace of the County, for he is the pridcipal'* Confſerva- 
F. N. K 87, tor of the Peace there.) Therefore by the Common Law, he AAUn 


"WP upon Requeſt cauſe one to find Sureties of the Peace, and may take 
izance. 2 He may (to affiſt the Juſtices 


2 2 Inſt. 193, the fame Sureties by R | 11S | 
194 of the Peaceof his Ont) charge any Number of Men (call # che 
Poſſe Comitatiis) to attend him to ſuppteſs Riots, and ſuch as go 
cn 3 the — a Es Such as Adee 

to a im, when required, may be ſin d and impriſon d. of 

Aﬀrays, Riots): Book 3: ien 3. And ſee the 1 3 H. 4. chap. . 1 H. 

3˙* chap. 89. 1 Georg. 1. chap. 5. ] dai, on rte 

But this Judicial Authority of Sheriffs as Conſervators of the Peace 


bebe County ix ſeldom put in practice. It is uſualſy eteeuted by the 


1 1 Juſtices of the Peace. * N. * FT 14H Pa 8 * W gs. 
„g,, lis Migiſterial Power eonſiſts im executing all the'WritsMuing" 
ad. 68. . out of the King's Courts Y For no Prooeſs is ſerv'd but hy the Sheriff 
from the Beginning of the Suit to the Execution. [See Weſt. 2.0tthe' 
13 Ed. i. ch. 39. and the Expoſition thereof, 2 Aff. 45 1, Ge 12 Iz. 
chap. b] 2 Ad. 3. ch. 3. 23 H. 6. cha 10. Concerning the Retüm of 
l 


Writs 
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Writs by Sheriffs and Bailiffs of Liberties.] © A Sheriff ought not to © 5 Rep. 64. 
diſpute the Validity of the Writ, but muſt execute it. If the Court 1 9 77 
| goes beyond their Turiſdiftion, an Action will lie againſt the Sheriff, 10 Rep. 79, 
otherwiſe not, tho thè Writ was illegal. He or his Officers, upon 1% , 
an Arreſt, ought to ſhew at whoſe Suit it is, out of what Court, 3 Cro. == 
for what Cauſe, &c. and if he does not make a Return, the Court i Ventr. 273. 
will amerce Him, and order an Attachment againſt him for his Con- 193. 
empt ; or if he makes an inſufficient Return, he may be amerced ; 
but if he makes a falſe Return, the Party grieved may have his 
Action againſt him. The Return is the Certificate of the Sheriff 
made to the Court of what he hath done touching the Execution of 
the Writ directed to him. [See of Writs, Book 4. chap. 4. 
4 In all Cafes where the Proceſs concerns the King, as in a Writ * 5 Rep. 97, 
of yo minus out of the 1 in a Civil Cauſe, or 3 Rep. 5. 
other Action, where the King is Party, and in Criminal Cauſes, as 11 Rey. 82. 
Treaſon, Felony, &c. the Sheriff or other Officer (after a Demand 4 18 177: 
to Open a Door, and fignifying the Canſe of their Coming, and a 
Refiifal) may break open the Door of a Hoſe to execute his Pro- 
ceſs: But at the Suit of a Subject only, the Sheriff, c. cannot do 
it, even upon Execution, unleſs it be upon Ejectment to deliver 
Poſſeſnion of a Houſe. For by Colour of a Suit, the Houſe of any 
Man might be broken open by his Bailiffs, SOLO nd 
A Sheriff knock d gently at the Door with Deſign to arreſt One * Hob. 62. 
. 0 mean Proceſs, and the Wife open'd the Door a little to ſee 
who it was; whereupon the Sheriff fore d His Way with his Sword 
Drawn, and Broke open the Door where the Defendant lay, and 
arreſted Him; This was Held to be unlawful; f But if upon ſuch * 1 vener. 
Proceſs The Sheriff, &c: catches the Defendant by his Hand as He > 855 
holds it Ont at a Window, This is' ſuch a T aking that He may . 


Juſtify the Breaking Open of the D6or, 

The Privilege of a Houſe extends to a Man and his own Family 
only, not to others that fly thither, or remove their Goods thither 
in a fraudulent Manner to avoid Execution. [See For the Prehe- 
minence and Privilege of a Man's Houſe, 11 Rep, 82.] -. _ 

If the Party arreſted makes 8 Reſiſtance, or ſhall make an Aſſault 5 Dr. & Stud. 
upon the Sheriff, &c. he may juſtify the Beating of him; and if the _ oo 
Party is ſlain, it is juſtifiable. h But if any Sheriff, &c. who hath » 9 Rep. 67, 
Execution of Proceſs, is lain in doing his Duty, it is Murder in him s. 
that kills him, tho' there was not any precęedent Malice between 
them: ' For the Law preſumes Malice, tho“ none is proved, and 
tho' the Proceſs was apparently erroneous. [See Of Murder In Re- 
ſpefT of the Perſon kill d, Book 3: chap. 1.) If a Sheriff is oppoſed 
in executing the King's Writs, i He cannot make a Return of ſach ! 2 laſt. 193. 
Reſiſtance ; [See Met. 2. chap. 39.] for He may by the Common * 

Law take a Paſſe Chmitatus to ſuppreſs ſuch Force and Reſiſtance; 
tho a Reſcous upon a mean Proceſs before He could Summon the 


County to His Alfitancg might be pardonable, 
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Farere neceſſe.eſt. ro Rep. 70, 71. en 
nullius eſt momenti. 10 Rep. 36. 
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45 Rep. 66. 


Dr. & Stud. 
Dial. 2 
chap. 21. 


He or his Officers may arreſt any one by Night or by Day, at 
the Suit of the King or a Subject. | | | 


He ought alſo, as a Miniſterial Officer, to proclaim ſuch Statutes 
as are order d to be proclaim'd by him; return indifferent Jurzes for 
the Trial of Men's Lives, Liberties, Lands, Goods, &c. and upon 
Delivery of the Writ to chooſe Knight, of the Shire, to make Pro- 
clamation at the next County-Court; and of the Day and Place of 
the Parliament; and he muſt make out his Precepts to every Mayor 
of Cities, and Bailiffs of Boroughs, to chooſe Citizens, and Bur- 
570% But he e be choſen himſelf. [See Of the Parliament, 
Loo chap. 1. © Te | . ins ye 6 ; 

It . his Baty alſo to preſerve the Rights of the Ring within his 
County, and to enquire what Lands are conceal'd from him, to col- 
lect his Rents and Dues, and to ſeize to the King's Uſe the Profits of 
ſuch Lands as come to him by Attainder or Eſcheat, (for the Office 
of Eſcheator, having its Dependance on the Court of Wards, is now 
in a Manner out of Uſe) and likewiſe the Goods of any Felon, Fu- 
gitive, Outlaw, Wreck of the Sea, (5c. And he muſt levy his Mgje- 
ſty's Debts, Cc. and be accountable to the King for all Iſſues and Pro- 


fits of his County; and upon Proceſs out of the Exchequer, he is to 


gather and bring into the Eachequer ſuch Iſſues and Profits, and like- 
wiſe thoſe growing by Fines and Amerciaments in Reſpect of the 
Non-appearance of Defendants and Jurors, and all forfeited Recog- 
nizances. But theſe muſt be firſt eſtreated (or extracted) by Copies of 
the Originals into the Court of Exchequer, and from thence Proceſs 
muſt be awarded to levy the ſame unto the King's Uſe. [See the 22 


& 23 Car. 2. chap. 2 2. 4 & 5 V. & M. chap: 44,3 Georg. I. chap. 15. 


He muſt alſo ſee that I Criminali be executed, and muſt ſee that 
he obſerves the Order of Law in putting Criminals to Death; elſe he 
will be guilty of Homicide. [See Of. Execution, Book 4. e 
Laſtly; He muſt give up his Accompts in the Exchequer, and fue 
out his Quietus. [See the 21 Jac. 1. chap. 5. 13 & 14 Car. 2. chap. 21. 
and the 3 Georg. 1. chap. 15. For the better Regulating the Office of 
Sheriffs, and for aſcertaining their Fees, and the Fees for ſuing out 
their Patents, and paſſing their Accounts. See alſo 3 Georg. 1. chap. 


16. For the better enabling Sheriffs to ſue out their Patents, and 


m3 Rep. 72. 


paſs their Accompts.] 


By m Demiſe. of the King, the Authority of Sheriffs doth deter- 
mine. Therefore in the next King's Time, new. Patents are pre- 
ſently ſued forth. [But See 1 Arn. chap. 8. Book 2. chap. 2, Of 
Offices, at the End.] | | | te. 


By the 14 Ed. 3. chap. 7. No Sheriff ſhall continue in his Office 
above one Tear, and then another ſhall be. choſen: according to the 
9 Ed. 2. in the Exchequer the next Day after All Souls, except in 
London, and where any hath Freehold or Inheritance in the Sheriff's 
Office, 114 Pain to forfeit yearly two Hundred Pounds, to be divided 
betwixt the King and Proſecutor. [See 28 Ed. 3. chap. 7. 42 Ed. 3. 
chap. 9. 1 Rich. 2. chap. 11. 1 H. 5. chap. 4. 23 H. 6. chap. 8.] 

_.By the 4 H. 4. chap. 4. Every Sheriff ſhall abide in proper Perſons 
within his Bailiwick. 

y the 4 H. 4. chap. 4. and the 23 H. 6. chap. 10. A Sheriff ſhall 
not let his Bailiwick or Hundred to Turn. 
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the High-Sheriff, 
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—— 


The Profits whereof were very conſiderable heretofore, when 
moſt Law-Snits were tranſacted there. 


By the ſaid Statnte of the 23 H.6. chap. 10. Sheriffs mnff make 
Deputies in the King's Courts at Weſtminſter to receive its to be 
delivered to them. 

By the 12 Ed. 4. chap. 1. 17 Ed. 4. ch. 6. Every Old Sheriff may 
execute his Office during Michaelmas and Hillary Term, if he bath 
not before a Writ of Diſcharge. 

By the 5 Ed. 6. chap. 16. If any Sheriff takes d Gift or Money of 
any Under-Sheriff, Gaoler, or Bailiff, for his Office br Place, he 
may be indicted, fined and impriſoned. [See 3 Georg. 1. chaps. 15. 
Where he ſhall forfeit Five Hundred Pounds. And ſee of the Ur 
der-Sheriff Poſt. ] Ws DAG WEST TING 

By the 1 Mar. Parl. 1. chap. 8. No Sheriff ſhall be Fuſtice of the 
Peace during his Shrievalty, notwithſtanding the 1 Ed. 6. chap. 5. 


7 But if he was in Commiſſion before, he may att by Virtue of that 
Commiſſion when his Shricvalty is expired. Wi 


© By the 3 Georg. 1. ch. 15. If any High-Sherif dies before the Ex- 
piratiou of his Tear, &c. the Under-Sheriff ſhall execute the O fice 
in the Name of the Deceaſed, till another is appointed and ſworn. 


.. The Sheriff hath for his Aſſiſtance under him a County-Clerk of 

Under-Sheriff, Bailiffr, and a Gaoler. | 1 | 
1. The Urder- Sheriff, (or County-Clerk) is the Sheriff's Deputy, 

and acts in his Stead ; except in ſome particular Caſes which are to 

be done by the Sheriff himſelf; as when a Writ ſaith, 'That the She- | 

riff ſhall go in Perſon. * The Sheriff (not the King) hath Power to * Rep. 46. 

delegate: the Office to whom he pleaſes, tho' there is no particular 

Power given in his Patent to make a Deputy. For this is an Incident 

to the Sheriff's Office. And it would be very inconvenient that the 

Sheriff ſhould be reſponſible for his Deputy that is to be choſen by 

another. The High- Sheriff cannot abridge his Power; or reſtrain him 

by Covenant to act for him in Part only. Therefore the High- Sheriff 

ought-to be very cautious in taking Security of the Under-Sheriff, to 

fave him harmleſs from Eſcapes, &c. *. 'The Covenants to this Pura Hob. 12, 13. 
ſe are allow d to be good, as being made to prevent Eſcapes; &c: 

See the Under: Sheriffs Oath, 3 Georg. 1. chap. 13. 


— 


The High-Sheriff may execute his Office himſelt it he pleaſes. 3 
Al Return made by the Under- Sheriff muſt be made in the 
Name of the High- Sheriff; for the High- Sheriff only is ſworn to ex+ 


ecute the Office af Sheriff, and therefore he muſt anſwer for all. If 


the Under- Sheriff makes a Return whereupon the High Sheriff may 

be amereed, there the High- Sheriff may be amerced; for the Officer 

mult anſwer for his Deputy. But if it ig a Falſe Return, the Par- e Pr. & stud. 

ty. grieued may bring K N Bon againſt the Under - Sheriff. Pil 4 
Ahe Power ofthe Under - Sheriff (where he may act) is the ſame 3466. 

with that of the High-Sheriff, becauſe he acts in his Stead. [ See 4 Inft 114. 


3 Georg. 1. chap. 15. If the High- Sheriff dies, &c.] Therefore look 
Back to the 9 5g of the Judicial and Miniſterial Power of 
C 


L He 


* 


—— 


An Institute of the Book I. 


He is, as other Deputies or Attornies, removable'at Pleaſure. And 
tho' the Sheriff ſhould make him irrevocable, yet he may diſplace 
him. He is but in the Nature of 4 general Bailiff Errant to the 
Sheriff in the whole County, as other Bailiffs are over a particular 
Hundred. | 

By the 42 Ed. 3. chap. 9. No Under-Sheriff ſhall continue in his 
Office above one Tear. 

Yet the ſame Perſons often continue to exerciſe the Office in 
other Men's Names for many Years together. | 

- By the 1 H. 5. chap. 3. Att Under-Sheriff catmot execute that Of- 

fice and practice as an Attorney at the ſame Time. | 

For it would be a Cauſe of encreaſing Suits, a Temptation tb 
Partiality, and an Hindrance in Diſpatch of his proper Buſineſs. But 


notwithſtanding, the Under. Sheriffs (being uſually bred Attornies) 
practice in the Name of other Attornies. it tons 


Ey the 29 Eliz. chap. 4. V Sheriff, Under-Sheriff, br Bailiff of 


a Liberty, &c. Mall take more for ſerving an Extent or Execution 
than Twelve-pence for every Pound levied under a Hundred Pounds 
and Six-pence for every Pound levied above a Hundred Pounils ; in 
Pain of treble Damages to the Party grieved, and forty Pounds 
betwixt the King and the Proſecutor. m. 


F [But ſee the 3 Georg. 1. chap. 15. Where The Fees for /Exveu- 


ting Writs of Elegit (as far as They Extend to Real Eſtates) Ha- 


Deere facias Poſſeſſionem, or Seiſinam, Capias 4d Satisfaciendum, 


and Lepari facias, Fieri facias and Extents out of the Exchequer 


for Debts, Gc. due to the King, are differently aſcertain d from 
what They were in the 29 Elis. chap. J] 00 
But in ſome Caſes, you muſt compound with the Sheriff, &c. as 


* 


upon Writs of Enquiry for Waſte, Damages, Gr. 


6 By the 5 Ann. chap. 31. No Sheriff of London or Middleſex ſhall 


tale direciiy or indirectly any. Sum or ' Preſent for the Execution 
of the Place of Under-Sheriff, or. oblige him to am  Expence or 
Disburſements, but ſuch as. have been cuftomarily' ſoftain d by the 
Lada f 

» By the 3 Georg, 1. chap. 15. It ſhall not be lawful for Auy Ner- 
ſon to Buy, Sell, Let or Tale to Farm the Office f 'Under-Sherif, 


&c. or any other Office pertaining to the Office of High-Sheriff; nor 


to Give or 'Take Any Reward. for the ſame, direfly or indiretiiy, 
am Forfeiture of 5 oo l. ¶ See Of the Sheriff ante, and Of Francbi/cs 
and Liberties, Book 2. Yhap. 2. Hic a dat ot: 


2 the 6 Georg. 1. chan | 
male out Any Warrant before They have in Their the Mfit 
upon which: ſuch Warrants ought to iſſue, om pain of 10 IJ. 
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2. A Bailif is a Servant and Miniſter of the Law, and a Servant 
to the Party who em * bim, to ſummon; arreſt, diſtrain, Gc. 
q The Sheriff himſelf is call d Ballivus, and his County Balliva. unt . b 
But there Bailiff ſignifies an Officer concerned in the Adminiſtration 3 * "+ 
of Juſtice. But by Bailiffs in this Place, I mean thoſe Under-Officers * ** 9 
that more immediately belong to the Sheriff, and are appointed by 
him as his Servants ; ſuch are Bailiffs of Hundreds, and Special Bai- 
liffs. Bailiff Errant or Itinerant are out of Uſe. Bailiff of Hundreds 
are Oſhcers to execute Writs, to collect the Poſt-Fines, Fqe-Farms 
of the King, Gc. for the Sheriff; to attend the Juſtices of Aſſize 
and Gaol-Delivery, and Juſtices of the Peace, in their Courts. 'The 
Execution of all Writs which come to the Sheriff, or his Under-She- 
riff, ought to be executed by Bailiffs of Hundreds, though now the 
Uſe is to put in Special Bailiffs with them. A Special Bailiff i is an 
Officer of the Sheriff to execute ſome particular Writ, Gc. and for 
that Time only. His Arreſt is the Arreſt of the Sheriff; and if he 
ſuffers a Priſoner to eſcape, an Action lies againſt the Sheriff: And 
if the Priſoner is reſcued, the Return of the Reſcous ſhall be, That 
it was done to the Sheriff himſelf. The Statute of the 27 Elis. 

chap.12. does not extend to ſpecial Bailiffs, ſo that in Effet the 
Delis ign of that Statute is evaded, and too looſe a Reſtraint laid up- 
on thoſe who are. uſually a great Grievance to the People. © How- Dr. & Stud, 
ever, the Sheriff ſhall anſwer for the Miſdemeanors of his Bailiffs, Dial. z. ch. 42. 
if they offend in their N tho he may have his Remedy over 
againſt them. 
Every One is s bound by the Common 1 to aſt not only the '> Int. 195, 
Sheriff in his Office for the Execution of the King's Writs aceording 
to Law, but alſo; His Bailiff that hath the Sheriffs Warrant and his 
Authority in that-Caſe. - If He refuſes to do it, being requir d, He 
ſhalb be find and impriſon d. | | 
A Bailiff, ought to ſhew his Warrant when the Party ſubmits * 6 Rep. 54. 
Himſelf to the Arreſt, if requir d. [See Of Murder in Reſpet f Rep. 69. 
the Perſon Kilfd, Booł 3. chap. 1. Of Arreſt, Book 4. chap. 4. See 
alſo Of Bai iii. of Tibertits,, Book. 2. chap. 2. on of AE 
Manors, Book 4- chap. 1. Or the Courts Baron]. 
ft eat ni bundle 3663 „o 
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_ * laſt. 100, © The Cuſtody of County Gaols is * incident to the Office of the 

$179 Sheriff, and inſeparable from it, [See the 19 H.7. chap. 10.] tho' the 
Gaol it ſelf does belong to the King, and is to be repaired at the 
common Charge of the County. The Sheriff being the immediate 

4 Rep. 34. Officer of the King's Courts, ſhall be Y anſwerable for all Eſcapes, and 
be ſubjoct to Amerciaments; and therefore he ſhall put in ſuch Gaol- 
ers as he will anſwer for; from whom he ought to take good Sccu- 
rity to indemnify him. [See the 14 Ed. 3. chap. 9. | 

: 2 Inſt, 589, The 2 Cuſtody of Gaols may be granted to one in Fee, and may 


982 * 4 i e 


be held by Preſcription, and yet the Priſon it ſelf is the King's; as 
before obſerved, (© — HL T6 oY 10.524 

Where there is no publick Gaol, the Sheriff may remove his Gaol 

from one Place to another within his County; but cannot demand a 
2 2 Inſt, 705. particular Place without Preſcription.  * New Gaols cannot be erect- 
ed without an Act of Parliament. [See the Statute, For Building or 
Repairing Gaols, 2275 In many Places the Gaol of a Town, which 
is a County of itſelf, or a Place privileg d from the County, is yet 
a Gaol of the County; and ſerves for the County at large. As Netu- 

gate in London ſerves as well for the County of Middleſex as Lon- 

don; which was ſo order'd when London was taken out of Middle- 

ſex, and made a County by it ſellf . 
T ho' the Sheriff muſt make ſuch Gaolers for which he will anſwer; 
1 yet if there is a Default in the Gaoler, an Action does lie againſt the 
» 2 Inſt, 592. Gaolet, as for an Eſcape, c. > He who hath the Cuſtody of the 
3 Inft. 91. Gaol wrongfully, or of Right, ſhall be charged with the Eſcape of 
Dr. & Stud. Priſoners. And he who hath: the Cuſtody of a Gaol in e Fee, and 
1 . doth ſubſtitute another at Will, or for Life, under him, he ſhall be 
: 382, charged'by Action upon Eſcape, that hath the actuul Poſſeſſion, if 
46 , he'is ſufficient; But if) he is not ſufficient, Re at Suporior. 
dme, This is to be underſtood, when one hath the Cuſtody of a Gaol of 
Preehold or Inheritance. In common Caſes the Sheriff or the Gaoler 
are chargeable at the Diſcretion of the Party. But the Sheriff is 
molt uſually eharg d. ¶ The Perſon intit led to the Reverſion of the 
Office is not atſwerable as Superior for. the Inſufficiency of his Leſ- 

ſee for Life. See Afrerwatdiizog} J)) AY on 
An E/cape is when one, that is impriſon'd in the common Gaol of 

the Counts, gets his Liberty before he is delivered by Otder of Law. 

| © Terms of 4 An Eſeape is either negligent or voluntary. Negigehr, when one 
2 Lag % is arreſted and in Priſon, and afterwards eſcapeth againſt the Will of 
PF him that · had him in Cuſtody, and is det freſhly purſued and taken 
before the Purſuer loſeth Sight of him. Voluntary, when one hath 

another under an Arreſt òr in Priſon, ànd afterwards cbnſents to let 

him go whither he will, and he goeth accordingly,  — 

* 3 Rep. 52. © Fafter a Negijgen Eſeape;'the Gaoler at any Time retakes the 
1 2 9 Priſoner upon freſh'Purſuity ( e. upon a f ſpeed und wontnual Pur- 
| | ſuit) he ſhall be excuſed, and the Priſoner ſhall be ſaid to be in Exe- 
cutidn again! Under this. Fretence of Restaking er freſh Purſuit, 
Gaolers frequently protect themſelves Hen they Are ſded for letting 
Priſoners g at large. If & Priſoſſer of HSD. g eſcapes and 


fies into another Countys the Sheriff of e Offers Upm fuch Purſuit 
may retake hing] und-thothe is out of the View; yer if feſh Putfirie 


is made, and the Priſoner is retaken a long Time after, he ſhall ſtill 
| bs Taid to be in Executiorf, if he was re-taken before any Action 
5 4Rep.48. brought againſt the Sheriff, Ge. 8 If Traytors and Rebels break the 
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Priſon. by which the Priſoners eſcape; the Gaoler may be charged 
with the Eſcape and puniſhed ; for he may have his Remedy over 
againſt them; not if they are the King's Enemies that break the 
Gaol. But in a negligent Eſcape, M Judges uſually make favourable v3 Rep. 44. 
Conſtructions on the Behalf of the Gaoler. | 928 

i A Reſcous of a Priſoner upon an Arreſt or Mean Proceſs before he 1 Roll. Abr. 
is brought to Gaol, may excuſe the Sheriff, Cc. in an Action for 3%, 
the Eſcape, becauſe he is not obliged to have a Poſſe Comitatus 193, 194. 
ready to attend him in the Service of every Mean Proceſs. But 
otherwiſe when the Priſoner is taken upon Execution, or when the 
Priſoner is in the Gaol and is refcued, bis | 
But now for Voluntary Eſcapes. * A Priſoner in Execution ought *3Rep.43,44 
not to be allow'd to go out of the Gaol; for it is an Eſcape. The 4 = ” 
Sheriff ought to keep him in ard & ſalvd Cuſtodid. [See Maſt. 2. 3 Cro. 14, | 
1 1.] If he is removed by the Gaoler from County to County, 466, 492. 
by Vertue of an Habeas Corps, it is no Eſcape; tho he does not go 
the direct Way to that County. If a Man eſcapes with the ! Conſent ' 3 Rep. 52. 
of the Gaoler in Civil Caſes, or with the Conſent of the Plaintiff, 
he cannot retake him. If he doth, the Priſoner may have an Audi- 
ta Ouerela. ® If a Woman is Warden of the Fleez-Priſon, and a Pri- Plowd. 15. 
ſoner in the Hleet marrieth her, this is a voluntary. Eſcape in the 
Woman; for nom the Priſoner cannot be under her Power. Thus if 
the Sheriff or Gaoler marrieth a Womaa that is in Execution for 
Debt, ſhe cannot be a Priſoner to her Husband, n If the Sheriff, Oc. * 3 Rep. 44. 


1 e 2 ks 


conſents that one in Execution ſhall go out of the Gaol for a while, 5 Rep. 100. 


this is an Eſcape, łho he returns at the Time appointet. 
It is often to be conſidered, Whether an Eſcape is upon a Mean 
Proceſs, (ii 3. after one is committed to Priſon upon the firſt Arreſt) 
or pn an Execiſ iou, which is by Proceſs after Judgment. Now 
Gaolers are more cautious of voluntary Eſcapes after Execution, 
tan upon Mean Proceſs: Becauſe upon Execution; the Debt and 
Damages will appear upon Record, and ſo are more eaſily reco- 
ver'd againſt them, than upon Eſcapes on Mean Proceſs, where 
there is A gfeater Liberty to make an artful Defence. ¶ But ſee the 
eM. z. chip 6. infra] oo INN TY, | 
Voluntary Eſcapes in o Criminal Caſes (as Treaſon or Fetony) are 2 Inſt. 589, 
ver dingetous to;the Sheriff or Gaoler Gr. The Sheriff or Gaoler id P. C. 11d. 
is eſteemed to be Fuilty of the Crime, for which the Priſoner eſca- Dalt. ch. 140. 
ping was committed, if he was committed by lawful Warrant. If he P*8: 330. 
was committed for 'T reaſon or Felony, the Sheriff or Gaoler in a vo- 


luntary Eſcape ſhall anſwer for Trèeaſon or for Felony; and that 


Office? that permitted the Eſcape, ſhall ſuffer. the Puniſhment. ? The pf & Srud. 
Sheriff muſt anſwer for the Gaoler in Civil Caſes, but not in Criminal. H. p. C. 1 * 
I a Priſon be ſet on Fire, unleſs it be by Privity of the Priſoner, 2 loft. 590. 
he may break Priſdn to ſave his Life. If a Conſtable brings a Per- 

ſon to Gaob and the Gaoler refuſeth to take him, ther Vill where * H. P. C. 114. 
ths; Conſtable-liveth-ſhall. be charged with kim, and the Gaoler Bit cb 17e. 


fin d. Sec Of Publick Felonies, Book 3. chap. 2] Ky DTTC pag. 451. 
DOSES 22 \ MN. TRY TERM ass Rio \? $1: k * A. We 0 s : 

Ay the 5 H. 4. chap. 10. None ſhall. be impri ſom d hy any Juſtice 

of Peace, hut umu the "common Gaol. [See the 23 H. 8. chop. 2, "Rep. 129. 
en b . 3. abüp. 18. and-the's Georg, 1. chap, 18. infra.] * 
By the 7 H. . chap. 4. In am Alion of Debt brought againſt a 

N which lattit n Priſoner eſcape, a Pratect ion ſhall not * 
* 5 0. J 


An Inſtitute of the 


five Hundred Pounds. r. + 74 2 
_ Likewiſe, if any Prifonter in Execution eſrapes,)the Creditor may 


| of the Peace apon Preſentment of the Grand 
_ may afſeſs the County for building or repairing Git. [Sec:the 


cap. 19. infra} 7 22 1141) 7 


Dy the 1 Ann. Seſſ. 1. Stat. 2. chap.'6. | H any-Ptr ſor charged. or 
committed in Cuſtody in the King's Bench or Fleet: in Execution, of 


Hall commit ſuch Perſon eſcaped to the cummom Gao of the Chumy 


Zy the 23 H. 6. chap. 10. The Cnoler Fee for a Commitment is 
Fonr-pence. Aud if he doth any Thing contrary to this Act, be for- 
feits treble to the Party grieved, beſides forty Pounds to be divided 
betwixt the King and Proſecutor. © lots; 

By the 3 H.7. chap. 3. Thoſe that have the Cuſtody of Gaols muſt 
certify the Names of all Priſoners to the Fuſtices of GnokDelivery, 


in pain of five Pounds for every Default. 


By the 8 and'9 W. 3. chap. 26. If the Keeper of any Priſon ſuffers 


any Priſoner committed on Contempt, Mean Proceſs, or Execution, 
to be out of the Rules, except on Habcas Corpus or Rule of Curt, 
it ſhall be deemed an Eſcape. 3 1 993 0 notre 
Every Perſon obtaining Judgment in an Action of Eſcape againſt 
the Marſhal of the King's Bench, or }ardern of the Fleet, ſhall have 
not only the Remedies allowd by Law, but the Profits of the ſaid 
Marſhal and Warden, or ſome fit Part thereof; which! ſhall bei ſeqne- 
fired towards Satisfattion of the ſaid Debt, with Coſts and Damages. 
[But there is a Proviſo in the Act that it ſhall not affect certain 
Debts ſecured by Mortgage of the Office of Marſhal of the King 
Bench ; and theſe Debts are kept on Foot to protect the Office, and 
evade the AG.! % /f of 11h > H arp d: 
Aud if the Keeper & any Priſon takes Money to chunive at any 
Eſcape, he fhall forfeit five Hundred Pounds, and his Office. ' 
Aud no Re-taking, or Freſh Purſuit ſhall be given\in Evidence in 
an Action of Eſfeape, anleſs eſpecially — „ and Oath made by 
the Keeper of the Priſon, That ſuch Eſcape was without' his Con- 
ſent. But i ſuch Affidavit prove falſe, ' 2 Keeper ſhall forfeit 
3% t of 1 ; . +] 


191:1:1902 0003 ; 


re-take ſuch Priſoner by any new Capias, or muy ſus forth anyether 
kint , Execattien?” % Sil 01 anion) 
Aud if any Keeper refuſes, after one Days Notice," to'fhew'the 
Priſoner in Execution to the Creditor, or his Attorney, it ſball bt 
Judged an Eſcape. . e 19075 nt Hand: 111836 Þ 9% 
If the Keeper of an) Priſon tale more than rey” Shillings und 
Six-pence by the Week for Chamber-Rent, he ſhall forfeit \twetty 

Pods; 119 hott tk 28) gotayg „ e u 9G BONA ni api), 
By the 11 and 12 W. 3. chap: 19. 10 Ann: chaps1 44 The Fuſtices 
Jury ar the ke 


6 Georg. 1. cha s 19. 10 6601 +859 ST 2 303,DOJALECL TIOD2R VI 
All Felons ſhall he impriſon d in ibe common Gnol only, whereof 


the Sheriff ſpall have the Keeping. [But ſee 5 Ann: chap. 9. 6 Geob i. 


rj O17 YO TVYNWIOG at TEETDIIG, 
Ti At ſhall not prejudice ſuch as have any-conmen Gaols by L- 
heritance, for Life, or Tears ; nor charge "any Perfdn in any City, 
Tows, &c. whith have common Gablr for Felonstoker. in the) ſumc. 


on any Mean Proceſs or Proceſs of Contempt, ſhall go at large; upon 
Oath thereof made in Mriting before the Judge of the iCourt. where 
the Commitment, Action, Judgment or Execution was, ſuch: Auuge 


. 


where retaken, there to remain without'Bail,till-diſcharged by Dao. 


And if the Sheriſf, &. ſiiffers the Priſoner render d toeſcope; he ſbali 
* * * Fr 
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Ch. 7. Laws of England. 1 
ze liable as the Marſhal of the King's Bench or N arden of the Fleet 
are for ſuch Eſcapes. Pe En WEN 7 | 
By the 5 Anne, chap: 9. One that eſcapes (being takent by Virtue 
of the 1 Ann.) ſhall be committed to the Priſon where the Sheriff 
keeps Debtors, inftead of the common Gaol. And if the Priſoner 
Eſcape The Sheriff ſhall be Anſwerable as in other Eſcapes. 
The Fudges mention'd in the 1 Ann. may Grant Warrants upon 
Oath made in Mriting before Commiſſioners empower d to take Af- 
finavits in the Country; and the Perſons may be taken upon the 
Lord's Day by Virtue thereof. 

If any Perſon in Cuſtody for not performing any Decree of © 
Chancery or Exchequer, whereby Money is decreed, ſhall eſcape, 
the Perſons to whom the Money is decreed, ſhall have the {ame Re- 
medy againſt the Sheriff, as if the Perſon eſcaping had been in 
Cuſtody upon Execution ; and recover the ſame with Coſts in any of 
the Courts at Weſtminſter. | me 
- By the 3 Georg. 1. chap. 15. None ſhall take to Farm or buy the 
Oflice of Gaoler in pain of five Hundred Pounds. 


[See the 5 Georg. 2. chap. 30. Concerning the Gaoler's Duty in 
the Cuſtody of Bankrupts And the 6 Georg. 1. chap. 19. when 
Juſtices of the Peace may commit Vagrants, and Other Criminals 
charg'd with ſmall Offences, either to the Common Gavl or Houſe 
bf Correction: ] | F £38" + 152 Ja 1 * 1 
By the Common Law, no Sheriff, Gaoler, br other of the King's * i Inf. 34. 
Miniſters, ought to take any Reward for doing his Offite, only of 
the King. But fince the Common Law has been altered; incredi- 
ble Extortions and Oppreſſions have enſued; 


II. Fuftices of the Pence are thoſe that are appointed by the Juſtices of 
King's Commiſſion to keep the Peace of the County where they *** Pract: 
dwell. Of whom ſome are made of the Quorum, (from the Words 
in the Commiſſion, Quorum A. B. C. D. E. F. aum eſſe volumus) 
becauſe ſome Buſineſs: of Importance ſhall not be-diſpateh'd with- 
out the Preſence: of them, or one of them YAM Sotho, 
Heretofore there were u Ca/;ſeroators of the Peace at Common 3 afl. 174, 
Law, elected by the County, upon a Writ directed to the Sheriff. 
But the Election of Conſervators is transfert'd by Statutes fromm the 
People to the King; and at: laſt Juſtices of the Peace are created 
Conſervators of the Peace by Commiſſion or Letters Patents undet 
the Great Seal. The Power of conſtituting them is only in the King, 
tho' they are uſually made at the Difcretion of the Lord Chancelloi 
or Lord Keeper; by the King's Leave; not that the Power can be 
transferr'd on lodg d in a Subject: The King may appoifit in everx 
County in Zaxpiand and Maler as many as he ſhall think fit. 
They are Juſtices of Record ; for none but Juſtices of Record can 
take a Recognizance of the Peace. Tir Power ariſes from their 
n, or from Statutes 2718) bio bun eblog 

581. „ eee . A, $5 Solatis 
uſgnadimu u, ,conmettin! & dioiſim & quemliber veftirat 

arios naſtrur ad Putem tioftram in Chnitatmu noftro'B. Conſer> 
vandam, c. every Juſtibe is appointed Confſerodiof of the Peace; 
and hath a ſeparate Power, and may do all Acts concerning it s nu 
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and by himſelf, and even to commit a Fellow-Juſtice upon Trea- 
ſon, Felony, or Breach of the Peace. This is the ancient Power 
touching the Peace, which a Conſervator of the Peace had at 
Common Law. As ſuch, every Juſtice of the Peace may bind to 
the Peace or Good Behaviour at Diſcretion ; and for Detect of 
Sureties 2 commit to the common Gaol; See 6 Georg. 1. chap. 
19. ante. d AN, JR 

By Virtue of another Mguagimus or Clauſe in the Commiſſion, 
Two Juſtices of the Peace, 1 — Ouorum) have a joint Power, 1. To 
enquire by Jury of all Offences mention d in the Commiſſion. 2. To 
take Indictments. 3. To grant Proceſs thereupon. 4. To hear or 
try the Offence upon Indictment. Theſe are Matters that are to be 
tranſacted at the General Quarter-Seffions. | Sce of the Conrt of the 
General or Ouarter-Seſſions, Book 4. chap. 1.) in, N 
2. By Statutes, Power is given to Juſtices of the Peace, to which 
their Commiſſion does not reach. And the Statutes of the 4 H. 7. 
chap. 12. 33 H. 8. chap. 10. and 37 Hl. S. chap. 7. give a farthes ge- 
neral Power than is expreſſed either in their Commiſſion, or in any 
particular Statute. 'There are alſo ſeveral Statutes which are not 
mentioned in their Commiſſion, and yet the Rxecution thereof is 
committed to the Care of} the [Juſtices by expreſs Words in the Sta- 
tutes. But all ſuch Statutes which do give Authority to the Ju- 
ſtices, are a ſufficient Commiſſion of themſelves, tho' thoſe Statutes 
are not referrd to in their Commiſſion, 'Theſe Statutes are to 
be executed as they direct; wherein if no expreſs Power is given to 


7 


any one Juſtice, | he can admoniſh only; and if not obey d, may 


make Preſentment of it upon the Statute, and with his Fellow Ju- 
ſtices hear and determine it in Seſſions; or he may bind the Offen- 
der to the Peace, or the Good Behaviour. 5 
Some Statutes impower oze Juſtice of the Peace alone to act. 


Some Statutes require ze, three, four, ſix. Of which Statutes where 


one, Gc. may act, there are ſeveral Collections in Print. {See Dait. 
. . A win) noitimmol) r ni 
The Authority that they uſually exertiſe from Hatutes, is con- 
cerning Ale-houſes, Apprentices, Badgers; Bail, Bakers; Baſtards; 


Beer and Ale, Carriers and Prices of Land- Carriages, Church-war- 


dens Conſtables, Cottages, Curſing and Swearing, Drunkenneſs; 
Exciſe, Felonies, Forcible Entry and Detainer, Foreſtallers, Games 
hot lawful, the Game, (and in relation to it concerning Game- 
keepers, Guns, Greyhounds, Setting Dogs, Ferrits, Snares, Nets; 


Hares, Partridges, Pheaſants, Pidgeons, Hawks, Fiſh, Deer, (50!) 
Gaols, Gun: pouder, Hackney- Coaches, Hedge- Breakers, Highways; 


and Surveyors of Highways, Houſes of Correction, Labouters, Lea- 
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Several Statutes do impower Mayors and other Magiſtrates in 
Corporations to act as Juſtices of the Peace within their particular 
Precincts, who, beſides what the Juſtices of the County may do, 
take eſpecial Care concerning the Aſſiſe (or Ordinance) of Ale and 
Beer, the Aſſiſe of Wood Billet and Faggot, Artificers and Victuallers, 
Beer-Veſlels, Veſſels for Salmon, Herrings and Eels, Dying, and of 
many other Matters relating to Trade. [See Dalton, chap. 192.] 
The Power executed by the Juſtices ont of Seſſions is Chiefly by 
WWarrant, Recognizance and Mittimus. . 
A Warrant is a Precept to ſome Officer to bring an Offender be- 
fore the Juſtice, or to levy a Penalty by Diſtreſs, &c. and muſt be 
under the Hand and Seal of the Juſtice, or his Hand at leaſt. I it 
iſſues out for the Peace or Good Behaviour, it muſt contain the 
ſpecial Matter. [See of the Petty Conſtables, poſt.) © 
: A Recognizance is a Bond of Record acknowledged to the King, 
; upon Condition to pay a certain Sum of Money if the Condition is 
not performed; as to appear at the Aſſiſes or Quarter- Seſſions, to be 
| of the Good Behaviour, Oc. If a Juſtice * compounds Recogni- r Sid. 192; 
zances, and docs not return them to Seſſions, an Information lies 
I againſt-him. | | 
I A Mittimus is a Precept in Writing directed to the Gaoler un-“ 2 Inft. 52, 
der the Hand and Seal of the Juſtice, (containing the Cauſe of the 352. 5915 
Commitment) for the Receiving. and ſafe Keeping of an Offender 
in. Priſon until he is delivered by Law. A Mitrimus need not be 
under Hand and Seal, if it is made by Order of Seffions. | 
2 The Power to demand Security for the Keeping of the Peace, 1 Ioft. 
or for the Good Behaviour, and —_— of Security to commit to * * 
Priſon, does prevent a World of Miſchief. See the 21 Jac. I. ch. 8.] Ke. 
The * Wife may have it againſt the Husband, and the Husband againſt * Dalton, p. 
the Wife, Qu. But Feme Coverts and Infants ought to find Secu- 255, 269- 
rity by their Friends, and not to be bound themſelves. A Juſtice 
may not only grant it at the ®\Requeſt of any Perſon, but he may Dalton, p. 
demand it e Offeia at Diſcretion, But he ought not to demand enz. 
Surety for the Good Behaviour: againſt! one for Defaming another. 
It is ſaid that a Warrant for the Peace or Good Behaviour cannot 
be granted againſt a Lord of Parliament by a Juſtice of: Peace; it 
muſt be by Subpæna out of Chancery. But e one Juſtice may Dalton, p. 
grant his Warrant for the Peace againſt another Juſtice of Peace, 268. ch. 117. 
as he is Conſervator of the Heade, as before hinted. Breaches of 
the Peace or the Good Behaviour may be in many Inſtances. But 
he that demands Security for the Peace, muſt make Oath before the 
Juſtice vf Blows: given, or chat he ſtands in Fear of his Life, or 
ſome bodily Hurt; on that he ſaars that another will burn his Houſe, 
C — gratit His Warrant: ¶ Sec Book 3. ch. 3. 
Of fences aganft'the Public Puace )! 
If one does a er — a Juſtice of Peace inthe Execus 
tion of his Office, he may not ouſy d himſtlf, but may. alſo ap- 
prehend the Offender, and fend him td Gaol till he find Sureties for 
_ the Peace. And he may likewiſe record a Forcible Entij; upon his 
own Poſſeſſion. In other Cafe hecannotbe Judge in his on Cauſe 
ny Thing relating to himfelf: — . woßld he adviſe- wn. 
able go act in Conjunction Wiehtuhôther Juſtice. See tha E 
cap. K one abuſeth Him by Waftis before his Faces or bcbinßcg 
his Back, in relation to his Officë, He may be bound tothe GOο, 1 
aA | M er ,qoBehaviour _ 
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4 4 Rep. 16. Behaviour for his Sawcineſs to a Magiſtrate ; 4 but if He is Abuſed 
_ ag in the Execution of His Office, The Offender may be alſo indicted 
Dalt. ch. 114. at the Quarter-Seſſions and Fined. To ſpeak contemptibly of His 
p-258.ch. Warrant, or to caſt it into the Dirt, is a Contempt againſt the 
Koll. 227 King's Proceſs. But if one Abuſes a Juſtice of Peace by Words that 
78. do not Relate to his Ofhce, it ſeems to ſtand only as in the Caſe of 
i Lev. 52 other Perſons that are not Magiſtrates, [See Of * Book 4. 


09! chap. 3.] I do not ſpeak here of Actions of the Caſe for Slandering a 


Juſtice of the Peace in Relation to His Office: For an Action may 
lie where no Indictment lies. | 
e 4 Inſt. 176, © One or more Juſtices of the Peace cannot make a Warrant 


177, 178. 5 | , | 
5 Rep. 91,92. upon a bare Surmiſe, to break open any Man's Houſe to ſearch for 


a Felon or ſtolen Goods, tho' commonly the Houſes of poor Peo- 
ple arc often ſearched by Vertue of ſuch Warrants for ſtolen Goods. 


210.4 uſtice ong 70 
the Juſtices in I ought not to ſend 


- 
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Note, That a Juſtice, Gc. when he juſtifies the Act done by him; 
need not ſet forth his Commiſſion, becauſe it is recorded, and re- 
maineth with the CA Rotulorum: 


By the 5 W. & M. chap. 4. The Statute of the 34 and 35 H. 8. 
chap. 26. is repealed, by which Juſtices of the Peace in Wales were 
limited to eight in each Connty. 


[See of Conftables, infra, and ſee Dalton concerning Juſtices of 
the Peace, chap. 1, 2, 3; 4, 5, 6. 5 1 
III. i The Coroner (Coronator 4 Corond) is an Officer of the King, Of the Coro- 

that hath Cognizance of ſome Pleas of the Crown. He is to be k 4 jag. 31 
elected in full County, (i. e. at the County-Court) by the Freehold- 32, 176. 
ers, upon the King's Writ De Coronatore eligendo: | See the 28 Ed. 3.“ 1 1 
chap. 6.] and ought to have Lands in Fee in the County to anſwer 17;, . 
all People, [See 3 Ed. 1. chap. 10. 14 Ed. 3. chap: S.] though now F. N. B. 163. 
mean Perſons execute the Office. But if the Coroner is inſufficient, 
the County, as his Superior, ſhall anſwer for him. He ought to exc- 
cute his Office in Perſon, for he is a Jadicial Officer, tho' Deputies 
are too often appointed. The Number of Coroners are not fixed: 
| In moſt Counties there are four, beſides ſeveral ſpecial Coroners 2 Inft. 115, 
in divers Liberties and privileged Places, as the Coroner of the m 7, 271. 
YVargn, Ore [See 28 E. 1. chap. 3.] and by Charter ſeveral Corpora- = : Inſt. 445, 
tions have Power to chooſe Coroners for thtin Precincts. "PP 
The Lord Chief Fuftice of the King's Bench is n the Sovereign 8 4 os 54. 
Coroner, and he may view a Body, and record it where-ever he is: 
The Lord Mayor of London is Coroner of that City; but * 8 Rep. 146. 
= — pronounces the Judgment upon Outlawries there by * 

. 5 | h 250. | 

The Power of Coroners is either Judicial or Miniſterial. 
Ther Fadicial Authority (both of general and ſpecial rake) P 4 Toft, 271. 
is in Caſe where one comes to a violent Death by Felony or Miſ- 5 Rep. = 
chance, to pronounce Judgment upon Outlawries in the County- 
Court, to take and enter Appeals of Murder, (5c. tho he cannot 
proceed any further, but muſt deliver them over to the Juſtices. He 
may'alſo enquire of the Eſcape of the Murderer, Treaſure-Trove, 
Wreck of Sca. Deodands, (5c. but of no Felony, except of the Death 
of a Man, and upon View of the Body. [ See of the Court of the Co- 
roner, Book 4. chap: 1. and the 4 Ed. 1. 14 Ed. 1. 14 Ed. 3. chap. 6. 
28 Ed. 3. chap. 6. 7 H. 8. chap. 7] | | 

4 The Minifterial Power of a Coroner is exerciſed when Proceſs is * 4 luft. 211. 
ordered. to the Coroner to execute the King's Writ, upon a juſt Ex- . 399. 
ception made againſt the Sheriff, as that the Sheriff is a Party, &c. 
One cannot! return the Proceſs, if there are more in the Countʒ. 

The Juſtices of Aſſize and of the Peace have Power to puniſh the 
Defaults of Coron ers 6 e. | 


A Coroner may be Diſchargedof his Office by the King's Writ, * de 8-3. 163 
a 


arore exonerando. But à Coroner remaineth, tho the 1 King : 10d 3. 
jeth; becauſe he is choſen by the County, and his Election returned «© > Inſſ. 153. 
of Record in Chancery. Otherwiſe of thoſe- that hold their Places 
by Wit Commiſſion, Letters Patents, &c. [See 1' bin. chap. 8. 
- IV. The Treafarer of the County is hethatkeeps the County-Stock;/ Of the Tres- 
There are two of then in each County, to be choſen by the major bes * 
Ii ebnode2r/ FIT 2294 ian M 1 108 ©7 UT 91%901 "Part 
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Part of the Juſtices of the Peace, (5c. at Eaſter Seluͤons. They 
muſt have ten Pounds a-year in Land, or one hundred and fifty 
Pounds in Perſonal Eſtate, and ſhall not continue in their Office 
above a Year. The Treaſurer that refuſes to exccute the Office, 
may be fined by the Juſtices three Pounds at the leaſt. The Coun- 
ty-Stock is raiſed by rating every Pariſh yearly at Eaſter Seſſions ; 
and is to be diſpoſed of to charitable Uſes, as for the Relief of 
maimed Soldiers and Mariners, Priſoners in the King's Bench and 
Marſhalſea, and in the County-Gaol, for paying the Salary of the ! 
Governors of Houſes of Correction, as alſo for the Relief of poor 1 
Own and Alms-houſes, ſituate within their ſeveral Juriſdic- 1 
tions, (FC „ 
The Treaſurers are to Account yearly at Eaſter Seſſions, or with- 
in ten Days after, to their Succeſſors, in Pain of five Pounds at 
leaſt, to be impoſed by the Juſtices in Seſſions. 
Their Duty is ſet forth, the Manner of raiſing a Stock, how it ſhall 
be diſpoſed of, and how they ſhall Account, &c. in the Statutes of 
43 Elia. chap. 2. 43 Elia. chap. 3. 7 Jac. 1. chap. 4. 11 and 12 
IV. z. chap. 18. 5 Ann. chap. 32. [See of the Receiver for Priſoners 
116 12 V. z. chap. 19. and of the Treaſurer upon raiſing a Tax for 
Bridges, 1 Ann. chap. 18. and for his Duty concerning Tranſporta · 
. tion of Offenders, 6 Georg. 1. chap. 23+] Trad | 
8 Conſta- V. t Conſtables (anciently written Cyning ſtables, from Coning. a 
x 4 inſt 123. Samo Word, ſignify ing King, and Staple, Stability; or Safeguard) 
| are Officers appointed for the Preſervation of the Peace in Hundreds, 
Pariſhes, and 'Towns, 1 ar, ad bi 0105 
: 8 Conſtable is either a Chief or High Conſtable, or a Petty Con- 
| able. TY i e neo 1201552 H 203 
« 4 Inſt. 267, 1, The u High Conſtable is an Officer over the whole Hundred, and 
3 eh. is uſually appointed and ſworn before the Juſtices oß the Pogte at 
$. 1. 6. 3. their Quarter - Seſſions. He is ſometimes choſen by the Juſtices in their 
| ſieveral Diviſions; tho by the Common Law He ought to be chaſen 
| * in the Turn or Leet. He is forced to ſerve, if legally nominated 
and choſen, [See 34 H. 8. chap. 26. for Walks.) ] 
- This Chiet Conſtable is as it were the Overſeer and Director of. the 
\ Petty Conſtables, Headboroughs, and.'Fithing-men, within his Hun- 
\ dred. His Duty is chiefly contained in his Oath, which is in EffeQ; 
. To, ſee the Peace kept, to apprehend Felons, Rioters, Ga. or toi make 
Hue and Cry, to — the Watch duly kept in his Hundred to ſeg 
that the Statutes made for the Puniſhment of Rogues, Vagabonds; 
Ec. be duly executed, to have a watchful Eye on unlawful Gaming- 
HNA Houſes, to preſent all inordinate Tippling and Drunkenneſs, Blood- 
ſheddings, Affrays, Oc. and Popiſn Recuſants within his Liberty; 
to execute Precepts and Warrants to him directed from the Juſtices, 
of the Peacg, G. He ought to make Returns. before the Juſtices 
of Peace in Seſſions, or in the monthly Meetings of their Diviſions; 
(land to cauſe the Petty Conſtables to make Returns):to-all-the Ar- 
tiscles contain ꝗ in their Oath, or that concern their Oſſice. Beſides what, 
is exprelly.contaiged in their Oaths, they are to return all Victuallers 
and Ale-hauſgibegpers that ſell withaut᷑ Licenſe; all ſuch Perſons as, 
divide their Houſes into D do entertain Inmates 
„„ [ta the: Annoyance of the Neigbhouthood, and: ate likely to h a 
3 ' Charge to the Faxiſh the Defaults of Petty Conſtahles, Tithing mem 
Ge. for neglecting to apprehend and puniſh Beggars, Vagabonds, — 
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Ch. 7. 
and ſuſpicious Perſons, Whores, Night-Walkers; Mothers of Baſtards 
who are like to be chargeable to the Pariſh ; thoſe that refuſe to 
take poor Apprentices; all Defects in Highways and Bridges, with 
the Names of ſuch as ought to repair them; all Scavengers that 
negle& their Duty; and all common Nuſances in Streets, Lanes or 
Alleys; Bakers felling Bread without Weight; Brewers ſelling Beer 
and Ale to unlicenſed Alchouſes, Regrators, Foreſtallers, Ingroſſers 
of any dead Victual, Gc. and at every Quarter- Seſſions to pay over 
to the Treaſurers of the County, or one of them, all ſuch Sums as 
have been levied by Church-wardens in their Pariſhes toward the 
Relief of Priſons, Hoſpitals, Almshouſes, Go. | 

The Chief or High Conſtable may be Removed by the ſame Au- 
thority which appointed him. 


05 the 5 Eliz. chap. 4. The High Conſtable may hold a Petty 


Sefſſuons (otherwiſe called Statute Seſſions) for Hiring Setvants. 
[See 43 Eliz. chap. 2 & 3.] 


2. A Petty Conftable is an Officer appointed in each Town, Vil- 
lage or Pariſh of every Hundred to aſſiſt the High Conſtable. The 
Chooſing and Swearing of him does properly belong to the * Court- * 8 Rep. 38, 
Leet. But now He is choſen by the Pariſhioners; and a Juſtice of 3 A 
Peace uſually ſwears Him, and upon juſt Cauſe removes Him. [See 28. 6. 5. 
the 13 & 14 Car. 2. chap. 12.] He is to be choſen every Year, but 
muſt execute the Office till another is appointed, or till he is diſ- 
charged. Y A Cuſtom for every Inhabitant to ferve by Turns accord- » i Sid. 355. 
ing to their Houſes, is good; and if it happen upon a Woman, ſhe 
muſt hire one to ſerve in the Office of Conſtable, according to that 
Cuſtom. But Ræſpondeat Superior upon any Miſcarriage; unleſs 
the Deputy is ſworn and allow'd in the Court, for then he is Con- | 
ſtable. The Oath of the Petty Conſtabſe is in general Terms to: Dalton, ch. 
execute the Office, Cc. 2 But if he refuſes to ferve, he may be 28. f. 5. 
bound over to the Aſſizes or Seſſions, and indicted and fined. . 
There is frequently a Tithinguan in the ſame Town with a 
Petty Conſtable; who is in the Nature: of a Deputy. to cxecute the 
Office in the Petty Conſtdble's Abſence: | 1 1 
The Duty of a Petty Conſtable: is to execute the Office of the 
High Conſtable in his Abſence; to keep the Peace, to aid and afliſt 
the High Conſtable to malle Prefentments at every Aſſizes and Quar- 
ter · Saſſions of every Thing that is amiſs | under his Cognizance. 
But they uſually, make formal Returns, (tho! upon Oath) that all! 
Things are well, and get a. Juſtice of Peace to ſign their Preſent- 
ments. More. Jabtfoufarhe, the Duty: of Petty Conſtables ariſes 
from the Common Law and by Statutes. 6. 
D By Cm ha] the Petty! Conſtable is * Conſervator of the : Dalton, eh. 
peaca, and in theking's Nama may c Afﬀrayers to keep the f. 5 7: ©: 8. 
8 He may wWithout a Warrant commit to the H. P. C. 133, 

ks, G. an that mabe an Aa, of aſſault others; or threaten 136. 
beat on kilh another; D is aboutite; break the Pracui in His Pre! 
till ha can get Aſſiſtano to catrꝭ the; Offender before u Fuſtice 
of the Peace to be committeuctu Priſon: if he will Mot nd Sureties. 
But if the Afiran, &a is orer, he amuſt ha a/Warradt to cr the 
Offender: befare &:;Julſtice of Pekce-tb find! Sarevies;orithe def; rams. 125; 
ma be bbundꝭ over te the rSefbidns; IE the:Adfuytis/in a Dalt. ch. 8. 
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86 An Inſtitute of the Book I. 
the Conſtable may break into the Houſe to ſee the Peace kept. If 
ſuch Offenders fly into another County, or into ſome Franchiſe in 
the ſame County, he may make freſh Purſuit, and take them there. 

c Dalt. ch. 8. If an © Aſſault is made upon the Conſtable, he may defend himſelf 

fg and juſtify the Beating of another. And if he happen to be killed in 

doing his Duty, it is conſtrued to be premeditated Murder. He may 
command all Perſons to aſſiſt him to prevent a Breach of the Peace; 
and if any one refuſes, he may be bound over to the Seiſions and 
fined. 

It is moreover the _ of the Petty Conſtable by the Common 
Law to execute Warrants directed to him, with Speed and Secrecy, 

F. N. B. 8 . and not to diſpute the Authority, if the Juſtice of Peace has 4 Juriſ- 

1 dition. But if any Juſtice ſends his Warrant to a Conſtable, c. to 

OO bring one before him to anſwer all ſuch Matters as ſhall be objected 

| againſt him by A. and doth not ſet forth the ſpecial Matter in the 

* 2 Inſt. 591. Warrant, © the Warrant is unlawful; becauſe it does not give the 

Offender Time to find Sureties: Therefore the Officer is liable to an 
Action of Falſe Imprifonment if he executes it; tho' ſuch Warrants 
are commonly iſſued forth. So if a Juſtice of Peace ſends a Warrant 


to a Conſtable to take up one for Slander, (5c. the Juſtice hath no 
Juriſdiction in ſuch Caſes, and the Conſtable ought to refuſe the Exc- 


— 


cution of it. As He is a ſworn Officer he need not ſhew his War- 


rant, but muſt do as hath been ſaid before. [See of the Miuiſterial 

Power of Sheriffs and Batliffs ſupra.] If a Conſtable, (5c. lets one 

go upon his Promiſe to return, and he fails of his Promiſe at the 

Time appointed, the Conſtable cannot retake him by Virtue of the 

ſame Warrant; becauſe he was releaſed by his Conſent, He is not 

bound to go up and down with an Offender to get Sureties, but he 

may keep him till Sureties come to him; and then he is at Liberty 

| to go to any Juſtice of Peace, provided it is not too far off, and the 

! Rep. 59. Conſtable conſents to it. It is at the f Election of the Conſtable, 
Gc. whether he will 


before the Juſtice who ſigned the Warrant. But if a Conſtable has 
a Warrant to execute, and afterwards a Writ of Syperſedeas (being 
a Command to ſtay or ſtop) comes from another Juſtice, to whom 


the Party hearing of the Warrant offered Sureties before an Arreſt, 


the Conſtable muſt not then execute his Warrant. If he does, it is 

Falſe Impriſoament. The Conſtable may juſtify the detaining of 

s Moor 408. an Offender for a Day s without a Warrant; the Juſtice then not 

having an Opportunity to examine hum. 

1 This is the Power and Duty of a Petty Conſtable by the Cm 

at. ene VE Dan ds RIES} 212 03; 

2. He hath much Power and Duty alfo by ſeveral Sratutes, as con- 

Ceetning Alehouſes, Arms, Drunkenneſs and Tipling Beggars, Bridges, 

Cats and Carriages for the King s Uſe, er the Mark of Soldiers 

- Cattle imported; Deer ſtea lers, Dogs, Guns, Nets Oc. Exciſe, Fiſh, 

Forcible Entries unlawful Games, Game, (as Pheaſants, Hares, c.) 
Hedge: Breakers, Highways, Hue and Cry, Labourers and 


arterly: Money to be Jevied for maimed Soldiers 


newt Qu 
—_——C' Pxiſuners, Diſtreſſes for Rent ahd: for Forfeĩtures, 
9 45 Do and Vagabonds, Sabbath-keeping,' Swearing and Curling, 


A0 1 


carry the Offender before any other Juſtice of 
the Peace, if the Warrant is not ſpecial, (2jz.) To bring the Party 
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Pariſh where the Felony was committed. 


1 F 
* 
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Night-Watches from Aſcenſion-Day till Michaelmas, Weights and 
Meaſures, Wood-ſtcalers, (5c. | 


n It has been doubted whether a Conſtable may make a Deputy; * = Sid. 355. 
but now it is agreed that he may make a Deputy. | As for Diferters Pali. cf. 1. 


from the eſtabliſhed Church, ſee 1 J. & M. Seſſ. 1. chap. 18.] 


9 7. 


There are other Officers of like Authority with Conſtables, as the l Roll. Abr. 


Borſholders in Kent, the Third-borough in Warwickſhire, the Tithing- ?? 


man, Borough-head or Head-borough, or Chief Pledge in other 
Places. But yet a ray Conſtable ſeemeth to have greater Autho- 
rity in ſome Caſes. If there is a Conſtable in the ſame Pariſh, he 
is the Head-Officer ; but where there is no Conſtable, the Office and 
Authority ſeems to be all one under another Name. 
If a Conſtable does not do his Duty, he may be indicted and 
fined by the Juſtices. | | 
| [See the 7 Fac. 1. chap. 5. 21 Fac. 1. chap. 12. There Action: 
are brought againſt a Conſtable, &c.] h 


By the 13 & 14 Car. 2. chap. 12. Cogſtables, Headboroughs and 
Tithing-men out of Purſe, they and the Inhabitants may tax all 


chargeable by the 43 Eliz. chap. 2. (as every Occupier of Lands, 


Tithes, Wood, Gc.) which Rate being confirmed by two Juſtices, 
the Conſtable may levy is by Diſtreſs and Sale of Goods. And if 
Conftables, Headboroughs or Tithing-men die or go out of the Pa- 
riſh, two Juſtices of the Peace may ſwear new ones till the Lord 
of the Manor hold a Court-Leet, or till the next Ouarter- ben 
who ſball approve of them, or appoint others. And if any of them 
continue above a Tear, the Fuſtices of the Peace may diſcharge them, 


and put in others till the Lord of the Manor holds a Court. 
\. By 1 H. 8. chap. 6. and 32 H. 8. chap. 40. Phyſicians and Sur- 


ondon ſhall be excuſed from bearing the Office of Conſta- 


Ie of 

le or any other Pariſh-Office. oy 

i} the 1 W. & M. chap. 18. Diſſenting Teachers qualify d ac- 
cor ding il 3 


0 dhe Act, are freed from Pariſb- Offices. 


* 


By the 6,W, z. chap. 4. 1 Ann, chap. 11. 10 Ann. chap. 14. Apo- 


thecaries are exempred from ſerving in Pariſb- Offices. 
A the 5 & 8 W. z. chap. 21. Regiſter d Seamen are exempted from 


Pari ſoQHicet. [See 9 Ann. chap. 21. | ui 
Ax tbe 10 & 11.W. 3. chap. 23. All Perſons that have proſecuted 
an) Felon to Conviftion, are excuſed from Parochial O ces in the 


* 
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Week by the joint Conſent of the Miniſter and Pariſhioners, if it 
may be; in which Caſe, the Miniſter has only a ſingle Voice, as 
every other Pariſhioner. But by Cuſtom, the Miniſter ſhall chuſe 
one, and the Pariſhioners another. And by Cuſtom the Pariſhioners 

| 1Vent. 267, only may chuſe both. ! Which Cuſtom muſt prevail againſt a 
% Roll. Canon. m A Lawyer, an Attorney, Gc. being choſe Church-warden, 
Abr. 272 may have a Prohibition, by Reaſon of their Attendance on the 
| Courts at J/eftminſter. They are to be ſworn by the Ordinary, Oc. 
| and when they are choſen by Vertue of any Cuſtom, if the Ordi- 
* 2 Roll. nary, Oc. n refuſes to ſwear them, a Mandamas may compel him 
Abr. 234 to it; tho They may execute Their Office before They are ſworn. b; 


m_ 
* 


* 


% * 
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Vent. 67. The Authority and Duty of Church-wardens is either by Common ® 
Law, or by Statutes. & 
4. By Common Law, Church-wardens, as ſoon as they are ſworn, | 
„Lamb. 70. are a © Corporation enabled to ſuc and to be ſued for the Goods be- 
* N longing to the Church. » The Church Goods ought to be in their 
verb. Church. Cuſtody. They are not capable of Purchaſing 4 Lands for the Uſe 
evardens. of the Church, except in ? London by Cuſtom; but they may pur- 
Kull. Abr. chaſe Goods and Chattels. Lands muſt be purchaſed in the Name 
393- of Truſtees. They may have an * Action of Treſpaſs for ſuch Goods 
; 22 2 or Utenſils, taken out of the Church, as belonged to the Pariſhion- 
-4 ers, tho the Treſpaſs was committed in the Time of their Prede- 
1 Cro. 145. ceſſors. They are a Corporation only as to the obe Goods for 
the Uſe' of the Church; but not to have an Action for Goods of 
which they were never poſſeſſed. Chancery only can relieve them 
Finch, in that Caſe. * Therefore Church-wardens are not enabled to abe 
_ * a Feoffment, a Leaſe for Life, or for Years; or ſuch other Things 
1 wh | x | 
Lamb. 73, 74. as have Continuance. Neither can They make a Leaſe of Lands, 
4 Terms ofthe given to the Uſe of the Church, or Act as Church-wardens, in an 
1 Char b war- Thing concerning Them. | Cuære, Whether a Bond made to 
| dens. Church-wardens and their Succęſſors for the Pariſh-Money lent. out 
E - at Intereſt, is Good? Such Bonds are uſually given to Them; as 
alſo Bonds to Church-wardens and their Succeſſors, tg ſecyre a Pa- ; 
riſh from keeping a Baſtard-child, &c.] It is ſaid That Church- ; 
wardens are a Kind. of Corporation enabled to ſue for Any 1 re 
belonging to the Poor of the Pariſh, as well as for Any Thing | 
| belonging to the Church. [See of the Power of a Sole COrporagion, 
chap, 8.] And they have no ſuch Property in the moyeable Goods 
» Lamb. 72, belonging to the Pariſh as to." ſell them, without the Conſent of 
Baar, abr, the Pariſhioners and the Ordinary. For they are a Corporation 
288, for the Advantage. of the; not to its Prejudice, If they 
„ waſt the Goods of the Church, the new Church-wardens may 
call them to xe. their Ordinary, or bring their A - 
tion at, aſe of one of the new Church 
warden | F 
not ele b 
£2:Roll, ann Thins belonging tot : 
* down, or if Chur | : 
or Vicar (n urch-wardenz) ſhall have the Action? 5 
Further, Th. b Cannon Law is to Repair the Chytch, 
Gente make, 7 e 4% and to-pals their 44. ; 
See 242 * »COMPETr |; © Things, indeed are of Feclelitical ggnizance, i 
blut neceſſary to be known by every nee . 
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1. As to Repairs, J They muſt keep the Body of the Church in 2 Inſt, 489, 
Repair, and the Seats belonging to it, as alſo repair the Mounds of 53: 
the Church- yard, and ſce that all be kept in good Order. For of 
common Right this ouglit to be done at the Charge of the Pa- 
riſhioners, becauſe they have the Benefit of worſhipping God in the 
Church, and of burying their Dead in the Church-yard; tho they may 
by Preſcription charge the Repair of the Mounds of the Church- 
yard on a particular Perſon, by Reaſon of his Eſtate. * The Parſon * 2 Cro 367. 
only hath Power to give Leave to bury in the Church; but the Ven. 274 ; 


— 


* 
* S> « n 8 
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Church-wardens muſt be paid for repairing the Floor, if the Grave 
is made in the Body of the Church. If Anyone claims an Ifle for a 
| Burying-place, He only muſt make good the Pavement. "dhe 
| If a Church falls down, the Pariſhioners are not bound to rebuild . 
l it. Neither are the Church-wardens bound to repair the Mayr 
g which lead from the Pariſhioners Houſes to the Church; except there 


is a Cuſtom for it. [See for London, 22 Car. 2. chap. 17.] 
As they muſt Repair the Seats in the Body of the Church, ſo with 
Conſent of the' Miniſter, they may place the Pariſhioners in thoſe 
Seats ; reſerving. ſtill to the Ordinary (becauſe the Church-wardens 
are Officers under him) a Power to correct the ſame. For they are 
ſuppoſed to act by his Authority; becauſe he 2 originally hath the * 3 1nft202. 
Diſpoſition of all the Seats in the Church and Chancel. The 
Church-wardens may have this Authority in themſelves by Cuſtom, _ 
as in Londom; and particular Perſdns may b preſcribe to have a bid. 
Seat, as belonging to them by Reaſon of their Eſtates, which have 2 Cro. 366. 
been conſtantly repaired by them: The Repairing of them is ne- 
ceſlary to ſupport the Claim. One may preſcribe to an Iſle in a 7 
Church, to fit there with his Family to hear Divine Service, and to 
bury there. But the conſtant Sitting and Burying there, without 
uling'to repaid it, doth not gain any peculiar Property therein. If 
theulſlo hath ben uſed to be repaired at the Charge of the Pariſh 
in common, the Ordinary may appoint whom he pleaſes to fit there, 
not withſtanding any Uſage to the contrary O.]. So one cannot pre- 
. ſeribe to a Stat, or to Priority, or à Place in a Seat in the Body of 
. the Church generally, without ſhewing, That he and all thoſe that 
Z lived in his Houſe have Time out of Mind fat there, and alſo re- 
| pairid it. No one can elaim a Seat in a Church by Preſcription 90 
appendant or belonging toe Land, but it muſt be faid as belonging < 1Inf 12244, 
toia Houſeg in Reſpect of tho Inſlabitäney thereof; tho it hath been Sid 361. 
adjudged, that a Seat in an Ile may be preſeribed for by an Inha- 
bitant of another Pariſnn on 4 211 | S911 TO Lk : FAY £ þ "7 " 
+:If the Chnrehuwardons ore or add any neee Ting, either as to the 
Fabrick of the Church; Utenſils, or Church yard, they muſt have the 
Conſent ofthe Pariſhioners. And if the new Additions are in the 
Church, the Licence or Faculty of the Ordinary Hehe, we 
as;the Conſent: of the Pariſhioners; for he is the Tulge in Law of 
what is proper and decent there; ah in this Caſe, the major Part 
of the Pariſhioners caundt conclude him. Ia Matters of neceſſary 
Repairs, the gteateſt Part ſhall bin@ths leaſt: U But if the major * 1 ventr. 
Part will not; conſent. where the Repairs are neceſſary, the Church- 
wardens may repair without their Conſent, if upon Notice of Time 
and Place to muet, they refuſed to meet; or meeting, refuſed to 
make a Rate. And as the Church wardens are to lay out the Mo- 
RY N r 
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go An; Inſtitute of the 
ys they are anſwerablo only for Doceit, not for Indiſorotion, if 
they lay out more Money than was, needful, 
* 2 Ioft.g8g., © "The Changel is to be repair d by the Rector or Impropriator, 


z Ventr. 35- by the Cuſtom of England; unleſs the Vicar is oblig'd to it by Com- 

ſition, c. But a Rectory impropriate (being a Lay Fee) cannot 

py eſequeſtred by the Court-Chrid ian for the Repair of the Chancel, 

By B Cuſtom The Pariſhioners in the City of London re- 

pair the Chancel as well as the Body of the Church. Such a Cu- 

Ro alſo is in other Cities and large Towns, where there are no 

Tithes to be chargd for the Repair of the Chancel, 

2, Rates and Levics alſo are to be made by Church-wardens to 

45 the Charge of Repairs, Gc. The Rate Ao to be laid upon 

every Occupier of Lands within the Pariſh, tho' the Occupier lives 

* 5 Rep. 65. in f another Pariſh; for * is a Pariſhioner for this Parpoſe, and may 

1 Cre. 455 Come to the Aſſemblies or Veſtries of the Pariſhioners when they 

$43- meet to make a Rate. A Perſon living in one Pariſn, and occu- 

8 5 Rep.67. Pying Lands in another, ſhall not be charged for the 8 Ornaments of 

e Church or Utenſils, Bells, Repair of Scats, for Bread and Wine 

or the Sacrament, Clerk's Wages, Viſtation-Charges, Sc. by Rea- 

ſon of thoſe Lands: For the Perſonal Eſtates of the Inhabitants are 

chargeable for every Thing that cannot be refetr'd to the Fabrick of 

the Church, or the Repairs of the Church-yard, or other Matters 

' » 2 Roll. Which may concern the Frechold, b Therefore ſome ate of Opinion, 

_—_ 23 that Church - wardens ſhould make two Rates; one upon Lands and 

. Dea 15 which Py coheern the Freehold of the Church, and an- 

RG es 1 Eſtates and Stock, to defray other Expences. 

1 * is Method N Confuſion, fo it js ſeldom practis d. 

i Hob. —_— 4 Hamlet having Chapel of Baſe, muſt pay to the Ae 
of the Mother- Chur by 55 5 

J Rep. 6% The Rates. mult be made with the Conſent of k Go majer Part 

n. of weden Houſe-keepers, or Occupiers of Land. In Order 

they maſt have Notice of a Veſtry (a Place fo called 

is bong Yr the Miniſter kept there) and then all that are 

abſent are to. be concluded iq the Waasen of thoſe. that are pre- 

ſent, ; wha | in Conſtruction of Law are the. whole Pariſh. And if 

— Such Pariſhioners, at all appear after convenient Notice / given, the 

hurch-wardens alone may make the Rate, and recover it in the 

Fecleſialiica Court, if the Defendant cannot ſne that he is ille- 

1 \ Pay 3 75 gy or unequally taxed, in. | Reſpect of the Quantity of his Land, 

3 being rated for more tag ke:hekt an that the Land which he 

hath is over-rated ; or that the Rate was een; or that ſomt 


Lands in. the Paxiſh; are omitred.in the Rate., Some: prctent} that 


1 8 e of the Arehdeacon, Gr. is neeeſlariz when the 
10 Part om ther ſe. _ ſent wilk not Agree to the Rates 


Salert Veliries or a certdiviNuthber'@f 

WE c dee Ive -the. Goverment: of the Pariſſi, te make 

175 to, take t (LS Church-wardens, CG %% ́ 11 

hoſe that pay FP! Church Rates, havenat:any Vote im Affairs te 

dong exceps the Reftor-or Vican, becauſe they, baving the Freu 

BY: os hurth and Church-yard in them, havera-ſpecial. Intereſt 
to, fee that Rates, be 9 enable Church-wardens to paint it. 

A Taxation by the Pound - Rent is the | 


Hob: nora Query: of: the band. 


ines 1 © 


_ Laws f Englund Las) ==: 91 


—— „ * 
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Gh. 900 


016 407 Hot. | Tr: 
I $4 Sealer of Gncumſpeto gut or i3 Ed. 1. Rates . e- 
pnir of. Churches; Church-yar ovtatrg decent Ornaments for the 
Celtbrafion: of Divine ce ofs llowd 70 be 'of Bechfiaffical 
Cognizance.io| Sees Inſt: 489 2 n 1 - 
By the 37 H. 8. chapi127; Where neo Churches are united, the 
Repairs and Rates re * 70 be: ſeparate as before. 117 t 
i ebnatt ; 
„This is te be-uiderſiood of Vriion of omen Chniches 
5 ni 2 of tne 8 10 %% on ny 
18 tbei g W. & NI. oh. 12. 11 were are Obarthes off Puri hes 
in Cities and Forms Corporate (which have been united by Vertue of 
the. Statute fer 17 Cał. al chapꝭ 3.) nd ane of them is "demoliſhed: 
the Partfhianers of the demoli ſbed Church ſhall pay to the Repair of 
the other Church, andithe Ornaments thereof; in Proportion as the 
Archbiſhop or Riſbup that mude the Union ſhall dirett { and For ant 
of. 140 Hall bear ohe herd Par r. (e the 10 Ann. 
cha 911 {| 21 lotte ,! JF 
by the NS W. z. chap! 305 eee Ude b to pay any 
Chara Ratet; gu ext. Fuſtices of the Peace may order Payment; 
and uon Refuſul. to oliey the Order, one them may by eee me 
wer. ouch by ee Ge n 1 Georg: 1. W 
2 ti 203 101 1979094 7 507. 31:5; 76 68] Ft il 
3 5 The Duty af Church bar dem alſd is to Preſent or -critifip to 
the Ordinary, Orc. all Things preſentable by the Eccleſiaſtical Laws; 
which relate to the Church; the Pur ſon add the Pariſhioners. The 
Articles delivered to the Shutch- werdens are for tlie moſt part found- 
ed upon the Book of Canons agredd: on in the Year- 1603, and the 
Rubricks of our Liturgy. They are bound to preſent Crimes and 
Offenoes not only from their own. Knowledge but. common ® Fame; 3 Cio. 291, 
that ſo every Scandal that gives Offence may be puniſned. Now the 
Ordinary tendered an Oatir to a Church warden, to preſont according 
to the ® Articles, which be refuſing to take wAF: excommunicated yz = Ventr.t 14. 
upon which a Prohibition was gratited, becauſe ſome of the Articles 
might comprehend 'Fhirigs out of the Eccleſiaſtical: Juriſdiction, . - WW 
the Oath 10 To male eee eee King's Hocles e iwentr. 127. 
ſiaſtical Daros, and the Articles am offered by Way of Charge and 
Direction, no Prohibition aught to be grante me" larger Pariſhes, 
Sideſmen (angiently - S$pz6ds. Men, otherwiſe: oal bd: Haber) are 
annually choſen to aſſiſt the Church - wardens in their ries and 
preſentment of Offenders to the Ordinary. A Rector, Vicar, (or 
Curate in their Abſence). may make Preſentments but they dught 
to, be- upon their P Oathsi | gi bas Y yoRimM D503 d flih jan 2 ventr 43. 
4, Laſtly; By the C ο Law Church · wardens are at the End 
of the Year, or. within a Month after at maſt, upon Notice befor. 
and, to give an Aecbunt of their Reatipts And Disburſechentsito's Can. 3g. 
e Miniſter and Pariſhioners; and deliver what remains a 
Hands to the Pariſhionets or to the nem Church; wardens! If th 
refuſe, they may be preſented at the next Viſitation, or the now 
ficers, or any of the Pariſn that have Intereſt, mayj by Proceſs, cult 
them to Account before the Ordinary, and may D Ones their Ex. 
ceptions againſt it; r or the ſucceeding Church- 3 fas them  , PE Abr. 
are Whit of Accompt at Common Low. E them Receipts fall * 
2 5 2 | TY O , 
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of their Disburſements, the ſuccceding Church-wardens are bound 
to pay what is due to them, and it amongſt their Disburſe- 
ments to the Pariſhioners at the End of the Near. When they have 
faithfully accounted, and their Account is allowid by the Miniſter 
and major Part of the Pariſhioners preſent, it ſhall hot afterwards 
be in the Power of any to make them account again unleſs ſome 
Fraud in their Accounts is afterwards diſchYye ret. 
Note, That tho a Pariſh ſtands in Two or more Counties, yet the 
Authority of Churchwardens is the ſame in every Part of it, as if the 
Pariſh had been only in One County. For they being Officers in Ec- 
cleſiaſtical Affairs niuſt follow the Diviſion of the Eccleſiaſtical FutiC 
diction into Dioceſes, Archdeaconries, Deanerics, Pariſhes: And con- 
ſequently muſt attend at the Viſitation (whether of the Biſhiop, Arch 
deacon, or Other Otdinary) to give an Account of the Due Execu- 
tion of their Offices to that Biſhop or Archdeacon, Gc. in whoſe 
Dioceſe or Archdeaconry, Ge. the Pariſn· Church does ſtand; that 
being the Place where the Pariſhioners are united, and to which the 
Buſineſs of Church-wardens does almoſt wholly relate. But Conſta- 
bles, and Tithingmen belonging to the 'Temporal Juriſdiction, muſt 
follow the Diviſion of that Juriſdiction into Counties, Hundreds, 
= Tithings. And therefore where there is a Hundred or Tithing in 
| MOM Two Counties, there muſt be different Conſtables and Tithingmen, 
tho in the ſame Pariſh; and they muſt Account for the Diſcharge of 
Their Offices at different Aſſizes and at different Seſſions. | [See Of a 
Pariſb in the Iutruduttiom.] - Overſeers of the Poor atid Surveyors of 
the Highways are not Officers at Cums Law; but-plac'd in Pa- 
riſnes and 'Towns-by Harnurer. [See Of Oberſcers of the Poor and 
Suruc por. of the Highuays infra.) e 7 10 Aood 01. 10013 79 
16. commit. 4 eng Di bauned 25 10 0 10 2321108 5 


By the 3:8 4:W. & M. ch 


182 2 4 ap. 11 In all Action: to 'be brought in 
; the Courts of Weſtminſter, or at the' Aces for Money miſ-ſpent by 
Church-eardens, the Evidence of ' the Pariſhioners (orher than ſuch 
as receive Alms) fhall be taken und admiredgs>! ee 
1 Sr oben nnd Are 


i. Stec „ inen 5 Oo 1 
= | 
71 2. 'The Authority 


of Church-wardens by Stutateristo prefent Re- 
cCluſants to levy hy Diſtreſs one Shilling to thè Uſe of the Poor of the 
Pariſh for every Qffence upon all ſuch as come not to Church on 


every Sunday or other Days appointed to be holy, (except Diſſenters 
ified according'to 1 Vic . Set 1. \bhop21.8.) and on All thoſk 


t do not abida there till Divine Service and Sermon is ended; and 
on all thoſe that do not behave themſelves orderly and ſoberly while 
they are in the Church. | See i Elia. chap. 2.] To apprehend thoſe 
tthcat diſturb the Miniſter, Oc. and bring them before a Juſtice of 
tbe Peace, to execute Warrants, and levy Furfeitures againſt thoſe 
2 the Lord's Day in Paſtimes, Travelling, Tippling, Oc. 
and for Drunkenneſs, Curſing and Swearing, ſeditious Conventicles, 
and for not Reading Prayers once a Month; or againſt thoſe that do 

not bury in Woollen; to join vrith the Overſeers of the Poor in ma- 

king Rates for the Relief of the Pbot, und to ſet poor People to 

rk, and to regiſter their Notices of Settlement in à Pariſh; c. to 

take Order about Raſtard- Children, to collect the Charity Meney 

+4/....7 upen Brief or Letters Patents, and to atteſt them, to ſign (together 
withlthe Miniſter)! Certificates of Receiving the Sacrament of the 
. IQ... Lord's 


Ch! 7 "Laws of England. 


95 


Lud 8 * by Perſons bearing Offices Civil or Military To _ 


a Tax for the Deſtruction of Noiſom Vermin, Go. 


Note, That notwithſtanding this Authority of Chateliowardetis 
by Statutes, yet Warrants are PT: executed. by, the Petty 


Conſtables. 73 1007 


[See who are exempted from Serving ir in Parochial Offices ſupra; 


Tit. ConftoMe ny at tha End.]. F WIV. 3 


35 the 21 Jac. 1. chap, 12. Wee together with geln 


Aſiftants, are comprehended within the Parview of the 7 Jac. 1. 


chap. 5. a to eh the * Ye, Ke. in I ge | 


adi them. * 


VII Querſeert.of the Bohr ach « publick Officers created by Statue {ny gy 


of che Poor. 


(viz) the 43 Elia. chap. 2. to provide for the Poor of — Pariſh, 
and are nominated yearly in Zafter Week, or within a Month after, 
by two; Juſtices of the Peace; (one Corum.) They muſt be Houſe- 


holders, and are ſometimes two, three, 


Largeneſs of the Pariſh, ¶ If a Pariſh extendeth into two Countigs, ' Dalt, ch. 15; 
the Overſeers ſhall not divide themſelves; but ſhall execute theit 9 23. 
Office in all Places within the Pariſh; tho the Juſtices within their 


or four, according to the 


ſeyeral Juriſdictions ſhall reſpectively nominate them, give War- 
rants to levy Taxes: unpaid, Oc. [See the 43 Elis. chap. 2. G. 9. 
And the Account of the Overſeers of the Poor, got.] This was tho 
firſt Statute made for the Relief of the Poor. Before the Reforma- 
tion, the Poor were maintain d b — hom. and Oblations of pigus 


Men, and by the Religious Hou 


'Church-wardans. by this Statute are call'd Overſeers of the Poor; 
and are to join with the Overſcers to make a Poor's Rate; &c. But 
the Church-wardens having diſtin& Buſineſs of their own, do uſually 
leave the Care of the Poor to the Overſeers only; tho arciently they 


were: the fole Overſeers of the Poor. 


For che better. Underſtanding the Nature of this Office, let us exa- 
mine what Sort , Poor the Overſeers are to provide for; their Duty 
in ſetting the Poor to Vork, and in making n Ge. as alſo their 


Duty in paſſing their Accomp fi. 
1. It may happen that t 


Overſeers aro to provide for thres Sorts = 
of Poor; 1, © By Impotency'; as Infants, the Aged, the Decrepid, the *Dalt.ch.;4, 
Blind, the Sick, the Lunatick or Ideot. Thee the Gere ate to 93). 


provide for. 2. By Caſualty; as Houſekeopers tuin d by Fire, Water 


and Robbery, Suretiſhip, or by Decay or 


Loſſes in Trade, or a poor 


Man overcharged with a Number of Children. Theſe, having Abi- 
iy, are to be fet to Work; but if not able to live on their Work, 
they are to be relieved with Money. 3. By Prodigality and Deban- 


chery; as idle Porſons, Pilferers, Strumpets, 


cc. Theſe are to be 


ſent to the Houſe of Correthion's to be put to hard Labour to main- 
tain themſelves, without bring: chargeable to the Pariſh, However, 


if they are not ſent to the H 
for Want; but Work muſt be 


of Correction, they are not to periſh 
provided for them. And if they be- 


come impotent by Sickneſs, or if their Work will not maintain em; 


there muſt be an Allowance. by 


the Overſeers for their Suppo 


rt. 


The Overſeers are to wn an Houſe for Habitation for the itfh- * Dalt.eh.59, 


potent Poor only. See the 43 Elis. ch 
Houſes for — The Juſtices uſua 


/ make them ſuch weekly - 
Allowances 


.] But if Others want “ 


94 
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x Dalt. ch. 73. 
165. 
eſolutiens 
of the juſti- 
ces 1633. 
y Dalr. ch. 73. 


pag. 159,167. 


Allowances in Money, as may Supply that Want; thereby foreing the 


Overſeers to provide them an Habitation to loſſon the Allowance. 
Overſeers ought to be very careful int enquiring whether the Poor 
that demand Nelief of them are Settied within their Pariſn, or with- 
in their Juriſdiction. If not, they muſt endeavour to Remooe them 
to their proper Pariſhes. 1 7 "earl * 100% 11 2 4 Ds, 
Poor Perſons gain a Settlement in ai Pariſhz i 17 By Birth, if Ba- 
ſtards or Vagrants. * A Baſtard muſt be with the Mother at the 


Charge of the Pariſh; whilſt. a NuMſe-Child,>till ſever Years old, 


and aſterwards be ſent to the Pariſhiwhere born to be provided for; 
the Mother or reputed Father not being able. As for Children 
born in common Gaols and Houſes of Correction, their Parents being 
Priſoners, they are to be maintain d at the Charge of the County. 
For Yagrants, ſee 12 Au. chap 23. and Obſorve there, who are to 


be accounted Vagrants; the 9 tape to the Place 


of Their Birth; Cc. 2. By Continuance of forty Days in a Pariſh; to 
be accoumted from Publication of Notice in Writing, which he or 
ſhe ſhall deliver to the Church- warden or Overſeer of the Poor; with 


Notice of the Houſe of his or her Abode, and Number of his or het 
Family; which ſhall be read immediately after Divine Service in the 


Church or Chapel of the Place the next Lord's Day, and ſhall be 
regiſter d by the Church warden or Oyerſeer in à Book kept for the 
Accounts of the Poor, in pain of forty. Shillings to the Uſe of the 
Patty grieved. [See the 13 & 14 Car. 2. chap. 12. 1 Jac. 2. ch. 17. 
38 47 & M. chap. I 1:3. By executing a publick Aunua. ce in 
the Pariſh and Town on his own Account. Qgerr; Whether Curates 
or Pariſh-Clerks gain a Settlement by executing of their Offices in a 


Pariſh? 4. By Paying a Share to the publick Taxesof ſuch Towns, as 


Church or Poor's Rates, c. not publick Taxes to the King, [nor to 
the Scavenger or Highway, 9 Geo. 1. chap. 7.] 5. If any unmarried 
Perſon, not having Child or Children, ſhall be lawfully Hired for a 
Dar, ſuch Service for the Year ſhall be deem d a good Settlement 
without Notice, Oc. [See 8 & 9 V. 3. chap.30.] 6. Being bound an 
Apprentice, and inhabiting in a Town or Pariſh.' 7. Renting a Tene- 
ment of Ten Pounds a Year. 8. Having a Houſe or Land of their 


own, tho under Ten Pounds a Lear, Not by Putchaſe, unleſs the 


Conſideration amount to thirty Pounds, 9 Geb. 1. chap. 7.) 9. By 


Wandering and Begging in a Pariſh without r ee ; 


where The Place of their Birth cannot be diſcove 
12 Ann. chap. 23.] | See Of Certificates, e a 0 
All theſe Caſes gain a legal Settlement; ſo that if any poor Per- 
ſon was ſettled in a Pariſh by any ſuch Means, and hath not gain'd'a 
Settlement elſewhere ſince that Settlement, he is under the Care of 
the Overſcers of the Poor of that Pariſh where he laſt gain d ſuch a 
Settlement, if he falls into Poverty, and wants Relief. And wherc 
he himſelf is ſettled, his Family muſt follow him. 


[See the 


By the 13 & 14 Car. 2. chap. 12. The forty Days Reſidence, &c. 
and Renting Ten Pounds a Near, gains a''Settlement. Otherwiſe 
to Juſtices of the Peace (one Quorum) 12ay by Warrant remove any 
Perſon not having gain d à legal Settlement (that is likely to become 


| chargeable tu the Pariſh) to that Pariſh where he war laſt legally fer- 


tled, unleſi he give Securitytodiſcharge. the Pariſh. Perſons Grieved 


may Appeal to the Quarter Seſſions. der 9 Geo. 1. chap. 7. ] 
Wal | | {3 By 
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Zy the 3 & 4 W. & M. chap. 11. The Notice in Mriting as above- 
mention'd, the executing a pullick Annual Office in the Town or 
Pariſh, Payment of publick Taxes in the Town, &c. Hiring of an 
unmarried Perſon for a Tear, with Continuance in ſuch Service 
accordinaly, and being boumd an Apprentice, are declared to be Set- 
tlements. {See the 8& 9 V. z. chap. 30.] But tho poor Perſons have 
gain'd a Settlement in a Pariſh, none are to be reheo'd whoſe Names 
are not regiſter d iu the Pariſb- Bool, with the Time when they were 
firft admitted to have Relief, and the Occaſion of their Neceſſity. And 
no other ſbull be allow'd to receive Collection, but by Authority under 
the Hand and Seal of the next Juſtice of the Peace, or by Order of 
Seſſions ; except in Caſes of Peſtilential Diſeaſes happening upon 
them or their Families; where ſuch Authority is not requiſite. 


By Vertue of theſe Words, And no other ſhall be alhwed to receive 
Collection but by Authority under the Hand aud Seal of the next 
Fuſtice of Peace: One Juſtice may allow Relief to a poor Perſon ; 
which before was queſtion'd. [ By 9 Geo. 1. 'chap. 7. No Faftice fhall 
order Relief, until Oath be made of the Canſe, and that the Perſon 
bras - ay to the Pariſh; and until the Juſtice hath ſummoned the 
Overſeers.) WE 100 


31 | > 4 py . 8 
By the 8 & W. 3. chap. 30. Poor Perſons that recrive Relieſ, 
Mall, on the right Shoulder-of the upper Garinent; wear a large Ro- 
man G. with rhe rt Letrer of the Name of. the Pariſh ur Place 
wherr the (wal Perſon habits; the poor Perſon: refuſing to wear 
. 250 be e From bis Allowance, and committed to 
the Hoe of Correbbion : Aud if the Overſeers relieve ſuch Perſon 
abt wearing ſuch n Badge, upon Conviction. before a Fuſtict by one 
IVitneſs, he forfeits for every ſuch Qfrute twenty: Shillings, to be 
levied by Diſtreſs and Sale of Goods, one Moiety to the Informer, 
r other #0 the Poor of the Pariſh. Me HEaul Þ 
And if any Prin; fboll tome irito u Place to 4nhabit, and deliver 


a Certificate to the Charch-wardens or Overſeers of the Poor of the © 


Pine Where Becomes; under the Hinds and Seals of the Chiirch- 


wardens or bers of ay other Place, attefted by tino Witneſſes, 
thereby bm the Prrſon mentions in the Certificute to be un In- 
Habitunt legally ſervlet in that Puriſb or Place, ſuci Certificate al- 
Wed by peo Juſticer of the Pract, were him u preſent Settle- 
f ri he fan in nee Relief ; und them he may he removed 
0 Place from tobente ſuch Certificate was brought.” But 


be N . 3. chap. 11. Such Certificite Hail hot gain u 
u Ferie het N any At whatforoer, unleſs the Perſon ſhall take 
8 Ee n Poumdi u- yecur, or exerite forme an- 
DI Rn. dhapu:r8. Perſbur bound Apprentices, or being hired 
Seroants, with Perſons coming into a Pariſh with Certificates, ſhall 
"or ain \Sorflemonits by-flch Apprenticeſhips of Services. - © 
r einne eme O73 (M197 oo RN [4 OG EO EPR GIA 
Phe Overſeers having inſorm' A chat Sort of Hobt᷑ are to be 
prev aided fon and What Things ate requiſite ro mate ſuch Poor ch - 
abe uf Rulteff, I iss 
the Poor By H⁰,ν rhein 


2. The Duty of Overſeors to provide for 
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By the 43 Eliz. chap. 2. Overſeers muſt ſet the Poor to Work by 
a Tangas, or by making a Rate upon edelylubabitaut, and upon 
every Occupier of, Lands, Houſes, Tithes, Coal-Mines, or ſalt able 
Under-ewood, and on Perſonal Eiftates within the Pariſh, to raiſe a 
convenient Stock of Flax, Hemp,” Wool, Thread, Iron, &c. to ſet the 
Poor to Work; to relieve the Impotent and other Poor not able to 
work ; to put out Children to be Jpprentices, &e. 


In which Statute, the Manner of the Taxation, the Aſſeſſment of 
the Father, Grandfather, Mother, Grandmother, and Children of 
every poor Perſon, [Sec of Parents and Children, ante, chap. 6. 
the Manner of levying the Tax, the Power of Juſtices of the Peace 
in Corporations, the Liberty of Appeal to the Quarter- Seſſions upon 
Grievance, the Power of erecting Cottages for the Poor that are 
aged and impotent, Gc. is ſet forth... N. 


Zy the 3 Car. 1. chap. 4. The Church-wardens and Overſeers of 
the Poor, with the Conſent of. two Juſtices of the Peace (one Quo- 
rum) within their. reſpe&tive Liberties, may ſet up any Trade for 
ſetting the Poor to Work. Where there is no more than one Fufts 
of the Peace, it may be done with the Aſſent of that one Fuſtice. 
By the 13 & 14 Car. 2. chap. 12. Every Town/and' Village truſt 
provide for their own Par, where there are more Towns and Fil. 
lages than ons in any Pariſh. \ And teo.or\.mHore Overſeers ſhall be 
choſen. in every Totunſbip, &c. who.\fball execute a Powers; for 
the Relief of the | h, 
chap. 2. And Fuftices of the Peace hall . execute all ſuch. MH, in 
every Toermnſbip, as appoimed ly the ſaid Statutes., ¶ Ses the 
10 Aun. chaps 11. 9 Ceo. i. ahap. ]] 
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Wonen $35! YAN... 1a) N den 
This Act extends to all other Counties where there arenlarge 
P ariſhes, as well as to thoſe Counties therein named. At bak 
3. 0.3%) dA% 70 4$155\4386 $3.30 MA CITE Ah. ALA! Monti ty 
Ey the 5 Georg, 1. chap. 8. here Au Mila, Child or Children 
are left by their Hui bamdi, Fathers an Mothers, upum he Charge of 
the Parish, Ihe Church. warden, or:(zerſeers of the Poor & ſucb 
Pariſh, by Warrant from Any Tao Fuſtices of the\Reace,\ maytize 
ſo much of the Good and Chattels, aud ſo much & tbe Annunt Pre- 
fits of the Lando and Tenements of ſudh. Husband, Father on Ma- 
ther, af Tao. ſuch Fuſtices ſhall direct, for the Diſeharge of th Na- 
<r6/h, and. fur the Providing for ſuch Mie or Child. M hic Mar- 
ran lieing Canfirm d at the neut Quarter: Seſſions. The: Fuſticts 
-there: may male Orden for the Churc hitnar dem And Overſeers to 
Diſpoſe of ſo much of the Goods and Chatter bn e, and ro Re- 


icetge jo much of the Rents aud Profits, as They, ſhall think: figs. 


wil % 292821079.) 118: WIWEYL a omi BRI wer Ae Amd 
or the futtber Maintenance, of the Poor, thete are Fines and 
Forfeitures payable to their Uſe in the Statutes concerning Ale- 


houſes, Mehouſe-keepers, Tippling and Drunkenneſs, Glsthiers, 


Exciſe, unlawful: Games, taking: andi killing the Game, >Sabbeth- 


breaking, the Poor, profane Curſing and ;S$weating,;[Highwhys 
Weights and Meaſurog Buirying-in; Woollens Gele ud wilt is 
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4 the 14 Eliz. chap. 5. and 43 Eliz. chap. 2. A Taxi is to be 
made for poor Soldiers and Mariners, Priſoners, Poor Hoſpitals, &c. 
By the 43 Eliz. chap. 4. Commiſſioners are authorized to enquire 
of Miſemployment of Lands or Goods given to Hoſpitals, or for Re- 
lie of Poor People, Schools of Learning, &c. ES 


see the 4& 5 Ann. chap. 14. An Act for the better Collecting 

75 ; Charity- Mozey on Bꝛiefs by Letters Patents, and preventing 

K Abuſes in Relation to ſuch Charities.} 550 
3. It is the Overſeer's Duty to paſs his Accomnts; 


By the 43 Eliz. chap. 2. The Overſeers muſt within four Days af- 
ter the End of their Tear, and after other Overſeers nominated, make 
aud yield up to two Fuftices of the Peace (one Quorum) an Account, 
&c. and pay the Surpluſage thereaf to their Saccefſors, in pain of 
rewenty Shillings for every Mfaalt in this of in any other Part of 
their Office, and Commitment to Gaol, &c. | See 30 Car. 2. chap. 3. 
For their Account concerning Burials in Woollen, Ge.) hea one 
Pariſh extends inta feveral Counties ar Liberties, the Querſeers ſhall 
render an Account to the Fnſtices or Head Officers of hoth Places. 

* * Alion por m7 the — 5 of * — 
eugant may plead'the gener , gave the ſpecial Mat- 
_ — ages oe recover treble Damages and Coſts. [See 
7 Fac I. chap. ] 190 215677) WW 1 
By the 3& 4 W. & M. chap. 21. The Evidence of Parifhioners 
may be taken concernimg Money miſ-ſpert by Overſeers, iu the Courts 
at. Weſtminſter, or at the: Hffizes; as in the Caſe of Church ·wardens 


ſupra. etre | 
| | 95 7700 001 Wai nö ( 60151 3 
| (See who are exetnpted from ferving Paroohial Offices, fapra. 
| | Tit. Conſtables, at. the End.] 17147 n 1 | | v7 
# VIII. NOT. 0 ; Ari created by Of Survey? . 
4 VIII. Surogyers of the Highways and Bridges, Cc. are created by 9. Sorveye | 


Statute, and are Officers af a Pariſh or Place. appointed to repair and Highways. 
| keep in Repair the Highways; 2 There are three Kinds of Ways, 1 Inft. 56. a; 
BY Iter, a Foot · way only -:Athms (from 4geado to daive) a Foot and 

| a Horſe Way too. This is valgarly' call'd a Pack and Prime; or 
Drift-way. Via or Aditus, a Foot-Way, Horſe-Way, and Cart- 

Way. Now any one of the Ways before-mention'd may properly 

enough be call d tha Highway, if common to all the King's People. | 
And fo may a? River that is commen to all Men; and a prayers » 2Inft. 38 
Way that leadeth from Town to Tbwn, and is a Thorough- fare: 

But not fuck a private Waꝝ as leadeth to Church, a private Hauſe, 
or to the Nields, or to a Village, aud torminates there, and is for the 
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only under the Surveyor's Care. Highways depend much upon 
Reputation, ſo that nothing more particularly can be determin'd 
about them. | : | 
The Freehold of Highways and Bridges is in him that hath the 
* 2 Inſt. 705. e Freehold of the Soil; either the Lord of the Manor as part of His 
= Abr. Waſte, or the Land-Owners on both Sides of the Way. For the 
Law preſumes, That the Way was at firſt taken out of the Lands 
of the Party, that hath other Lands adjoining to it. It is call'd the 
King's Highway, not that He hath any Property in the Soil, but 
becauſe of the Privilege which He hath of a Free Paſlage for all 
His People. The Freehold of a High-Street is in the Lord of the 
Manor; and the People have nothing there but a Liberty of Paſlage. 
The Freehold and Profits of a Way that leadeth into the Fields, 
is in him that hath the Land next adjoining. 
4 3Crq. 266, 4 An ancient Highway cannot be chang d without the King's Li- 
* cenſe, upon a Writ of Ad quod Damnum. [See 8 (5 z. 2 16.] 
But when I ſay that Drift- ways and Cart-ways are only under the 
Surveyor's Care, it muſt be underſtood that he is not bound to repair 
1 Roll. Abr. them, © if any are obliged by Preſcription generally in Reſpect of 
390. the Tenure of their Lands, or by Encloſure of Lands adjoining, to 
Barr 7 repair them or any Part of them. By Eucloſure, the Subject is hin- 
der'd from going upon the Land when the Ways are bad. For if 
there is a Highway, and the Way is miry and deep, the King's Sub- 
jects may go upon the Ends and Outlets of Lands adjoining (the Way 
lying in an open Field, without being encloſed) for theſe Outlets are 
adjudged to be Parcel of the Highway. The King's Subjects muſt have 
a Paſlage, and ate not forc'd to go upon the miry Track; from 
whence'it follows, That if the Lands adjoining are ſown with Grain, 
the King's Subjects, in this Caſe, may go upon the Corn, GW. 
Of Common Right, or by Common Law, the Occupiers of 
Lands in the Pariſh ought to 3 the Highways; and no Agree- 
ment 2 any Perſon can take off this Charge, which the Law lays 
upon them. | 
"Hide be Statutes in Aid of the Common Law ſet forth the Manner 
of Chuſius Surveyors, and their 2 Duty in Re- 
R ' pairing Highways and Bridges; their Duty in gathering a Rate for 
that Purpoſe, and their Duty in Paſſing their Hocoum . 
1. As to the Manner of Chaſing Surveyors, and their /Oyalifica- 
tions. We eee > RA WA ee 


"7 


VBI the 3 & 4 W.&M.'chap.'12. The Conftables, Churchavardens 
LFSsurpepors of the Highways, and the Inhabitants in every Pariſh are 

to meet on the Teventy-ſixth December in every Tear (unleſs it hap- 
peut on a Sunday, and then on the Twenty-ſeventh) to return a Lift 
of Perſons qualify d to be. Shroeyors:30 tte or more Fuſtices of the 
Peace at a Special Seſſions, to le held the third of January, or within 
fifteen Days after etho are to appoint by un Order under their Hands 
and Seals out of the Lift rerum by: the Conftables,' 8c. (an pain of 
$wenty Shillings) one or moni to be Surveyors." Ard if he that is nom: 


nated refuſes to ſerve; he forfeits five Pounds.to be levied by Diftreſs, 


tas 1 0 by Warrant of ted Fuſticos; one\Moitty of the Forfeiture ic go to the 
Informer; the or her to the Repair of the Highways; and then anathes 
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fla bles, &c. ſhall not Return the ſaid Lift of Names, every of them 
ſo neglefting ſhall forfeit Twenty Shillings, &c. | 


But no Officer is named to whom the Warrant ſhall be dirc&ed. 


T he Perſons qualified muſt have an Eſtate of ten Pounds a- year, 
either in their own Right, or in the Right of their Jives, or hs 
muſt be worth a hundred Pounds in Perſonal Eflate, or rent thirty 
Pounds per Annum. If none in the Pariſh are thus 993 a 


Lift muſt be made of the moſt ſufficient Perſons. 


2, As to Repairs of Highways and Bridges. 

The Statutes relate to t Preventing Obſtructions and Decays in 
Highways, and to Thoſe that are to Horł and Repair the Highways. 

For Preventing Obſtruttions and Decays in Highways and Bridges 
belonging to Them. 


By the 3 & 4W. & M. chap. 12. (The fame Statute) None ſhall 
lay in the Highway (not twenty Foot broad) any Obſtruttions or An- 
noyance, in pain of five Shillin 150 to be levied by Diſtreſs, &c. and 
the Paſſelſors of Lands next ad joining ſpall remove and diſpoſe of 
Timber, Stones, Dung, &c. Joi in the Highway, to their own Uſe. 
1f they neglett to clear the Way, and to cleanſe their Ditches, &c. 
adjoining thereumo, and to lay ſufficient Trunks or Bridges, where 
there are Cart-ways into the a, Grounds, b 47 7 by the Spaceof ten Days 
after Notice given by any of. the Surve org, eit foe Shillings 
for every, (2 Off ence, to be lewied by D Difreſs. Gre. 

No. Tree, Buſh or Fhrub ſball be way fo grow in any High- 
may not twenty . Foot. broad, bat muſt. be cut down by the Oeuner of 
the Land where it ſtauds withit: ten Days after Notice given by 
any of: the Surgeyors, in Lina /os 8 e. H 254 s for 757 ence, 10 
be kevied as aforeſaid, 13 Ed 7755 5 

The Poſſeſſars of 2 3 ney ro twenty Foot 
— all kee their Hedge, prune . oe ram the Roots. 

_ Surveyors may make Drain thro as adjoining ; and ſha 7 
make every. Cart. cdy leading to any Movie Teen eight Foot br 
at leaſt; and as near as may be upon the. 1 ag 

.. Cauſeways for "Horſes muſt be three. Foot. bes N 

10 2 the 7 & 8 W. 3. chap. 29. He that removes. any Poſt, Blocks 
it up for ſecuring Horſe and Foot Cauſeways from Waggons, &c. 


hal apes, Prof. by one N dau before. a. Faſt ce ef Peace, forfeit 


twenty: Shilling, 1 8 
A the 8-& W. 3. , * Hie Juſtices of the Peace at their 
Vers 7 widen any Ways toeight Tardsin Breadth; and 
by: a Jury ale AR ace to the 
75 to hase par nv E eee they cannot pull dotun 
Haouſe, or tale away any Ground roma. Gus dea. Fame aggrieved 
may appeal to the Judges at the next Aver. v1 hw 
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25 the 5 Elis. caddy 13. Swrocyors may turn a T/ater-Conrſe hurt. 
ful 1 the Highways iuto ap Man's Ditch, take Rubbiſh or ſmall 
Stones in a uarry ready di peed in any Man's Ground within the 
Pariſh ; Jo Default of 2 , to dig for Gravel, Sand, Cin- 
ders, and likewiſe to gather Stones lying upon any Man's Lands 
eithin the Parlſh for the Amendment of the Highways; provided 
they do not dig in the Horſe, Garden, Orchard or Meadow of any 
Perſon, or in any more Pits than one in any encloſed Gronnd ; and 
not above ten Tards over at the moſt; and that they ſhall cauſe the 
Pit to be filled up with Earth, at the Charges of the Partſhtoners, 
upon pain of five Marks to the Owner of the Land to be recovered by 
Action of Debt, &c. ¶ See the 4 & 5 V. & M. chap. 12 Where Gra- 
vel and other Materials are bought by Surveyors, izfra.] 

The Preſentment of Defantt by one Fuſtice of the Peace in Seſ- 
ſtons upon his own Knowledge, hal be a good Convittion. And any 
two of them (one Quorum) may aſſeſs a Fine. However, the De- 
linquent ſhall be admitted to his T1 raverſe, as in other Caſes. ; 


1 ke cannot take «Traverſe to the Want of Repaic of ſuch High- 
„ but he may traverſe or controvert his own Obligation to it. 
ee the 1 Georg. 1. chap; 52. Conoerning the Appointment” of 
Sravengers to cleanſe the trects in Cities, Oe] DD „be 
) GY aum cr 
By the” 1 Georg. (wh * — — ro Dointed- ae ſaith, mf 
within fourteen Days after the of their Office, uni fo 
from Time to Time \every fout Months (o ner, if, require 


Warrant of two Jufficrs) wt? * — cb d Highways, 
Bridges, Cunewayr, &. briöngi 2 with \all{Nu- 
ſances and Mertens nee ide an „ite 
Mriting 8 Oarh to rhe Fuftites apts * the 
Srate'vf the Highways, th Seo moxe of this Stutute 7/72. ] 


By the 1 Georg: 1. ch, 14, Wo Traveihitg Waggon, Curt, or Car- 
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Tf the Perſon ſeiſiug the Cattle, ſhall neglect to bring Im to the 
Saree ork &c. he ſhall forfeit twenty Pounds, &c. [Sec 9 Ann. 
chap. 18 

By the 1 Georg. 1. chap. 52. —_ Perſon (who ought to ſcour 
Ditches and uſual Water-Conrſes adjoining to Highways) that ſhall 
for thirty Days after Notice 29 700 do the ſame, or ſhall leave the 
Earth of the Ditches in the Highways for eight 15 n Oath of 
Surveyor before the Fuſtices, at their Special Seſſions, ſhall For every 
eight Yards not ſconred forfeit Two Shillings and Six-pence, and 
the Surveyors _ 8 them, and make new Ditches thro the 
Lands adjoining, & 

By he 5 Georg. 1. "a; 12. No Maggon Travelling for Hire ball 
be Drawn with more than Six Horſes; And no Cart Travelling 
for Hire ſhall be Drawn with more than Thee Horſes ; upon For- 
feiture of All the Horſes above the Number allow'd in each Caſe, 
with all Accomtrements, to the Uſe of the Diſtrainer. 

_ The Diſtrainer muſt deliver the Horſes, and other Things ſo 

ed, tb the Conſtable, or other Pari fee v the ſame, 5 vr 
4 en Tow) or Pariſb, till the Di ale hall Make Progf on 
Oath befere ſome Joe, of the Pence of the Offence committed; and 
then the Juſtice is to ifſire His bp to the Conftable, &c. to De- 
Viver the Horſes, &c. ſo forfeited to the Party, too ſei sed, for His 
Sole Uſe and Benefit ; paying the oa 4 of Keeping and Securtny, 
the Other T hings as the Taftice all 5s 

No Magron Trapelliug for Hite having the Wheels bound tvith 
rivals or Tire of leſs Brandt, than Teo Juchet and an Half, when 
4971, br ſet om cith Roſt-heaued Nails, hall be Draw with more 
than Thee Horſes, npvn Folfeirnye of All the Horſes abbee Three, 
a all Accouſrementi, to he ſeized and Apply d as aforeſaid. , 

S any Pete Tonll Filder, ur Arrent fy Hinder, the Iti xing, c&c. 

pe Orb LATER at Tye Muneſſet, before u Juſtice, Te Troll 
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Now having ſeen how Deca and 4nnoyances in the Highways 
are to be prevented: Let us conſider who are obliged to work and re- 
pair the Highways where they want to be amended and repair'd. 

The Vork and Repairs are to be in the following Manner: 


By the 2 & 3 Ph. & M. chap. 8. Every Sarveyor is to appoint four 
Days (fix Days by the 5 Elis. ch. 13.) to all Perſons that are liable 
to attend and work, for providing Materials for the Amendment 
.of the Highways, giving Notice in the Church the Sunday after 
Eaſter of the 7 Days by him appointed. 


Perſons liable to work, are every one that hath a Draught or 
Plough or Phugh-land in Arable or Paſture, and every Hoxſbolder, 
Labourer or Cottager. 


'Therefore by the ſame Statute, Every one having a Team, or oc- 
cupying a Plough-land either in Arable or Paſture EEE by 
the 7& 8 V. z. chap. 29. to be fifty Pounds per Annum in Wood- 
land, or any other Land within any Statutes concerning the High- 
ways;) and every other Perſon keeping a_ Draught or Plough 5s 
chargeable to ſend a Team, and two able Men with Tools convenient 
to work eight Hours every Day, in pain to forfeit ten Shillings for 
every Day that Default is made. 


8 If a Man hath eight Plough-lands, tho 'tis all Paſture, he ought 
to find eight Teams for fix Days, whether he keep any Draught or 
no. So if he hath ſeveral Draughts, he is hound to Cod a Team 
for each Draught, tho he hath no Land, Again 


ſidy to her Majeſty to Goods, or 


Shillings in 
þo alefed, 
ET. OT. 


the Times af 


of the Ways within, the Pariſh where he dwelleth, as if 
and 50 1 J 5. LU 104 lo bas 118 
By the 22 Car. 2. ch ap. 12. In uch Places where Carts are nos 

uſed, the Tahabitants muſt. ſend Horſes, &c. to carry Materials to 
ihe ame, under 


Te can op 
pe £x604t108 
Goods difirai 7 


rain d 


of the Fuftice himſelf, to h 


of the Statutes concerni ng H. 


3 By 


l a * bo : po . on 
DR . - « - 4 


HG Athens. — 1 — nel 


Ch 8 Laws of England. ; 


By the 1 Georg. 1. ch. 52. Surveyors muſt give an Account to the 
TFuſtices at the next ſpecial Sefſions in Writing upon Oath of the 
Neglect of Labourers, or of thoſe that are to find Labourers or 
Teams, under the Penalty of five Pounds. | See the 3 & A W. & M. 
chap. 12.] And the Juſtices at their ſpecial Seſſions under their 
Hands and Seals may order the Repair of thoſe great Roads which 
moſt want Repair, with the Time and Manner. And the Surveyors 
ſhall take the moſt convenient Time of the Tear to repair them be- 
fore Harveſt, and ſummon the Teams and Lalourers, &c. 


See more of the Power of the Juſtices in Corporations in the ſame 
Statute, And ſee the 13 Car. 2. chap. 2. 22 71 23 Car. 2. chap. 17. 
2 V. & M. chap. 8. 8 & 9 V. z. chap. 37. Wherein the ſole Power 
of Cleanſing and Repairing the Streets; Lanes and Paſſages within 
the City of London, and the Liberties thereof, is in the Lord Mayor, 
Aldermen, and Commons in Common- Council aſſembled; as alſo 
all Matters that concern the Ways, Sewers, Drains, Vaults, Gc. 
Here the Manner of Taxing by Commiſſioners, and the Office of 
Scavengers (who are in the Nature of Country Surveyors) is ſet 
forth. [See alſo the 10 4/72. chap. 11. 2 Geo. 2. ch. 114 8 
Note, That h Perſons in Holy Orders are adjudged to be within LO 273 
the Purview of theſe Statutes, by Vertue of the General Words, 
(viz.) every Houſholder, Inhabitant, Pariſhioner, He that keepeth 
a Draught, &c. ; 


In the Statute of the 43 Eliz. concerning the Rate for the Poor, 
Tithes are exprefly mention'd, to which the 3 & 4 V. & M. ch. 14. 
concerning the Highways, does refer. ['Sce 3 & 4 V. & M. infra. 
e „ 
See the Rules for Iadictments for not Repairing, c. 2 Roll. Abr. 
D eee ee 
Al Note, That as to Bridges. in the Highways, and not belonging to 
the Highways, i the whole County (not the Pariſh) is to repair them # 2 Inft. 300 
by the, Common Law. But Ohe of Land may be charged, by — F 
Reaſoh of the Tenure of their Lands, or by Preſcription : but not 3666. 
otherwiſe. Perſons Spiritual or Temporal, Corporate or not Cor-  Panv. Abr. 
porate, are bound to Repair Bridges, by reaſon that They and Thoſe, 
whoſe Eſtate They have in the Lands or Tenements, are bound in 
reſpect thereof to Repair the ſame.. And as to Preſcription, Bodies 
Politick are bound by a general Preſcription only, becauſe they are 
local, and have a perpetual Succefſion: But Natural Perſons cannot 
be bound by the AQ. of the Anceſtor without Binding and Aﬀets, or 
ſome” ſpecial Reaſon; ' A Man cannot be charged by a general Pre- 


ſcription to do what bis Anceſſots have done. So that a Private Perſon 


may be obliged to Repair a Bridge by Reaſon of Tenure, but not by 
Reaſon of Preſcription, only; whereas a Body Politick may be bound 
either by Reaſon of Tenure” or Preſcription. [See Of Auce/tor and 
Hiir, chap. 6. Ave, and Of Preſcription, Book 2. chip. 3, Poſt} . 
If Part of a Bridge lies in à Franchiſe opt of the Scan y, thofs 
of "the Pranchiſs muß repait” tht, Part) and che County the other 
%% 
Ia Man maketh a Bridge forthe common Good; Be In not bound 


eb'repitr it; or if a Biſtiop hath or Alms ones of fich tepeired'd 
* ( * N It; or If a Biſhop hath of A N n 4 R. 998 „ d | 
= | | | ; 5 
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Bridge, it biggeth not ; but it is Evidence againſt him that he he 
r it of Right, until he prove the contrary, But if Time out of 
Mind he and fis Predeceſſors hath repaired it of Alms, this ſhall 
t 13Rep.13. bind him to it. & If one hath Toll (call'd ed ior Men and 
Cattle paſſing over a Bridge, he muſt have that Right by Preſcrip- 
ion or Statute; and in Lieu of the Toll, he ought to repair it. 
' 2 Inſt. 501. ['See of Fairs and Markets, Book 2. chap. 2. None can be com- 
lled to make a new Bridge, where there was never any before, 
but by Act of Parliament. 
Thus it is by the Common Law. But 


2 the 22 Hl. 8. chap. 5. Four Juſtices (1 Quorum) ſhall in Sef 
frons Enquire, Hear As Determine the Annoyances of Bridges, 
and of Highways at the End of ſuch Bridges, and ſhall charge 
ſuch as ſhould Repair them. And where it cannot be known what 
Hundred, City, Town or Pariſh, Perſe certain or Body Politicł, 
ought to Tepair Them, They ſhall be repaired by the County or Ri- 
ding, City or Town Corporate, wherein They are ſituated. And if 
Ti hey are ſituated in 4 ſuch Precinits, the Inhabitants there 
Jha 2900 the ſeveral Parts reſpeftively. And the Fuſtices may 
in this Gaſe ſend Proceſs out of their Furiſdittion, &c. ¶ See the 
Expoſition upon th is S tute, 2 Ft. 700, 791, 702, 73, 704, 
705, 7⁰6.] 1 


No private Bridges arc within that W * only ſuch as are 
common in the Highways, and are not to be g 0 in the ſame 
manner as Highways. 

[See the 1 Aun. chap. 18. infra. An AR to explain and alter the 
22 H. 8. ch. 5. Concerning the Repairing and Amending of wh 
in the Highways. | 
See alſo the Statutes which concern Highways and Bridg 
particular Places, as collected by  Nelſo: in his Off and Aut by Wer 
of a Taste of. Peace, ob Edit. it. ighwa 
3. It is the Duty of Surveyors to gather 4 for the Amend- 
4 ment of the Highways and Bridges e to he eons 5 


. the : 3 & W. & M. chap. 12. Upon Upon Notice give 1 by the Sur- 
to. the hs Jeſter in 77 eck 15 Oak made of 

9 42 nus WER 05 expended for buying Oo. &C. to repair the 
4 55 ayss the Fuftices or An two. of them may fue a e an equal Rate 

e made 19 75 e. them, according to the Method preſcribed i in 
thegz Ell 2. chap, 2, For the better Reli of the Poor; [in which Act 


7225 of, 41 * 7 VC, ĩs included. 3s afore- 
1 Ras h 1 allowed by. the ſaid. 


6K — G —ö — 


Mices in their Spe- 
8. be lepied 71 r a; lg refuſing | to; Pas 
and their Good. 4 

es e at their wok 


r- Seſſions hall be fan 

Cauſetoays, Bridges, ( 72 5 12 7 

70 FEI 1 Part 75 
Nenn 6 


bh 9 0 10 975 225 


2 Perl 22 2 


g n _ 8 3 * 2 e * * * 9 4 * 3 4 7 7 4 n 2 I 2 * N L * — 
- 4 1 8 = cates a 8 : * a a x 9 
92 > 16 » «6 44 "2 iS, K+ Tat D 2a, > hs &;* . SD —_— n 0 * IP my * > * * * * 3 6 =P \ * * _ o — - 
Y H "yy + * n 8 a : 7 2 5 * 2 8 TY Oh p 8 ** * 27 * x E Ko * Der — MA 9 y p : ö 6 F * 1 N 1 * x 3 * * 
# « * * Og wy a ot ie 6a 7 74 * - * 7 OT 2 + N * Kors ” * — — Tp 9 A — : C 4 e * 4 N . v . hy. ' ; 5 1 4 - : — - MN 
; woo. ; BY : : e 1 . e n 1 7 1 ; 
: 
* 


> TSredjmreryive Days os lh 


ia Rethrned\go-the: Tru 


= +» Yee. 44 the % Bede & Þ. x _ Far 4-4 


dh 4 Laws of England. 


be levied in 2 Ae as the Faſtices in Sn, Jooll direft. 1800 | 


1 Georg. 1. chap. 52. 0.6] 

Here the Clergy are chargeable t to the Highways, Ge: as well ag 
the Laity. 5 5 

And for a further Help, Al Firies 1 F teen he not amend- 
ing the Highways, ſhall levied into the Hands of Surveyors (not to 
be returned ed the Exchequer) to be applied towards the Amend- 
ment of ſuch Highways. And if any ſuch Fine, &c.\ impoſed pan 
any Pariſh, ſhall be levied upom one or more of the Pariſhioners, any 
rewo Juſtices at their Special Seſſions, upon Complaint, may by Mar- 
rant cauſe a Rate to be made to reimburſe them; whi Fs the Surveyors 
ſhall levy, and pay within u Month after the making thereof. 

A Fuſtice of Peace neglecting His Duty, which this At requires, 
ſball Fotfeit Five-Pounds; One Moiet to Him that will ſue for the 
fame in Any Court of Record hy Action of Debt, &c. the Other 

Moiety to be employ d for the Repair of the Hi ighways of the Pa- 
7 , ahere the Perſon ſuing. ſhall In habit. 

Surveyors (after. the Acceptance of their Office) nepletting Their 
Duty, by this Act ſhall Forfeit for every Offence Forty Shillings. [By 
the 6471. chap. 29. Five Pounds] to be levied on their Goods and 
Chattels: by Warrant under the Hands'and Senls of Tuo or more © 
2. ; One Moieiyito the Informer, and the other Moiety rownrd the 

Repair of the Highways of the ſanie Pariſh, EN. the 1 Geor, . I, 
abap.) 2. 9.5. Concerning Fines, (5c; miſapꝑ X63 2 

y the &8 W. z. chap. 29. aun 2 or "Jr Il; which ſes to 
repair their. own Highways, ſball have- levied and employ'di" Six 

pence in the Pound for the Repair, and that is inot ſuffici ent, the 
ga at the niet Sperini e _ 0 n Nays 2 

ute 10 the Mid Repairs r ay 


+, SON”. 11243 525 
. for Briidges belonging to the 3 6 fot 914 ien 
In the 22 H. 8. chap. 5. By the Word = [ahabiebtrs; All privileges 
of Exemption, tho by Act of Parliament, from Contribution to the 
Repairs of decay d.Aridges are taken away The Clerg y therefore 
are charged in reſpect of their Spiritual Poſſeſſions towards the Re · 
pair of Bridges to be. gepaired Hy the County, Cc. as well as toward 
thy Repair of:thoſe;Bridges\which axe:known to belong to Pariſhes, 
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Wy he. Juſtices in Seſſion 


"Th Rebar de and Repair ing fuck Briages and Highoog. at the Ends 


thereof. See more of this Statute infra. ] 
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. the Highways 
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in Caſe. of. Failure, hol Hefei cou the 7 ale, Fo le levied by 
Ache 1 Georg 1. ebap, 3. Nd Jae Clerk, er ll receiee 

Any Money Fur the Oath or Ken Furfeitur of 100. 10 le 

Recover d in:Any Court of Record. 


By the 1 Ann. c wy 18. The Maney received for Repair of Bridges 


＋ de be accounted fer according to the: oy 
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Juſtices may" allow a concerned in the 3 of. this 
nice in the Puumd. ol Or IE n 
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lssee the 43 Elz. chap, 4. eee 10 he __ 
rized * 2 tha Miſemployment; of Lands or Goods, c. 
given\for 
22 Car 2. chan. 12. 'Concerning 
Bridges, Highways, Gr. and the 
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male To tals, we ne the 18 B chap. 10. e 9 1154 
HH W. SC M. nchrap. Ta. All: Matters concerning Ab- 
tai, &. /oll be:detefmined/i1:-the ee they lie, and. uus 
9 And no Preſentment, Indittment or Urder amade by 
Hertue of thoſe: gs ſhall be moved by Certiorari out of the County; 
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bitants of the Town or - County, in hich ſuch Py ＋ Bridge es or. 
7 . lie, ſhall be adnnred. N | * | 


NY 


Note, That tho Statutes. which” concert Fi grog and Bridger in 
particular Places muſt be exactly purſued, as being different from the 
| Statutes made for the Repair of Highways and Bridges in 331 
A the ſeveral Statutes concerning 7. urn-pikees i in ee | 


IX. The Clerk of the Market i is an Officer that hach Co gun ans of of the Clerk 
Weights and Meaſures. -* The King's Clerk of the Market Exe- f. 1 * 
eutes his Office only within the Verge. Head Officers of Corpora- « > Toft. $43; 
tions, Lords of Liberties, or their Deputies; execute this Office in 
other Places by Grant or Preſcription. [See the 17 Car. 2. chip. 19. 

Ho dott®keep a o Court, and enquireth of Weights and Meaſures, „ 4Infl. 273. 
whether they are according to the Standard or no. [See of the 

Court of the Clerk of the Market, Book 4: chap 7 * His Fees for 

Sealing are ſettled in the 7 H. 7. chap: yy | 

[See the 17 Car. 2. cbap: 19. 22 Car. 2. chap, 8. 220 23 ar An 
chap. 12. For Regulation of the Office of the Clerk of the . | 
for Reformation'of Weights and Meaſures, and for limiting 3 
ceſſiue Fees] '/ (445 a) ee | 

[See alſo the 8 Hun. ch. xs; 1 Georg. 1. 8.26; $/Grorgi . ch. 5. 
To regulate the Aſſize of Bread; 4 Ed. 6. chap. 7. 43; ZZ. cha 1 
2 Ann. chap; 15. and the 9 gun chap. 15. 10. Hun, chap. 6. C 
cerning the Aſſiſe of Fuel, Billet, G örn»iunnii! I 

The Clerk of the Market cannot ſet a f price upofi an Falle e 4Inft. 275. 
faledble in the M arket; for that does not belong to Weights an 
Meaſures. He cannot take any Fee for 1 View) and Examination q 4 loft. 274. 
only of Weights and Meaſures * for the Statutes 2 ain 


þ * n 8 = * * . 
a. Ah 4 * 
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for Scaling. If they are falſe Weights and Meaſüres, ht to pag. 451. 
be burnt. But if they are true and ſealed, they on ae . 
| nz! i © 1 A 2 n 
10 27097 
p. 14. ada thir# 50 Luer * "oy 


m Market "hall * Meaj ares 


1 Wits: 51 4 ak 1 
7 311800 < ft - „ ln 


There eithburg ita! otcat Need of the 2 Dela th Market FG 4 Toft. 273. 
the Juſtices of Aſſi ſe, Ger and Terminer, and of the Peace, Sheriffs 
in their Torns, and Lords of Leets, may and do ene ito of falſe 
Weights and Meaſures, [See of Weights und Neuf Ter, "Book 31 
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X. Gobernorr of Houſss of Correffion are to ſet Rogues 01 Hohe cr Maſters 
idle Perſons to Work. This Officer and his Priſon does not belong acer. 
to the Sheriff. His Nomination; _—_ and Allbesunce are * ſetHled'Houſes of 
by — . Correction / 

We . 2 a W 4 . A aer Wal; Ne. 
4g 85 abe 39 Eliz. chap. 4. Juſtices of the Peace 
mag order 22 H Correction ro be built; n 2 Oper ner 
for providing a Stock, &c. und for Maintaining 3 Governing *IY 
1 and ſee that 93 ſent A ther be ſet to Mork. or Aae 
93C . 
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_ 2 5 * che Cams thalk noe in Gwporate Towns, but 
7 des are to put 2 in Execution. | 
1 the 


3 9 Eliz. chap. 5. 3 4 13 oy « incorporated, 
See 43 lig. chap. 4. J Jae, . chap. 4. 0 2 HA. 707, 720, 
5 Sratutos are $27 expounded,] 

2X 75 7 Jas, 1, chap-4- There is to be u Houſe of Correion in 
5 l Shire to ſet Rogves aud other idle Perſons at Work, And the 
ites in 1 5 2 all appoint a Governor for the ſaid Houſe, who 
fet Rogyes and idle Peoplr' at Work, to-puntſh then 
78 5 to fetter them if they are unruly. [See 
5 hey are 10 er e, 1 than what 


every 
5 Perſons * 


. * ) * - 
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70 if he is an f idle ot 
in the Disjunctive in one 
Part of the Seatpte the 1 * of the Peace may ſafely commit 
imo the oe of of Cane by Vertur of this Statute. A gene- 
ral and large Power, wit! E of any Ferſon. [See this 
Act expounded, 2  Inft 728, & bg: on 
Pheſe bee. ere may s 6 Sratwies be Gti the Houſa' of 
rrection ʒ ©i8 An Alchouſe-keoper ſelling Ale without Licence 
ter. a Gen © Canyigion, 74 og" Carters in London riding 
upon their Catz, Ge. ers of the Game for 
Want of Ort. > ee > Ile or Perſons, La- 


t Iuſt. 730. 


(orderly 
rs un 5 work, Mother of a Ba- 
ard- Child, A ve of Naval Stores under 20 5. Robbers of Or- 


chards, Parents of poor Children enticing them from their Ma- 


18, poor Children refuling to be Apprentices, poor Perſons refu- 
ng to weg a Badge, Perſonz burut in the Hand for Lareeny, Per- 

ſons running away, or threatning to run away and leave their Fa- 
5 milies upon the Pariſh, Seamen Quarrelling and Fighting in His 


Majeſty's. Yards, :Gic- = Nen payment af Their Fines, Servants. 


bu San SOMEDAR Treſpaſſers Vagabonds; and Thoſe whoſe 
pr laſt Dwgllin for a Year cannot be known, or 
to tell the Place their Set tlement; Spoilers of Trees 


Af Weste d- cutters, c. But if the Way of Conviction is not ap- 
pointed by the Statute in any of theſe Caſes, then the Juſtices in 
_ be he only have; Powes te fend ſyghiQffenders' to the Houſe of 
2 orrectien, In the mean! Time, eee r Sureties 
ne ee b Wwe 1 2 ade. 
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Ch. 7. 409 
[See the 6 Geore. 1. chaps 19. Concerning the Commitment of 

Vagrants, and Criminals chatg'd with Offences, either to the : 


Common Gaol or Houſe of Correction! _— 
' Whipping-Poſts and Stocks are by the Common Law: 


1 


Laws of England. 
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07 Corporations or Bodies Politick, 


I Treating of Corporations or Bodies Politick, theſe Queſtions Of Corpora- 
1 may ariſe, (g.) What is a Corporation or Body Politick? How dien politic, 
many Kinds of them? How are they ade What Things are ef * 
ſentia to them? What is the Power of a Corporation? How are 

they difſolved? ? ITE Lge 

1. What is a Gorporatios: or Body Politick ? A Corporation is a 

t Perſon in a Political Capacity created by the Law, and is a Body * z Inft. 536. 
Politick framed 25 or Fiction of Law to uendure in perpetual * rInft.250.a. 
Succeſſion with Capacity to take and grant, to ſue and to be ſued. 
Gc. * He who gives tho firſt Poſſeſſions is the Founder of it, tho * 10 Rep. ;;. 
they are but of ſmall Value. So that a common Perſon may be ft. 68,744. 
Founder, tho the King ſhall afterwards endow it with great Poſſeſ- 

ſions. It differs from a Franchiſe or Liberty, becauſe, they are Eftatcs 

of Inheritance, and may he granted over from one to another. 

2. How many Kinds of Them? Corporations are either Y; Sue ! 10 Rep 29. 
or Aggregate; Sols, or in one ſingle Perſon, as the King, a Biſhop, a * "#250. u. 
Dean of ſome Chapters, an Archdeaeon, a Prebendary, Parſon, Vi 
car, the Chamberlain of London, Hoads of ſome Hoſpitals, G 
Aggregate of many Perſons together (in the Ciei ! Law call d EHI. 
verfities or Colleges) as Mayor and Commonalty, Dean and Chap: 
ter, Maſter and Fellows:of à College, Maſter and Brethren of ann 
Hoſpital, | * And there, all Perſons may be capable, or one Perſon * 1 Ind 2. 4. 
only. The Bodies natural of ſuch a Corporation may be ſeen; yet 5 © 
the Body Poſitick or Cosporato it ſelf cannot be ſeen, nor do an 
AR but by Attorney... H. City or Borough may be incorporated; or © || 
Part of the City or Borough; as the Freemen of the City, or Burt 
geſſes of the Borough, or Men of ſuch a Trade in the City or Bo 
rough, * Hence there may be many ations in one City os. 16 Rep. 3t, 
Borough ; and one Corpqtation may be made out of another Cor --- 
poration. Laſtly; There may be a Corporation without a 0 Head; 10 Reh 35 
But where there is a Head, and he * dies, Cc. nothing! can be dene Inf. 264.b. 
during the Vacanex. WE WAS ar eie: 265. & 
Exery Corporation alſp is either Spiritual, Temperah: or Mid. 
Spiritual, as Biſhops, Deans. of ſome Chapters, Dean and Chapter, 
Archdeacons, Prebendaries, Parſons, Vicats; d which: in | e Manner 4 3 Rep. 73. 
2 eee — . —— hed — 1 Inſt. 250. a, 

ive. Temper gs or Lay, ac Mayer and Commonaſty, Bailiff and 
Rare G Mis d, or onſiſting both 


Perſons, as many Collages, Hoſpitals, GC. 
; . ; . nl 73 3. flow 
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% 3: HowWare they! mne A Corporation - or Body Politick may 
0 Rep. 29. ommencu or be made hy 'Common' Faw, By the Kings Charter 
i Inſt, 250.4. or Letters Patents, By A Parliament, By Preſcriptiou. 
1. By nd LaWwjcad the King; the Parliament, Biſhops, ſome 

Deans, Archdeacons, Prebendaries, Parſons, Vicars, Church wardens 

to ſome Purpoſes. 2. By the King's Charter, or Letters Patents, r 

by the King's Authority communicated to others. All ſuch Charters 
muſt have a favourable Interpretation, and ſhall be taken ſtrongly 

againſt the King to advaricg the Work intended. 3. By Authority of 
Parliament; ſo the College of Phyſicians in Londoß was made a 


Corporation ide the, fir Report, Nr; Bonbaas's Cafe] 


By the 39 Eliz. chap. 5. Any Perſon ſeiſed of an Eſtate in Fre- 
fie may erett an Hoſpital or Honſe Currection, and the fame 
Dall be incorporated with Power, &e. 10 be viſited by ſuch Perſons 
g a Pall he noniinated hy the Founder.” See 2 Inft. 720, Gc.]) 
71h r 1. ch. 23. A Security for Tranſportation of Q. 

Fenders ſball be by Bond in the Name of the Clerks of the Peate of 

each County, who- ſhall proſecute-ſuch' Bonds in their own Names; 

- * fO' which Purpoſe They n be deem d u Body Corporate. 

1 A % i ir bn Por hf 16 01321 10 RIOT EO DATLAT its 
4. By Preſeription, as that which hath been and continued a 
DODorporation Time out of Mind. Tho the Members cannot ſhew 
*-2 Inſt. 330. any Charter for it, there was bertainly a Charter at firſt, f Zon- 
dom is a Cotporation by Preſcription ; and the Chamberlain of Lon- 
don to ſome Hurpoſes. A Corporation by Preſcription may be con- 
firm'd by the King's Letters Patents, and yet be a Corporation by 

Preſcriptiom Milt. „nl. eee NN 2041 +$. 
24. What Things are Eſſential to Them Several Things are Ee 
fential to tho making of a Corporation. I ſpeak chiefly of Aggregate 
5 10 Rep. 29, Cor ations: 84 here muſt „ 1. Lawful Authority. I, Proper 
Reg. 16. Perſons to bo mcorporatetl, (218. ) Perſons natural, or Bodies already 

in corporate. . A Name by which they are incorporated. A Miſ- 
nomer in any ſubſtantial” Part is dangerous in Deeds or Pleading. 
ene b H the Name of a Corporation is" changed, et it ſhall have all 
8 1 the Privileges that it had before. 4 A Place, for without a 
123. Place uo Incorporation can be made. 5. 1 JYords ſufficient in Law 
10 102-0. to make a Corporation. But there is no Neceſſity of any certain 
35 12, Nef, cet to mee ee ee 10010) c; fo a 
7 When u Corporation is duly created, 1 all other Incidents are ta- 
g. ceeitely annexed toit; as to purchaſe WER to buy and to ſell; 
10 Rep. 30, todſue'andto be ſued j ti have a Seal; that the Survivors ſhall be 


$ 


34: Ken the: Cotpordtion ; that if che Revenues! iricreaſe, the ſame ſhall be 


192-441: 2 employ:d'to increaſe the Revenue or Number of tho Poor, Oc. See 
the 8 Rep. 131. The Caſe of Thetford School.] That they ſhall be 
vilited. by the" Founder and luis Heirs, or by the Governours, if no 
Viſitor is appointed by the Charter; That they make Ordinances atid 
ByLaws; That they ſhall be exempted from the Ordinary; (for if 
it i Lay Corporation! he'cannot vifit it But the Clauſe of Exemp- 
tion ib neceſſary; if it is a Spiritual Corporation) To purchaſe in 
Mortmain ; for without Rovenues; the Members of it cannot live. 
A Licence to purchaſe is nt of the Eſſence of a Corporation, for 
iti porfect without it. | * 
7 8 


* 


2 Grant — — 78 Hpuy 


Ch 9. "Daw 1. Eogland, 111 
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23 It cheſe Things are exprefly/granted/in Charters, — en | 
Declaratory or Explanatory;-and might have been leſt out; tho it 
is the ſafeſt Way to grant them by expreſs Words. 

There are uſually granted in Charters of — Auers 
Franchiſes, G. as 185 Goods, Waifs, Rſtrays, Treaſure-Trove, 
Deodands, Courts and Cognizance of Pleas, Return of Writs, Fairs, 

Markets, Exemptions from Serving in Offices, or on any Jury, _ 
emptions from Payment of Toll, the Aſſiae of Bread and Beer, a 
Pillory and Tumbrel, the Office of a Juſtice of Peace, Se 
Clerk of the Market, '&c. which are not incident to a Cor ate 
ang therefore muſt be granted by ſpecial and expreſs Wer 

5. As to the Power of a Sole or Aggregate Corporation. l 

A Sale ation regularly cannot take in Succeſſion Goods = 4 Reps 65, 
and Chattels, either in Aion, as Bonds, Recognizances, &. or in : lo. WAY 
Pofſefſion, as Leafes for Years, Ge. for the Executors or Adminiſtra- 5. 
tors ſhall have them. A Leuſe for a Hundred Years made to a Par- . 
fon land His Swcrefſors, and is Releaſe made to Him and his Suoce : 
forst was adjudged onby an Eſtate for Lift. And this is true, ou © 
opt in the Caſe of tke ancient Jewels of the Crown, uhich goto 
the Succeſſor; and of the Chamberlain of 8 whoſe I 


Cuſtom may have Rxecutiog of br bg —_ 
aver ged to "his Predeceſfos for Orphan oney; 2 an per. 


hHups the Qirighnehts.of 4 Chapel of op — bakers 2 
fucceeding Biſnop. -[ See of Yuceflor amd Heir, Gare uy and f 
the His bority'of Chureh-wargens, ehapl i. unte. 50000 
5 af Ke Bu Ws. 
without Skecefſors/ 4 But ſoe O wn Bs s 
Feten, Fel 3 5, chup. aP (11 178 K JK 72 
An ae Cor may take Ecods and Chatrels 4: 3 
2 and they ſhall go in 1 They may alſo has a b 
Ample wirhdut the Word Suucceſſarr; for the Body never diet. er 
2 danmeꝶ Sue or Appear in Perſou, but by Attorney. The TE 0 7 
e avithoar Thoir Head, on in Time of Vacation of thi * 
* — dommm * Treaſon, or be outlaw Ar en 20e 
communicated, or be Executors or Adminifirators;\ for they cannot _—_ *. 
take am Oath. 8 Gintenänts to take by Survivor- 1 Inf. 134. 4 
ſhip} hurt beyinay bat bey cannòt be ſeized 
t6-!the-Uſe: her. "Th Members cannot übarly be Wit⸗ 
neſſes for the Corporation, of cially if they teſtify — conſider- 
aid Advantage vs Profit bf Body." For every: hath a * 11 er 
Rich and Frechold for hh Life as to his Freedom, &c. and all tles 
Members together have ati Inheritance in the Lands, ac andutel 
relt me Goods: ¶ But ſoe Of: Hiorueſſes,' | Book A. 8 d 11 701 
im of a S Sale and Aggregate, daun 
iindurrhoir Seal. ¶ See of Dean and Chapter, abap. 3. . 
Teafes,. Bool 8 3:]/thothoy-a re good without Delivery:-M But Lit. 443- 
Body Politick: during the Vacation. of the An 
gannot ſue till ey haue a Head] Vet 
Wu kule for - Life is mad with a Remaidder: to the \afid 
Chmmonalty'of'B. there being no Mayor-at the: Timuy!It will bo 
Se 4 Mayo Y OE e gens OR \\ 
ir 


s 1 02 3 . S \ 2, oF N N os ML. bus 
b. 15 We. 1A . © ] QT ,Q! V "I TL Kh L | INT Pi ON to (71 i) —_y 
va .þ $ | 
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Headfhip, s voſdzʒ As TH 
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1 1 5 nd 2 ” : _ - — * 
— —— — - — a 


Rep 125, for no Forfeiture can groweby Charter or Letters Patents; ſ tho! it 
127. | 
2 Iuſt. 47. 
Hob. 210. 


183. 
t IIR 


Laws and Ordinances contrary or repugnant to the Laws and Statutes 
of the Kingdom are void and of no Effect; and the King's Charter 
alone cannot uphold them, Corporations may make Hy: Laws or Or- 
dinances without Cuſtom or the King's Charter, Where it is for the 
Good of the Commonwealth, as to repair the Church or Highway; 
2 Inſt. 4. Ge but not here it is for their oαn & private Profitq:oAndiat they 
| yum Abr. make By- Las andy for the) good Governmentzabe: Order. of the 
4 Rep. 77, Bod incorporate, the King's Charter will ſupport. them init Rand 
eld By-Laws:ſhall oblige even Strangers, and fubject them to Pe- 

alties, to be;levied! by Diſtreſs, or reaovered by Aci of NY. 
But thoſe Laws muſt be Z ſubject tothe general / L of the Kings 


78. 

R n 52. | 
: Roll Abr. N 
365 


Wen, dos and ſuborclinate $6 it; if they are: not made good by, Ac of 
* luft. 24. Parliament, as the Cuſtotms of London are. {Set Tadrers's Abrodgans 


fob a. =» Tit: Laus ande ſee the 19 H. chap. 3. ar mal ini al Stet 
1181 9 ata y Bodigit Incorporatech'.f. idea 10 „beginne 
2 15 . Ba La 10 his Statute loth not ſtrengthen Any By La, Hut. oa veth᷑ them 
do be Affirmed ag Good, ar Niſaſfirmed as unla er ſaves 

the Makers ef them from the enaſty of bf! They Jargrngey 


aa yas a0? r yoo i yileioogts n0ig309n0) 212 10 en 
' 44424 1: An Aggregierte Corporation. mayi bave Power by Charterer Pre: 
* 11 Rep. 98. ſutiption to Dre e onins Fteedom, if 
be dbth am Act to the Prejudice of the Bodys and gainſt his 

But if they have. no ſuch Aythority,che/pught ta:becconvitiel h 

the Courſecbf Law, beſore he can be disfranchiſed,) ar nuſtece at his 
remotad or HUN HHH Rid. 


Fresadom. mf one is wrongfully-ren | 
17 4 bis Remedyriis(by Mamane, 3 the N Band h. N LN the 
„ len be Concemint the Writ af Mardaw#) Go Tu D a 
106. Howtare They Diſblocd?. Anwigearedate Corporationimay che 
Miele viBy the Heath uf all the Memberss1i. 2. By Hurfatuht 
ol their Chamer i ast hy Uſurpation; Mifuſer, c mpο fe Wait gap 
 HWarranto. Mee the Renn. (natiprimted) 2 lofts. 495, 49649D 
and. 4 In/f. 250. 2 V. & M. Seff. 1. chap. 8. concerning the Charter 
valle City of London, and the 9 Ann. chap. 20.] 3. By Surrender. 

| 3 


4. By 


ld —— MS 


* 
FR 


* „ „ : Shes 


Ch. 8. | Laws of England. | 


. 
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4. By Ad of Parliament. A Sole Corporation may be diſſolved 
only by Surrender or Act of Parliament. 


Upon d Diſſolution of a Corporate Body, their Lands ſhall not * : Toft. 13. P. 


eſcheat, but revert to the Donor. For the Law annexes ſuch a 3% 
Condition in every Grant to a Body Politick. 
But their Grants ſtand good; which were made while they were 


a Corporation. If they bind themſelves in a © Bond, and are after- © Le 235. 


watds diflolved, they ſhall not be charged in their natural Capacities. 


By the 33 H. 8. chap. 27. Every Af, Order, &c. concerning 
Leaſes, Elections, Grants of Hoſpitals, Colleges and other Corpora- 
tions, Hall be good by the Grant of the Governor, with the Aſſent 
4 = greater Part; all private Statutes to the contrary notwith- 

Aa1101718 

By the 31 Eliz. chap. 6. If any Eleftor into any Church, Col- 
lege, School, Hoſpital, Hall, or other Society ſhall take any Reward 
directiy or indiretily for his Vote, ſuch Place ſhall be void. And if 
any Perſon in ſuch Societies take any Reward directly or indiretily 
for reſigning ſuch Place, he ſhall forfeit the double Value thereof; 
and the Party giving it ſhall be incapable of ſuch Place. The For- 
feitures to be divided betwixt the King and the Proſecutor. See 
the 3 Ed. 1. chap. 5. 2 Inft. 169.] 

By the 43 Eliz. chap 4 The Miſimployment of Lands and Goods 
given to Hoſpitals and certain publick and charitable Uſes, are to 
be redrefſed by awarding Commiſſions to enquire of all Gifts and 
Mifemployments thereof, with Power to make Orders and Decrees 
accordingly. This At is not to extend to Colleges and Halls, &c. 
or to any Cathedral or Collegiate Church, nor to any City or Town 
Corporate, or where there are ſpecial Viſitors appointed. | See this 
Act explain d. 2 Iaſt. 710, 8 | 


[See the 13 Car. 2. Stat. 2. chap. 1. An Act for the well Govern- 
ing and Regulating Corporations. 5 Georg. 1: chap. 6. An Act for 
Quieting and Eſtabliſhing Corporations; which hath Alter'd the 
13 Car. 2. and ſee of Offices, Book 2. chap. 2.] 

[See the 6 Aun. chap. 21. For avoiding Doubts touching the Sta- 
tutes of ſome Cathedral and Collegiate Churches. 10 fun. chap. 11. 
Concerning the Rectors of the Fifty New Churches in London, 
Weftminfter, and the Suburbs thereof. 1 Georg. 1. chap. 10. Con- 
cerning the Augmentation of the Maintenance of the Poor Clergy, 
where the Miniſters nominated ſhall be eſteem' d Bodies Politick, Oc. 


. 


Thus far of Perſont in their Natural and Civil Capacities, the 


* 


firſt Object of the Laws of England.] 


The End of the Birf Book. 
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Eftatt in 4 Links Tenements and Hire fun. And 
9 of the Firſt Diviſion of Eſtates in Lands &c. 
| (viz Into Fre: ſimple, Fes. tail, In I. ail after P ofphulity 
of Iſue extind, By Curteſy, In Pw For Term of 
Lic, For Term o 4 1 7 Tears, Ar Mill, At Sufferance, By - 
Copy of Conrt-R Autien Demeſne,. iſtates upon 
Condition, By Starate-Merehune; By” Starute-Staple, 
By Elegit, Of Eſtates in Lands de vid 50 Executors, 
| Eftares in Coparcenary, Taten), Te 1 in Com- 
mon, In Remainder,” In Nu vera, Na 0 


— 


W557 4 TES are re the ſecond Ob of q TINY and in com- 
mon Signification are all Manne of Propprey in Landi, &. 
; | Goods and Chattels. For all. Aates may be. reduced to In- 
© » heritance, Freehold or Chat; Es treating therefore of _ 
Eſtates, I ſhall ſpeak of Eſtates in 91 Te nements, or Heredita- 
ments in the firſt four Chapters of this Bok: 40d n in the Three 
laſt Chapters, Of Eſtates ; in | Goods, anc Chartels Pex ſonal. 

While I ſpeak of Eftates in Lands, Femements, or  Hereditaments, 
I intend to ſhew, 1. What is an Eftate in Lands, "Tenewents, or He- 
reditlkments. 2. How Eſtates in Lands, &c- are,diogded. 3. Ho 
Lands, Tenements, and Hereditaments may be pichaſed or convey'd 
from one to another. 1 How Eſtates in 1 Ge. may be Joſt... 


L The Words E ae, "Ri bt, Ti tle, and Int are to be ex- of Efate 
e wo: an IN rel, in Landy, ©: 


1 An Eſtate in IR 3 or ereditamemti, fi 85 ifies flag. 265.4. 


£ uch Inheritance, Freehold, or Term for Years, Oc. as any Man hath 347 
in the ſaid, Lands, Oc. For by Grant of his Eſtate, | ſhall paſs 1 
that he can grant. 

A Right in Writs and Pleadings i is properly in one, when he is 
ouſted of Poſſeſſion of his Eſtate by Difſeilin or Wrong, and hath Re- 
medy by Entry or Action. But Right doth alſo inelude an Eſtato 
in eſſe in 1 T W i "OP ! makes a 


Oats * 


0 f \ 188 


a. & b. 
7. b. 369. a. 
CP» 153» 


e Tuſtitute of the Book II. 


d 1 Inſt, 4. * 
a. & b. 19. b. p 
ep 


4 Rep. 39. 
1 Inſt. 85, wy 


4 11oft. 4 
a & b. 


5 Rep. 11. 


as by Feoffment, Ene, Laſt Will and Teſtament, Gc. [See Of Re: 


Leaſe for Years, and Releaſes all His Right in the Land to the Leſ- 
ſee and His Heirs, the whole Eſtate i 4 Fee· ſimple paſſes. 


A Title is mo lawful Cauſe of Entry in- 
to Lands whereok aer vn & oh fo ace can have no Ac- 


tion; as a Title by Condition, Forfeiture, Act of 3 may But 


This W ord Title includeth a 1 alſo. For every Right is a Title, 
crogf [itle P not f t for . i Action ſie 
6 0 nifies o the As wikereby 4 Man 4 to La 


mitter, Book 4. chap. 3. 
intereſt Untereßſe is -velgerly-taken for + Chatiol real, as @ Leaf”: 


for Years, Gc. and more particularly for a future Term; in which 
Caſe it is ſaid in pleading that One is 75 De Intereſſe Termini. 
Hitherto therefore an Eftate is better than a Right, 
17 ex or Intereſt i "Ef hoe 1 in fes a jnderſtanding too, an In- 


e 7 N Air op Eruy 1 19000 a Man hath of 54, 


Whote N m 
e le ſhall bob 


e * re Bau Temementy, or Hetddaogments. 
== e r 

S. Furz ut a 
. 5 m Where kan: Rbod,) 


bf ti Lam) the Buildings 


e T al Coke 1 t Tepe But 

* Prehe- 
oY Cos para LonpleLand he Prehe 
aß Ex tent TY wy ae er tay «ped . 


ment ; me. A Seen the Herbuge of 'Larid, or 


3 Veſt fre e. of © Corn, &c.) is a Grant only of a particular Wache 


2 Cro, 487. by which "he Soil cont not ſs. But ny a / Toke 0 the Profits of 
of or what is the Lan 
So, , e Th 6 6 hk aid it RIF abe Paſs; for What is the Land 
: e Profits therec J ot grants pa bis bod, the Land 
| at paſs. Men is not andable by that Name; but fo many 
* 1 Inſt, 69. a. Acres Land covered with Water. An Mal or Plough-Land, a 
* Rep 24. Tufd Lund, or in Orang of Land do not contain any certain Num- 
ber bf Cres. But A 7 FR Year, of 77 Re * p of the 
Hig ways is fetried x oittds A 7 25 29. 
| (een the Suro V of the e e > 2 Al | 
1 In Wot con . — not on du Or Em 
19. b. 1 kj 11 But all Corpore fral Inhetitahces Which are . of ar$ther; 


within" che ume the they lie tot in Temme, us Rents, Commons, 


„b. 14 nnd all Abe oy out of thoſt Ihheritances, or exerciſable 


ted gut 85 and, or Uſes, Ofhces, Dignities which Songorn 
bertam P Mees. 


WH 4 


1 24 6. * 8 Ae e is the the largeſt Word of all and ſignifies Ne e 


be inh&fite; i come to ah Heir, be it Corpor In- 

of 15505 Real. der Ur Mix d; and tho' it is not Nu lg. 

eth not in OPT Phe Word Tuberiranes is not only —.— 
en 


* 2d a my 250 fi 4 vo 9 CY 2 (old IE 2 1 SF: 


35 n 


': > Mtpeliationt Jundi pane ..« rs ammis ager continetur, 4 15 87. 


91 33. 
1 i Eujus eft ſolum, qu; eſt uſq; abel. 1 Inſt, 4. a. 9 Rep. 54. 


Ch. z. | Laws of England. . 117 


2 4 4a 


where one 6 hath Lands or Tenements by Deſcem, but af every Fee- 
{imple or Tail whickt one hath by Purchaſe; becauſe His Heirs may 
Inherit it. Alſo One may have an Inheritance by Creation; as when 
the King creates One a Peer _ "5 OF or by Writ, [See 
Of the Nobility,. Book 1.'c wn ih | ; 
If one holdeth in Fee- ſimple, Fee- tail, of at leaſt for Term of his 
Liſe, he hath Lillerum Tenemrntum, or à Free hold. It cannot com- 
mence iu futuru, but muſt take preſently in Poſſeſſion, Neverſion, or 
Rema iuder. Other Eſtates — rk For one is ſaid to be 
ſciſed of a Freehuld, but to be pofſeſſed af other Eſtatts; as of Lea- 
es for Years, Copyhold Lands, Goods and Chattelss. 
n A Freehold may be in Deed or in Late. A Frechoid in Deed - Lir. 448. 
is aual-Seifin of Lands or Tenements in Pee-ſimple, Fec· tail, or for A 266. b. 
Life, - A Frechold in Lau is a Right to ſuch Lands or Tenements 
before Entry or Seiſuro. So that there is a Seiſis in Deedꝭ and a Sin 
in Law. i A Seiſm in Derd is when a Corporal Paſſeſton is taken, * 1 Taft. 31. a. 
A Seifin in Law is where Lands defcend, and One hath not actual- 
ly" entered on them, or when ſomething is done, which amonntcth - 
in Law. to an Actual Seiſin, 2 k Seiſin of Rent forall 4 Rep. 8, 9. 
P Gariatiedatavag x 
t tes y aut or | ennnt. | 1 1 Inſt. 
pendant is an Inheritance e another Ser (robo NP. l 18 . 
ſuperior or more apes Appendants are ever by Preſcription, and 83 
is as the Acceſlory to the principal Thing: In the Civil Law it is . _ 
called Ad junttum. Appurtimamt is almaſt of the ſamo Nature, ex- 
dept that Appurtenants may be created in ſomo Caſes at this Day. 
Tbey pafs by Virtue of the Words, Cur pertinemtii s, with the p- 
purtemander thereunto belonging; as Advowſons, Commons,Ce,with 
a ety" or Lands, and as Lands with an Office, Ge. 
But dy theſe: Words Cum: Pertinentiis neither Prechold or Copy- 
hold Lands ſhall paſs with.a Houſe or Meſſuage; but only the r- 
- chard, Garden, Yard, Gu. When one hath a Houſe or Mill to which 
are Appendant or Appurtenant, and they are burnt down ↄr 
blown down! by the Act of God; or deſtroy d by the Default of the 
— if tho Oa/ ner builds them in the ſame. Place and Manner as 
— He ſnall have the Antient Appendants and A enances. | 
n Nore, That Things Incorporeal muſt wm ont to Things „Nep. 37, 
, and ( e erden e principeIThing 3 i Lt. 122. b. 
muſt be of perpetual Cantininncorne carr any Thing tha t is Proper 122, & 
* appendant or appurtenant. 
* An Iuacinemt is a Thing neceſſarily dependlant be As a. d. 93· .* 
-Court-Baron'li is ſo incident to a real Manor, that it cannot be ſevered '? 
by Grant. But ſome Incidents too are ke ra vx. «Rents incigent 
to Reverſions. W g 
So that now we ene is an Efate in. Landl A. dare Aud 
: Mereditaments, 0 a + 146 ow re are he 4121.9 LATE, 2 


2 þ 5 7 
II. Eſtates b GAA ne . | 
Aal, &c.. 2. Into Eſtates Corporeal and Incorporeal. Of theſe Two 
Diviſions in this and the following Chapter. 
The Fi Diviſion of Eſtates is into Fee-ſimple „ Nai; in Tui The fit Di- 


e — Ale eint, Klau u Aurtaß Roe + oi 


» Eftates in 
ee 


for Lands, Sr. 


118 Au luſtitute of the Book II. 
9 for Term of Lite; for Term of Nears ; at Ml; at: Safferance'; by 


. "Cuſtom or Copy of  Conrt-Roll;\in Antient Demeſne ; Eſtates ꝝ pon 
"Condition;" by ' Statute-Merchant; iy Statute-Staple ; by Elegit ; 
Eſtater i Lands Deviſed to Frxecutors ; Eſtates by Coparcenary, 

Tenancy in Common, in Remainder; in Reverſiun. 
| 21 10 If 531 : A 4 10 U 1 11 inen 2 #4 F? 1 ; | 
Of an Eſtato J. An Eſtate in Fee-ſimple.\ (Feodam ſimplex) is where one hath 


- 


by N eo im. I ands and Tenements to hold to him and his Heirs for ever. To 
* 1 Inſt, 1. b. have a Fee is to havo àn Inheritance; o to have He. ſiuple implies 
that it is without Limitation. to what Heirs; but to Heirs generally. 
In this Senſe . the King may be ſaid to be ſeiſed in Fee. Fre is taken 
aaalſo for the Inheritance that is Holden of another by ſome! Service; 
' Lit, ti. but that belongeth only to a Subject: v And hè cannot have a 
| greater Eſtate. If he is ſeiſed of Lands and Tenements which may 
q 1 Inſt, 17. manually-occu ied, he is ſeiſed in his YDemeſae, (or Domain, de 
a. KC Db. Domo) ar ef Fee (viz) For the Service of his Horſe. But of Things 
- which'do not lie in fach manual Occupation, (as an. Advowſon of a 
Church, a Rent, a Right of Common, 5c.) he is ſeiſed 4s He, 
+, + * Lmotin his:Demeſne Ar of Fee. [See of Eſtates in Ancient Demeſne, 
infra. | | | = 10503 
"Hot x, Kr, other Eſtates and Intereſts are derived out of a Fee · ſimple; 
aan therefore there muſt be a Fee- ſimple at laſt! in ſome Body; 
Li 64% otherwiſe the Lands are in Abeyance, (i. e.) In Conſideration and 
Lit. 1. Theſe Words © His Heirs, make the Eſtate of Inheritance. See 
of Anceſtur aud Heir; Book. 1. ch. 6. ] To hold to him for ever, or to 
Vim and his Man for ever, makes but an Eſtate for Life, for 
Want of theſe Words his Heirs. | The Word Heirs is not neceſſa 
t 11ſt, 9. b. in forme Caſes. As in Willi, an Eftate of Inheritance may pa 
10.8. -{yithout theſe Words his Heirs; for it is good if it is given to one 
Sbow. 348. And his Aſſigns for ever. | But if for ever is left out, it is an Eſtate 
for Life: only. In a Vill, to bis Blood makes a Fee-{imple ; to his 
Feel an meyer lies If ina mY 8 ry EH W — * the 
"Weſt of uy Eſtate, They carry a Fee-ſimple, if the Deviſor had a 
5 Nadeln ne A Doviſe, to One and his Sucoeſſors is a Fee- 
ſimple. The Word Heirs alſo is not neceſſary in a Fine! Sur Cunu- 
juan ide droit Come ceo, &c. in certain Releaſes, in a Recovery; nor 
do A Creation of Nobility by Writ, &c. [See of the Nobility, Book 1. 
2 648 chop. 4.] nor if Lands are given to the King by Deed inroll d, nor 
in Feoffments that take Effect by * Reference, (as if A. enfeoffs B. 


Aud His Heirs, and then B. enfeoffs 4. as fully as A. enfeoff d Him) 

| nor in Gifts in Frank- marriage, nor in Grant of 'a Rent to a Par- 

cener to make Partition Equal, nor in Grant of an Aſſart by the 
Kling at a Jiſſtice-Seat by the Foreſt- Lac. ene i 

« 1 Iaſt. 8. b. A Fee to one and his 4 Heir in the ſingular Number, to one or his 

„.. Heirs, to Tuo and Heirs omitting his," is but an Eſtate for Life. But 


7 Roll. abr. to One and Heirs, (omitting his) is good; for there is no Incertainty. 


832. A Gift to one and his Childres and their Heirs, makes a Fee · ſimple 

= ky " 1 . 4 ' , 
to all\jointly that are alive. A Gift of Lands to One and hiis Heirs, 
T 219403 10 l Wan bt. 564305 2916 U Males 

| | | ; nne Abaton 3161 nn 21fli 11 M 
1 PPC NOT 77 TT TD EY YT 

o nm. een e I bas e | 
geen: Nerd relate boo mhrim- operantar "fer ineſſe  videntur. 
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Males i is a Fec- ſimple; for there is no ſuch kind of Inheritance as 
to Heirs Males, [Sce of an Eſtate in Fee-tail poſt.| 

The Definition of an Eſtate in Fee- ſimple is to be underſtood of 
Purchaſes by Natural Perſons, and of Bodies Politick or Corporate. 

[See of the Potrer of a Sole and Aggregate Corporation, Book 1. 
chap. 8.) In a Feoffment to a Sole Corporation in Frank-almoign 

hy ree Alms, a Fec- ſimple doth paſs without the Word Succeſſor, 
the it cannot in other Caſes. So that a Fee- ſimple is an Eſtate to 
One. and his Heirs for ever, or in Caſe of a Sole Corporation (as 
Biſhop, Parſon, Gr.) to them and their Succefſors. 

But Note, that in All Feoffments and Grants (generally ſpeaking) 
Exchanges, Releaſes and Confirmations enlarging Eſtates, Warran- 
ties, Bargains and Sales by, Deed Indented and Inroll T cc. the 
Words Heirs. or Succeſſors are neceſſary. 

x If the King purchaſeth Lands to Him and his Heirs, He is * 11. 16.4. 
ſeized thereof Jure Corone; and ſo when He purchaſes Lands to“ Rep. 97: 
Him, His Heirs, and Succeffors. [See of the King and Queen, 

Book 1. chap. 2. 

A Fec- ſimple, or tather a Fre or an Inheritance, i Is Divided i 39 n ** Inſt. 1. b. 
Simphe or Abſolute, Conditional or Qualified. We have hitherto O's” 
been ſpeaking of a Fee. ſimple or Fee Abſolute. Conditional, is that 
which is defeated when the Condition is or is not performed; but 
till then it is as it were Abſolute. Qualified or Baſe . is that which 
may: be be e by a Limitation, &c. as when a Grant is made to 
4. and his Heirs Tenants of the Manor of Dale; who have an ab- 
ſolute. Eſtate. only fo, long as they continue Tenants of that Manor. 

Sosa; Parſon has a Fee: ſimp e qualified to many Purpoſes; as to 1 l 67. a. 
have. an Agony af Waſte, tho in other Caſes he rank in Effect TI. 

an Eſtate for Life; becauſe the entire Fee or Right is not in him. 

But a Fee Conde a or, Qualified i is not in Stri etz Fee- ſimple. 

a Again a Fee-ſimple ( or rather Fre) ! _ be divided into Real * 11nft, 1. b. 
Po arg 89d, 6 44 Wee 3 Reg as the common ſtates are. Per ſo- . . 


e when; e euch to one and his Heirs. Mix d, 
loch a County, e is a Dignity 


6 en, 60,95 [ET a 
ö 1 
ſ ec-ſ1 1 5 mb be cit Certain and, 7 In g. 4 * 
N e veable, (er) at ſeveral Times ** 
may be moveable, Hoi in g One e in An- 

.ather,; or ſometimes in One P „and etimes in Another. | 
| Note, © © That in leading, & ates in Fee-fi mple 162 155 eneral- « 1 Inſt. 1 
tlyza lleds d; but the Comm neement «6 Eta and other par- 

ticular dates re 2 mult be ten ſhewd. (He's 

After this Deen cri ption and Divi * of Fee- ſimple it mul be al- 

55 ts TORE; tho 155 is the moſt ample. eG of Inheritance, it is 
Incumbrances. Therefore C ier mee n. 

8 5e Purcha{ 185 a Fee-ſimple, That it tbe ebe With Juc 
ments, Statutes — mar or of the Staple, 4 


gages, Buder oftments, N r an | 
m — bare 4 0 Ba BAY; MM. Alles, 
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+ Lit. 18. 1. Ar Eſtate in © Fre:rail (from Tailkr to cut or limit) is, That 
Inheritance whereof one is ſeiſed to him and the Meir of his Body, 
begotten or to be begotten. He that giveth Lands in Fee-tail is the 
1 and he to whom the Gift is made is the Donce. 

1 Inſt. 20. 8. n Gifts in Tail, theſe Words © the Heirs or his H:irs are as ne- 


26. a. 2 as in a Fee-fimple: And this Word f Body (or his Heſb or 
I 106 3, Heir begotten Dy him, or other Words that amount to it) make the 


2. b. Tail; and may bo reſtrained to Males or Females of the Body, Gc. 
Lit zz But a Gift to One and his Heirs 8 Males or Heirs Females is a Fee- 
lock. 13. a. ſimple; the Law rejedting the Word Male, or Females, becauſe it is 

not ffimited to what Hody. It is gobd without the ord Body in a 
b Noy's Max. h Deviſe or Laſt Will to make an Entail. But if the King grants to 


a Heirs Male, His Grant is void; for the King is deceived. Begotten 
13 344 ſhall be neceſſarily intended by the Donee. Hence Den 
cannot be ſeiſed i in Tail. 4 * 


Lands given by one Man to — with" 4 Wife (which; 5 
Lit. 19. Daughter or Couſm to the Donor or Givet) in * Prank Marritg 
(freely. in Marriage) amounts by Implication to a Gift to the H 105 


| x Inſt. 20. b. 


band uy Wife, and to the Heits of their two Bodies. So that in Prink | 
Marriage, a Fec-tail maybe created without the Words Hurt or 
9 6 ives Lands to ohe and his ! 34 5 or to his Tſe or Chit 
dien of his Body, he hath but an Eftate for Life; for there Wanted 
of th, Donor nay be'to convey the Inheritance by the Words, 5e wy, 
ue, "Chilireh, 5 this is not füffcient; becauſe his Intent does u 
bechuſ Men uſually defer making 
theit Wills to their aft EIdurs, ron fave of 1 ime tb con. 
ſult with 10 Cotihfe; and there 
in wine e 19481 TO} 91 i- 7 2 . 
„ 1 nt. 224. 8 Colo Law It W ® iticident to 4h ache Tail tobe al 
a. VER path il hable oN 
1, . Hite the Hudband of a Ferhe Dotice ng — _ "the Cifre 
that Collareral N Farrauty wWirh A 275 
or T.ineal with Aﬀets may bar it; l therefore Obn dition to re- 
By Statthe it is Fran. to 52 Ente öl to make [caſes ade 
ing ls the 32 T8. Tf. 325: b. 107 055 to Leyy a 
5 
905 bete ee 0 bree tay he e teftralhe@by 
by Cup rom it 18 cer to an 'Eftate-tail i print Lands 
. 2 i the Will of che Lord,” a 15 : Cuſtom 
ondirion, | 8 54: 8 5 eee eee, 
Ibis is che ion 1000 derptbp el am Eſtdte in Tail. 
7 1 General, is where Lands and Tenements are given to s to Nach and 
* 5 55 2 — 10 'kis Heirs Or is Body 1 tten; or td 9 5 * 
a whatever Woman the Man taketh to Wife, the Iſſue may inherit the 
3 Lands, 


170 But theſe Gifts in Frank Marri: ut of Uſe. 
the Words uh. Firs, to corivey the Inheritance; Alfd tho the Intent 
with the Rules of Law. But ſuch Words are göbd enough t 
88 08 the Iaheritance ing Wn; 
ore the Lax akes greWwer 
- Allowances to 
77 that the Wife br the Bönles Wall be Zndypwed; 
4. 423 · b. after Iſſue; that the Tenant in Tail N 
* We 1856 che 15 
Ritainl either, of theſe alf de Vill. 
rg "the 4 f J chap H.. Cha ar ues, And 
hor; Which likewiſe cannot be refftaih by Co ondition. i | 
2. As to its Diviſion, a Fee; tail ls either General or eee 
Body begotten. joy this Gabe it is cal Ts Tail, ol her 
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Lands, and Eo. Man the Wantan taketh to 1 the 
Iſſue by any Husband may inherit; or if ſhe has divers müßen 
and hath Iſſue by every one, they may- inherit one after another as 
Heir of her Body. un Special, is where Lands and Tenements Are „ Lit. 16. 
given to a Man and his Wife, and to the Heirs of their 70 Bodics 
begotten. In this Caſe, none ſhall Inherit but thoſe that are begot- 
ten by him on that particular Wife. 8 

If Lands and Tenements are given to a Man and his Wife, and to 
the Heirs of the Body of the Man, ® the Husband hath an Eſtate in * Li. 26. 
General Tail, and the Wife an Eſtate for Life; becauſe the Word 
Heirs relates generally to the Body of the Hubagd. And if the E- 
ſtate is made to the P Husband and Wife, and to the Heirs of the e Lit. 4 
Body of the Wife by the Husband begotten, there the Wife hath an | 
Eſtate in Special 'Tail, and the Husband for Term of Life, becauſe 
the. Word Heir, relates to the Body of the Wife to be begotten by 
that particular Husband. But if Lands are given to the Husband and 
Wife, and to the Heirs of their two Bodies, both of them have an 
Eſtate i in Special Tail, as hath been ſaid; becauſe the Word Heirs, or 
the Inheritance, is not limited to one more than to the other. 'There- 
fore by obſcrving to whom the Word Heirs relates, whether to both 
or one of them, you may ſee where tho Inheritance is lodged. 

Theſe Eſtates of General and Special Tail are only mention d in 
the Statute of Meſt. 2. ch. 1. But there are 1 other Eſtates- tail with- 4 Lit. ar, 22 
in the Equity, of the ſaid Statute. + As if Lands are given to à Man 
and his Heirs, Males or Females, of his Body begoiten, the Iſſue 
Male or Female ſhall only inherit according to the Limitation and 
the; ill of the. Donor. By Vertue of. ther Statute the Daughter 1 Inſt. 24 b. 
may be Heir by Deſcent, tho there is a Son. But in Caſe of a Pur. —_— 
ne the Eſtate will go 118. the Son, who is the right Heir in Law. 
. therg cannot be an Heir Female, where there is a Son. 'The . 
a 8 net aſſiſt the Daughter in Caſe of a Purghaſe, but only 


Met. Avg there are many other Eſtates in Tail, 75 the Equity 


ſai Statute 
b rn 125 me or Special dieth wit ithout any If ue, the 
. nter as in, their Reverlion, For in PE 


a A rſign of f the Fee-fimple;i 15. in the Donor "9 1 Lit, 18, 19. 
3 Tae gan, 04 all 1nheritances Kanes of © 1 Inſt. 19. b. 
Really: „ AS allAdvantages' and Profits, wh 0 hatf 0 7K 4 
W gra 4 out of La rhich Concern Lands or Ok rtain P Places. — 
5 Dignities, 
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* 4 Inft. 206. 


a Lit. 13, 

1 Inſt. 19. a. 
327. a. & b. 
2 Inſt. 333. 


337 


d Inſt. 19. b. 


ight have been before the Statute. It is not Tufficient Proof of 


mi 

ſuch Cuſtom, That Lands have been granted to Many and the 
Heirs of their Bodies; for that may be a Fee Conditional as it was 
at Common Law. But if a Remainder hath been limited and en- 
joy d, or if the Iſſues in Tail have avoided the Alienation of the 
Aneeſtor, Oc. ſuch are good Proofs of an Eſtate-tail. As Copy- 
holds by Cuſtom may be intail'd, They may by like Cuſtom be cut 
off by Surrender. [See Of a Common Recovery, chap. 3. poſt.] 

z A Fee- ſimple may be limited by Act of Parliament. 

Before the Statute of Jeff. 2, chap. 1. or the 13 Ed. i. chap. 1. All 
Inheritances were * Fee-ſimple at Common Law. ¶ See the Preamble 
of the Statute.) For if Lands were given to a Man and the Heirs 
of his Body, c. It was interpreted to be a Fee-fimple preſently by 
the Gift, Upon Condition that He had Iſſue. And fo if he had Iſſue, 
the Condition was ſuppoſed to be perform'd for three Purpoſes, (vis. ) 
To Alien and difinherit the Iſſue, and by the Alienation to bar the 
Donor or his Heirs of all Poſſibility of the Reverſion; To Forfeit 
for Treaſon or Felony ; To Charge with Rent, Common, Gr. and 
thereby to have bound the Iſſue. But now 


By Weſt. 1. chap. 1. De Donis conditionalibus ; The Intention of 
the Donor is to be obſerved, as that the Tenant in Tail nuſt not 
alien, forfeit, or charge it longer than for bis own Life. Fines, 
hereafter to be levied, to le void. [See the Expoſition of this Act, 


Vai. 333, Oc] 
Rut daily Experienco ſhewed, that much Contention and Mif- 
t 


chief had crept, into the Law by entail'd Inheritances ; b as Frauds 
to Farmers, Creditors, &c. Sons became diſobedient, when the 


found they could not be diſmberited. . the 4 H. J. 


prov d Rent. 
Hook 2. chap. 
| [See the 33 
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i Poſſibility, f 
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for Life, none would 


But notwithſtanding the ma 


e Mal 1 tail'd Eftates, aud the Srarutes before-mention'd, and Fines and Re- 
coneries to dock Entails; there are Methods found oft in Settlements 


rbap.. 24. and 32 H. 8. chap. 36. and of Fines, Book 2. chap. 3. 
ubjects alſo. that were Owners of entail'd Lands, were lefs fearful 
to commit Treaſon. ¶ Therefore ſee the 26 H. 8,” chap. 13. and of 
Forfeitures,. Book 4. chap. J.] Men that had entaiFd Lands could 
not make Improvements; for when the Owner had only an Eſtute 
give a Fine of any Value for a Leaſe of it, 
upon the Land, that it might yield an im- 


nor lay any great Stoc 


8. bop. 39. 13 Fliz. chap. g. Concerning Lands 

of Tenants in Tail, as liable to the King's Depts ; or faleabk for 

the Arrears of the den Obes] t and bet r Ame r 
ifchicfs and Inconveniencies of En- 


Po 


to limit Eftat 
xcept a parti 


15 that no Law or Statutes can reach or alter them, 


- .. » Except a particular Ac of Parliament is made for thut Purpdfe:”” 

Flitherto I have ſaid fomewhat of Eftates of Inhiritance ; next 

are Eſtates of Freehold only, or for Term of Lift. L Ot 1 111 27 
FFF. Nennen bes, 


8 110 7. tte! 4 tid 4: _ 1 7 Ann * % IT. 
m. © An Eftate in Tait, After Poſſibility of Ihe extin®; is Where 


4 
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Lands and 'Tenements are given to 4 Man and his Wife in ſpecial 


Tail, and the Survivor hath an Efare in Tail hien there is ne Puff. 
bility of ac. If they have Hue, and the Iffue dies without We, 


ſo. 


herefore ſee the 32 H. S. chap. 28. and of Zrafes, 
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ſo that thete is not any Iſſus alive which may inherit by Force of tho 


" Entail; the Survivor of tho Donees hath an Eſtate in Tail after Poſ- 


ſibility, Oc. ¶ None van have this Eſtate but one of the Donees, or # Lit. 34. 
a-Donee in Special Tail; for a Donee in General Tail may by Poſſi- „Reg e. 
bility have. Iſſue: And the State of this Tenant muſt be created by '* 
the Act of God'(vjz.) by: Death of every Party without Iue, and 
not by Limitation of the Party, or by their own Act. | 

24 — of Marriage-Scttlements, This Eſtate ſeldom or ne- 


IV. © An Eſtate by Curteſ of England is where a Man taketh a of an E9ate 
Wife ſeiſed in Fee- ſimple, or in Fee- tail General, or ſeiſed as Heireſs, by Curteſy, 
in Special Tail, and hath iſſue by her, Male or Female born alive, It. 35 52, 
(not rip d out of the Mother's Womb after Her Death) evidenced by 1 Inft. 29. b. 
Motion, Crying, Oc. which by any Poſſibility may inherit, and the 1 * 
Wife dies, and the Hu band holdeth the Land during his Life. This 
is by. the Law and Curteſy of England. One may be Tenant by the 

Curteſy of a, Caſtle for the Defence of the Realm, a Common 

San Number, GG. ä POE WL. r 
.A. Man ſhall not be Tenant by the Carteſy of a bare Right, . x B 149. 
Title, Uſe, or of a Reyerſion or Remainder expectant upon an E-! OS 
ſtate of Freehold; unleſs the particular Eſtate is determin'd during 
the Coverture; nor of a Seiſin in Law. But if a Wife dies before a 

Rent in Fee becomes due; or, in the Caſe of an Advowſon, before 

the Church becomes void, the Man ſhall be Tenant by the Curteſy, 

tho the Wife had only a Seiſin in Law; becauſe he could by no In- 


duſtty attain unto any other Seiſin. A Seiſin in Deed is required in 


other Caſes. 5 * wh | 6 6 3 Ns Ve 2 
Four Things muſt concur to give an Eſtate by Curteſy, (ig.) * 1 I8-30.a. .. 
Marriage, Seiſin of the Wife, Iſſne, and Death of the Wife. | 


V. Of an Eſtate in Dower: 1. Its Definition and Diviſion. 2. Vho Of an Efate 
may be-endowed? 3. Of what and how? 4. Of Jointures, which ſup- in Dover. 
ply the place of Dower... © |  _ bo venglot Tot ee 2g wn 

1. An Eſtate in h Dower is where a Man is ſeiſed of Lands and * Lit. 36. 
Tenements in Fee-ſimple, Fee. tail General, or as Heir in Special 1 * 30. b. 
Tail, and marries a Wife and dies, and the Wiſe, by the Common A 
Law, after the Death of her Husband, hath during her Life, the 
third Part of ſuch Lands and Tenements, as were her Husband's at 
any Time during the Coyerture; whether ſhe hath Iſſue by her 
Husband or no; ſo that ſhe be above nine Years of Age at the Time 
of the Death of her Husband. i Dos, or: Dower, ſignifying, in a ' : 1nd. 31.2. 
vulgar Senſe, the Eſtate which the Woman brings in Marriage, or 
her Marriage-Portion, is of another Nature. mer Betas 3 

Three Things do entitle to Dower, as appears by this Definition, 

(viz. ) K Marriage, Seiſin, and the Death of the Husband. The * 1 tog. ;:; 
Bond of Marriage muſt continue, and there muſt be no Divorce 4 * & b. 
Finculo Matrimonii. A Separation 4 Menſd & Thoro only, doth 3* * © * 


} 


not deſtroy the Bond of Marriage. [But ſec 1 Koll. Abr. 680, 681. . 
and How 2 may, be diſſolv d, Book 1. chap. 6.) A Wife de 
FaGo may be endowed, it the Husband dies before the Divorce. Con- | 
| cerning the Seiſin; the Wife ſhall be endowed of à Seiſin in LDaw, 1 oft 31. 
or where the NHusband has only a Right, as well as where he had a * * 
| 14 / R > . : * 0K Seiſin of * 
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it ta an * ear op oe as a Hüsband; when theiis to be Tenghit by the 
-- 1 - Curteſy 1 5 y in moſt Caſes. It is) not:nevefſary tat the. Seiſin 
5 11% 32 4. fhould/ Cobh during the Covertnre;” for if the Hausband aliens 
the Txinds; &c/\yot the Woman ſhall bs endowed, But the Huskand 
» Lit. 44.43. muſt be Soto Feiſt; und not as Jointenant at the Time of hiv 
1 Inſt. 31. b. Meath; for then Survivefſhip will take place. If there are two 
Jointenants in Fee, and ohe maketh a Feoffment in Fee, his Wife 
ſhall not be endow'd. Of a Seiſin for an Inſtant a Wife ſhall not 
be endowed; as of a Seiſin of a Conuſee of a Fine that Grants and 
393 to the r th. Wite of the CRE not be aq, 
„Lit 33, . Litileton reckoko'up þ o five Kinds of Dower; (2iB.) Dower'b 
Ink. 33 U Ch Law; b arr No Dower ad Oſtium Beeleſis; Dower e 
LIP enſu Patris and Dower de /a pluis Beal, (i. e.) Of che moſt fait 
of tho Lenements, c. But the two firſt are only in Uſe. 
» Inſt. 31. 2, Þ The Wife of an Idedt;” Non Compos Mentis, of one Outlaw 'd 
+ b.  , or Attainted of Felony, Treſpaſs; Hereſy, Pramuntre; may been? 
* 39 b. dowed. But a Wife of one attainted of High Treaſon, or Petit Ta- 
| ſoꝛn, cannot be endowed; [See the 5 & Eds. hn 11. od 5 
Wife of an Alien, nor an IP Wife, except in Caſe of the King; 

[See of Subjelis, Book 1. chap. 3. ante, ] nor a Wiſe that is a \ 

if the Husband is a Chriſtian, nl THT 

L.IQ 171 


| By Weſtm, obey; 4. or 13 Ed. I If the Wie Rlopos fron hey 
Hutband, (i. e.) Tf the e evillnply leaverh the Husbund, amd bu. 
rieth with the 4dulterer, ſbæ ſball loſe her Dower, unleſi the Huthand 
willingly without Eccleſiaſtical Coercion be reconciled te voy, and 


. 


. Now I come to mer, Of char, and How a Wife may be e en- 

nA nn Vf do 0 

„1laft. 3l. b. A Wife 4 may: be Sdooct of the priteipal Meſluage; (not of a 

32-8. 35-8 Caſtle for Defence of the Realm,) mbar and Tenements, and of a 

Finch 13 ' Reverlion upon a Leaſe for Years before Marriage, and of the Rent, 

I —* i where the Eſtate is diviſible by Metes and Bounds : But not u 

678. Reverſion on a Leaſe for Life, c. made before Marriage oy ue of 
that the Husband has neirhes-Seifin in Deed or Law. varia no we 
viſion can be made, a Woman muſt be endowed of the Thing 
ſpecial Mannerz as of the third Preſentation to an Advowſon, 'the 
third Toll-Diſh fof a Mill,” or of the Mill for third Month; 
of the third Part. of the Profit for Stallage, and of the third Part of 
a Fair; of the third Part of the Profits of the Office of May/halſea, 
of the third part of a Gaol, a Park, a Dove-houſe, a Piſcary; of the 
third Part of the Profits. of Courts; the third Part of Fines, Heriots, 
' ' Rents, -Tithes, (as of the third Sheaf) of the third Part of Com- 

mon certain; but not of Common without Number in Groſs, for 

hen the Land would be doubly charged; nor of an Annuity, for 
that doth not iſſae out of Lands or Tenements, [See more in the 


Definition of Dower. ] 
0 warste by ſpecial Cuftom n 


Dowers of r Gopyho 


r By: Cuſtomicf iet Ooüntles Gr. che Wife may bave half; and 


| Lit, 5 [2 
1 Ig = by {Cato of fome Towns, 05 the whole of the Eſtate. There 
LIL & 


Sell n m— For it lech not in the PO of the Wife to bribg 
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here mult be Amor nmeut of Dower at the Common Law, 0 l 34 b. 
either by the the Sheriff, be the King's Mrit, or eiſe by the ** 
Heir or other Temant of the Freehold, by Conſent or been 
amongſt Themſelves,” The Wife cannot Euter into ber Dower, but 
"eſt recover the/ ſame "off Wide. 3 n 1 n df ve 
ma.] e 11 ib ndzun 
This Claim Dy Dower at ei Law ſeldom ppens Asie 
ly upoft gteat Hftatos, by Reaſon of Jointures. ¶ See Magna Charta, 
chu: 7. The 9 — of Merton, or 20 H. 3. chapb n. Meſt. z/or 
4 Bh 1. cha 4/48; \TWeftm. 1. or 13 Ed. 1. 5 e . „e kOs! .d 74 nr 
1 Kd. 6. echt 127 „Ea. 6. Chap. 12.] R120 ores e 
Theſe two liſt Eſtates (tu. by Cur and Down) are S 
Eſtates for Life, and de atife after the ath. of one that bath an 
Inheritance joined with a Freehold, 45 
4. Au Fointure is a compotent Livelihood of Freehold Lands or „I Inſt. 36. b 
Tenements t. for the Wife, to take Effect preſently in Poſſeſſion 4 Rep. 2 
or Profit after the natural Death of the Husband, for the Lifonof 
that Wife at leaſt, if ſhe hee ſelf is not the Cnuſe of the Determina- 
tion or F orfeiture of it; x as where the Eſtate is ſettled Nurauie 4 Rep. 3 
Viduitate, and ſhe marries, (5c. This Definition of a r is 
made with Reſpect! to tho: pork ig of n By erf Hal 1/ 
by the Hundre of #4 H8.lcha pelo. ** Where: 9 | It! 0 
mY 15 e Uſe 7 Hkibond and ife, and his Heirs, on to- 
7 t Bodi, or me of ir Bodies, or to them for. 
2 lee, or for the WIFE s i: Life, fbr ber; Noinrure; in any M theſe 1 
chſes he ſhall not haue Dover. '\Howbeir, apom a la Evittion, 
of that Joi nture, ſhe-fhall: be entiowed: according tathe: Rate: of ber 
Biuband't Lands, whereof ſbe innt Downble at the Common: Law. 
But ſurd Foimure being wade ofter' Marriage,” the Wife (after the 
Hugband's Death) may reſhſb it, and\betake her Nell. to. eee ; 
onleſs F fach Pointe e le a of Partament.. 
119 4 D U 151 71 31 1 e 
Now: to the makinjvoſi perſpct Jointure withintthis Statute, and 
to bar a Claim of Dower, Y Six Things are to be obſerved,  _- 11oft.36.b. 
1. Her Jointuro by thy. firſt Limitation is to tales Effect, for her a Rep ile. 
Life in Poſſeſſion or Piofit, preſently aſter the Deceaſ of her Husband. 
2. It muſt be for tllo Term of her on Life, or a greater Eſtate. But 
it may be limited to continue no longur than ſhe remains a Widow, 
Cr. or while ſhe forbears to do any Act in Her on Power. 3. It 
muſt be made to her ſelf, and to no other in Truſt for her; 4. It. 


— — 04 i 


- 


N in Satisfa@ion of het whole Dower, and not a Part of 


5. It muſt be exproſs d to ho in Satisfaction of her Dower in the 


Deed or Deviſe. 6. It may be 'thado aither before or after Marriage. 


If made before, the Wife cannot waive it, and claim her Der ati 
the Common Law; otherwiſe, if it is made after 1 nt 
his Statute does not extend to x Copyholds; bocauſe Dowers of: Cale, 
Copyholds are warranted by ſpecial Cuſtom only; as hath been ſaid, Some . 2 
All other Settlements in lieu of Jointure, are: Ibintures at the ein 
Common Law; and are no Bars to a Claim of Dower: A Jointure: 
was no Bar of Dower-beforethis Statute : For a Right or Title to 1 Int 36.b, 


a Freehold cannot be barr'd by 2 nee of a collateral Satisfac- Rep. i, ce. 
: If 


tion. But Dower may be releaſed, 


126 
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„% Hu Jommdis made of Lands, according to the Statute, hefpre 

© **q&Covetturez and Ufteg the Husband and Wife alien them by Fine, 

u mall not be ende d bf any other Lands of fer Husband; o- 
thetwiſeg-if the Jointure was made after Marriage. apy 

of ;her 


1-9 þ Lands of her Husband ſhall be void.) | 

1 1 2 20 26111ian0 elt! 5 A 5 1 [ry 3041 oF TY | \ 

| Of an Eſtate VI, An Eſtate for 4 Bif& is when one hath: Lands and Tenements 
3 for Term of his own Life, or the Life of another, or for the Term 
1 Inft. 41. b. both of his own and another Man's Life. But an. Eſtate for a Man's 
1 Rep. 140. On Life is higher than fur anothers Life. An Eſtate made to One 
and his Heirs, during the Life of Another, is but an Eſtate e 
„ Lit. 37. le that hath an © Eſtate for Term of his owa Life, or the Life of 
another, hath a.Freebo{d, and no other of a /efſer. Eſtate hath a Free- 
hold; but they of a gidater Eſtste have a Freehold, as Tenant in 
Fee-fimple, Fee-tail. Eſtates by Statute-Merchant, Staple or Elegit, 

f 1 Inſt. 43. b. are but f * S N Staple, and 
Elegit, poſt; an ot Occnpancy,: chap. oj 
1 for Life — — 2 Land demiſed reaſonable 
5 1Inft.41.b. 8 Fftovers; unleſs he is reſtrain d by ſpecial Covenant or Agree- 
ment. [See Common: of Eftovers, chap. 2. and of Forfeiture in Waſte, 
K. i chu 4. poſt. 869 gd O Hm. 0 F, TA | ] $061} Hand 
At a Man grants an Eſtate to another, Quam diu ſe bene geſſerit, 
or ſo long as he ſhall dwell in ſuch a Houſe, or to a Woman Dum 


b 1 Inſt. 42. a. ſola! fuerit, or Durante J iduitate, or for any like b uncertain Time; 


2 Inſt. 301. jn all theſe Caſes the Leſſee hath an Eſtate for Life determinable. 
But ſee of Eflates deviſed to Executors ;, of Eſtates by Stature-Mer- 

cham, Staple and Elegit, poſt. ] oo 

| A Grant of Lands, Go. without expreſſing any Eſtate, is a Grant 

i 1 Inſt. 42.8. for the Life of the I Leſſee. So a Grant for Term of Life generally, 
183. 4. & b. without mentioning for whoſe Life, ſhall be conſtrued; to be for the 
Life of the Leſſee; for the Grant ſhall be taken moſt ſtrongly a- 

gainſt the Leſſor. Otherwiſe if ſuch a Grant is made by Tenant 


- 


4? 2 Prevent Injury and Wrong. 


A Leaſe for Ninety-nine Years, Ge. determinable upon a Life or 
Lives, is not a Leaſd for Life or Lives, or a Frechold,- but a Leaſe. 


for Years, or a Chattel determinable upon Life or Lives. 
3 
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n Tail; for then it ſhall be taken for the Life of the Leſſor, to 
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ſelf in this Realm for ſegen Tears together, and no ſufficiett Proof 


. 


Laws of England. 127 


Ch. I. 
5 If Tenant for his own Life, or the Life of another, 4 ſows the * Lit. 68 
Lands, and he dics, or Ceftuy que vie, (he for whoſe Life he hold- 9 55. b. 
eth) dieth before the Corn, c. is reaped, his Executor ſhall have 2 If. 87 


„ 
— 


the Hublementi, (i. e.) the Profits of the Land; for his Eftate was 


Tncertain and determined by the Act of God. But he ſhall not have 
the Grats, or other Fruits, it they are not ſevered, betauſe they arc 
Parcel of the Inheritance. If the Eſtate is in the Hands of an Under- 
tenant, and the Tenant for Life dies before the Rent is due, he ſhall 
not have the Rent. [See of Payment of Rent, chap. 2. pofl.] And 
ſo it is where any one hath an Uncertain Eſtate, as Tenant in Tail 


after Poſſibility of Iflue extinct, Tenant by Curteſy, or in Dower ; 


for theſe are uncertain Eſtates for Term of Life. Here the Law 
gives to the Party, whoſe Right it is, free 1. Egreſs and Re- 
greſs, to enter, cut down and carry away the Corn. But if a Woman 
Copyholder that holdeth Lands during her Widowhood, ſoweth the 
Ground, and taketh Husband, the Landlord ſhall have the Profits ; 
becauſe the Eſtate was determined by her 1 own Act. And ſo it is if * 5 Rep. 1:6. 
a Tenant determines his Eſtate by his own AR, as by Forfeiture, &c. Luft. 55: b. 
He that entereth for the Forfciture, &c. ſhall have the Corn. Bat 
if a Leaſe be made to Baron and Ferre, (Husband and Wife) during 
the Coverture, and the Baron ſows the Land, and after they are di- 
vorced d Vinculo Matrimonii, the Baton ſhall have the Corn, be- 
cauſe the Judgment is the Act of the Law. And in the Caſe of the 
Woman Copyholder if ſhe had leaſed for one Year, and the Leſſee 
ſows the Land, and after the Woman Copyholder takes Husband, yet 
the Leſſee ſhall have the Corn; for Her Act ſhall not prejudice a 
third Perſon. So note the Diverſity where the Effate is determined 
by one's oten Act, the Act of the Law, and the Act of a Stranger. 
A Leaſe for Life is not ſaleable by the Sheriff upon Execution fot 
Debt, but he may extend the yy Profits to pay the Debt. [How 
an Eſtate for Life may be forfeited, ſec Forfeiture by Waſte, ch. 7. 
poſt.) FS e 15 3 
By the 28 H. S. chap: rt. $.6. an 4rchdeacorr, Dean, Preben- 
diary, Parfon, Vicar, Mafter of an Hoſpital, or other Perſon ad- 
mitted to any Benefice, Dignity, &c. (Chauntries only excepted) 


bath cauſed any of his Glebe Lands to be manured ard ſown. it 


his proper Coſts and Charges with any Corn of Grain, the ſaid In. 
cumbents may make and Fo ef their Teftament of all rhe 17 
and Corn growing, upon: ihr faid Glebe Landi ſo matured and ſomm 
at their proper chf and Clubs,, 


This Ad des not extend to Glebe Lands in the Polſedioii 'of & © © 
Tenant, manned arid ſown by him. [See'Payment of Rent, cl, 61 
lde 14 Eliz: chap. 8. an A for avoiding B ecoveries ſuffere dt 1 


# 
Th 74 4 4 #; 


Collaſion of Tenam for Life, GC. Iii | 
MH :- 5 en 81 Left * 1 E | FO TIED) © d qo MH t © 


Er che 18 Ci 2. chap C. Ig Pian fir aloft Lift bn E 

bathe en or ſhall be graitted fall rentain rumd 72 abſert 5 3 
0 | | | 7 +2 ,1þ fal i 

made of the Life of ſnch Perſon, in any Hon colthmenced for the 

Recovery of the Lands held for the Life of ſuch Perſou, them fle 

Porn, for whoſe Life the Lands were holden, ſhall be accoumed a. 

| | na- W 


. * 
— — — — — 
—— 


Z An Die, f the "Book. 7 
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a Fbateraſh Dead. [Sce the 6 Ann. chap. 18., How Diſcoveries a are to 
bde made of the Death of Perſons pretended to be alive, to the 5 
715 . of thoſe that claim Eſtates after their Death.! 
By the 8 Ann. chap. 17. An. Action of Debt may be brought 12 
Rent upon a Leaſe for Life, as well as upon a Leaſe for Tears. 
0 of Laaleſ, Bool 2. chap. 3.] 


Now follow Eſtates leſs than a Frechold. 


Of an Ele VII. An Eſtate for ® Tears, or (Tenancy for Years) is where a 
or hoes Man letteth. Lands vr Tenements to another for certain Term of 
o Lit. 35 Years. A Tenant for u Half a Vear, or a Quarter of a Year is ſaid 
x Inft. 34. b. to be a Tenant for Years. The Tenant (or bis Executors or Admi- 
„Li. 66. niſtrators, if he dies) may preſently ® enter by Force of the Leaſe, 
x Inſt. 46. b. tho the Leſſor dies; and then he is poſſeſſed (not ſeiſed) of a Term 
for Years. Till Entry, he, cannot take a Releaſe to inereaſe his E- 
ſtate, except upon the Statute. of Uſes, 27 U. 8. chap. 10. But be- 
forte Entry; he may grant his Intereſt t to another; but not ſurrender 
it, or have an Action of Treſpaſs. 
1 Rep. 134. A e Term (Terminus) doth, not on y ſignify the Limitation of 
x Int. 45. b. Time, but alſo, the Eſtate that paſſeth for that Time. Thus if a 
Man makes a Leaſe for I zag Years, and afterwards maketh 
a Leaſe to begin after the Expiration of that Term of Twenty-one, 
Years. 7] if the, firſt Leaſe is ſurrender'd, the ſecond ſhall begin pre- 
ſently; not if the Words had been After the End and Expiration.of 
6 1 one Years, without mentioning the Term, which fignifeth, 
Eſtate, or Intereſt. Sg that there is a Difference betwixt, Ter- 
4 1 Iſt. 46.b. W Aunorum⸗ An Tempus Atnorum. Hut a Diſ poſition. of A 
of 7555 Term is pot the Diſpoſition of the whole. 

Tepant for Fears hath bntia Chaftel real. J Ses Lie Ela Ir 
| Goods and Gabel Perſonal, Book 2. cha 5] fk Yo it is not, 
roherieable, but goes to the Executors of nit may Nei ker, 
can it go in Succeſſion, in caſe of a ſole Corporation, as zo 4 Biſhop 5 
and his Succaſſor s. [See of. Corporations, Book 1. cha 5 Bd ; 1089 

1 Eſtate for ten Thouſan Nears Þ Aber e r Fen 
[7 igh.a A Nature as an Eſtate for, Life. It is 
not be entsiled. [See of Ne l, ante, = cans 
Ti BY a” enank r. Term ot Years. 's the Land, 1 00 is WA 
ends e Pn is xipe „the Lan Halibut it; unleſs. it. 


18.990 covenanted be twixt ther het the; epant ſha aye his W 5 


5 
iS 


going Crop. It was his to ſow the Ground'with CO 
when he knew that his Term would' expire before 00 80 orn, 


t 1 laſt. 36. 4. N00 But where the. eh. 5 95 een on vpon an: Crver- 


the Death gf. Le made it, or of 
e ne e in Ki is Wite, e ag th Tenant for 
$ mall have et if t erg; is Years u n; 
" 5Rep-116. u 9 —ç 12 — doth Wa 44 — Eſtate 1 4 ceaſe; p he 
1 Inſt. 55. b. {a the. Long axchafis ſhall have 9 8982 


x 1 Inſt. 41. b. Bi his RA 1 5 1 Wy 9 5 e Joes he 0 50 
ve, ad 


firs eg. cher N. and = rv by Waſte, 
N 89 80 * Jau! W Ar WMA han * * », 1200 
n WS: nd nbd anne and wht 34 ba 
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Ch. I. Lat of England. IE 
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The Sheriff may ſell a Term for Years for Debt, by Writ of 
Execution upon a judgment in the Life-time of the Owner, or 
when it is in the Hands of Executors or Adminiſtrators. [See of 
Leaſes, Book 2. chap. 3. and of Execution, Book 4. chap. 4.] 


VIII. An Eſtate Y at Will, (or a Tenancy at Will) is where Lands Of an Eftate 
and Fenements are let by one Man to another, to Have and to Hold FTIR 68 
to him at the Will of the Leſſor. By Force of this Leaſe the Te- PN 
nant is in Poſſeſſion, but he hath no certain or ſure Eſtate, tho' a 
Chattel real; ſo that the Leſſor or Landlord may put him out at 
what Time he pleaſeth; except that by the Cuſtom of 2 London, a * 2 Sid. 20. 
Tenant at Will under the yearly Rent of forty Shillings, ſhall have 
a Quarter's Warning; and Paying above forty Shillings, ſhall have 
half a Year's Warning. But it is regularly true, that every Eſtate at 
Will muſt be at the Will of * both Parties, (Landlord and Tenant) * Inſt. 55. 4. 
tho one Party is only named. Yet if the Tenant at Will b ſoweth Lit. 68 
the Land, and the Landlord before the Corn is ripe, or when it is“ Lat. 36.4. 
ripe, puttcth him out, the. Tenant notwithſtanding ſhall have the 
Corn, and ſhall have free Entry, Egreſs and Regreſs, to cut and 
carry it away ; and ſhall not be forced to bring his Action for this, 
becauſe he knew not at what Time the Landlord would enter upon 
him. But tho' the Tenant muſt have his Corn, heſhall loſe his Fallow 
and Dung carried forth. So it is if the Tenant at Will ſets or ſows 
any other © Aunnal Profit. But if the Tenant plants Trees, or ſows © 5 Rep: 116. 


the Ground with Acorns; (5c. there the Landlord may put him out; 2 "4g v. | 


becauſe they will yield no prefent annual Profit. And fo it is, tho 
be improves the Graſs by Compoſting, ſowing Hay-ſeed, & c. becauſe 
Graſs is the natural Profit of the Earth. And all this is proper to 
every particular Tenant that hath an uncertain Eſtate. But if the 
Tenant at Will ſows the Ground with Corn, (5c. and after he him- 
ſelf determines his Will, and refuſeth to occupy the Ground, the 
Landlord ſhall have the Corn, becauſe he loſeth his Rent. © 


Alſo if Tenant at Will of a 4 Honſe is put out, he ſhall have 4 Lit. 66. 


free Entry, Egreſs and Regreſs, and reaſonable Time to remove his 
Goods. And when a Tenant at Will leaves a Houſe, he is not 
bound to leave it in © Repair, as Tenant for Years is. 


"a 
* 


Will, and diſtrain for the Rent behind of Common Right; or he Aa 
may have an Action of Debt, at his own Election. 


If Tenant at Will commits voluntary Waſte, it amounteth to a 


» & * 


371 £ 


Determination of his Will; or that he will hold the Eſtate no 


* 
21 


longer. For when Tenant at Will taketh upon Himſelf to do'ſuch' 
Things, which none can do but the Owner of the Land, This 
amounts to a Determination of the Will and Poſſeſſion. [See of 
But if an Eſtate is let at Will upon Rent payable at à certain Da, 

the Leſſee at Will cannot determine the Leaſe before the Day f 
Payment to the Prejudice of the Leſſor. See the 29 Car. 2. chap. 3. 

What Eſtates in Lands, c. not put in Writing ſhall be accounted: 

only Eates at N t e 


= 
2124. 


IX. An Eftate at 8 Sufferance is when one comes on an Eſtate, Of an Eflats 
or enters by. a lawful Leaſe, and keepeth his Poſſeſſion after his Leaſe : 5 
ay. | : if - | S 4 : 9 is . 


£1 ". 48" 
1 « 1 & 


The Landlord! may reſerve an Yearly f Rent upon a Leaſe at“ Lic. :: 


: 


-. 


An: Infitte of the Book II. 


is expired, my ad fo holdeth over by Wrong: as a Tenant 5 Term 
of Years. holding over his Perm, Gc. Tenant at Willis always by 
Right; Tenant at Sufferance always by Wrong. 

By the s Ann. chap. 18. Perſons, who as Guardians or Truſtees 
for Infanty, or ſeized in the Right of their Wives only, and every 
other Perſon having Auy Fftate determinable upon Life or Lives 
obo after the Determination 7 fork, Particular Eftates ſhall Hold 
Over and Continue in Pofſe(fio Meſſunges, Lands, &c. 
Hall be adjudged Treſpaſſers ; 20 the Hp ſon next Entituled, His 
Executors and Adminiſtrators may recover againſt ſuch Perſon 
holding over, His Execytors and Adi nifirators, the Value of the 

Profits receio d. 

See the 8 Jun. chap. 17. concerning Diftreſſes far — | 

'By 4 Geo. 2. chap. 28. 9 7 5 rſons holding over after e, 
&cc. 75 eir double the yearly Value. 


of a Efiuto , X. of an Eflate by Copy of art. Roll 

898 For the 0 05 t Underſtanding of an Eftate by Copy of Court-Roll, 
it will be neceſſary to ſhew, 1. The Nature of a Manor. 2. The 
Nature of the Hl ate held by Copy of. Cpurt- Rall, which doth de- 

pend upon the Manor. 3. The Method of Granting Copyhoid 

ſtates, 4. of Fines upon Copyholds. 5, Of Copyhold Cuſtoms. 

6, How Copybold Eſtates 2. be extinguiſhed. oi 


19 792 * eee ee 
Þ — : + Manor e bent the Lord did uſually dwell; in 
= rf rg a gnor-Hou 175 q 4 Mee io, from Manuring the Land; or 
4 Rep. 26. 4 Meſuer, Governing) is an ancient Royalty or 
x Cro. 19, 38, Lordihip, (o 0 oy a Barony) conliſting of Temreſres and Ser- 
39 duicet, and of a Court - Baro as incident to it. Id cannot be a Real 
Manor, or Manor in FT 1 8 . 1 N nor can It be 
« Gallon PAL, Manor w uo 
Time out of 
i x Toft 58.8. Manor 
or only of 


2 Inſt, "he nor; on w 145 other i 
= and 9 ＋ 


430 


JS, *=* 


che, 37. and 78, 34 2 8. * 5. 20 H. 8. 
be & |. Cuſtemary Manor granted by Copy of 
another Manor. And ſuch cuſtomary Lords 


' E., 8 7 26, 8 Fe. eo 175 


: l Rep. HM. 

18, Pens grant Copies; and the cuſtomary Manor it 
= 1885 paß by, Surrender and Admittange. 

contr. 260. Manox | 0 Real or Nomine. A Real and perbect 


74 ung $1 Manor is ſuck. 
Coke not Nabe only; a5 When a Lord of a Manon ſhall tranf- 
Compl, Cop. fez Oer to a Stranger the Services of all his Tenants, and reſerve 
„ z unto hbimſelf the. Ds only: on when he puts away the De- 


meſnes,- and rofexves the Herviges. In both theſe Cafes, the Lord 
hath not a Manor really, but nominally, and in\ Re priannchs only. 


Some call this a Manor in Groſ; as a Man may have a Court- 
Baon with the. Perquiſites thęreunto belonging; and another N. 
Nr AER: „ Land in ſuch a Manor. 13989 30 


deſcribeck A Namiaa Manor is a Ma- 
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| Court-Baron, Book 4. chap. 1.J , 
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Laus of England. 131 
The Parts of a Real Manor are the Demeſ7zes. and Services with 

a Court-Baron incident to it. A Conrt-Baron is the chief Supporter 

of a Real Manor, and one cannot be without the other. [Sce of a 


1. The ® Demeſnes are the Lands that are manually.occupicd and * 1 Init. 15. 4 
poſſeſſed by the Lord for the Maintenance of himſelf and Family. — Cop: 


a 


Theſe in the Poſſeſſion of a Subject are called Demeſnes in a diffe- f 11, 12, 13, 
rent Senſe from the Deneſue Lands of the Crom. [See of Eftates An, fte 
in Ancient Demeſne, infra.] + 12> gp 


Law. v. 


1 


The Waſte is Part of theſe Demeſne Lands. The Lord reſerves to Denen. 
himſelf One Part of theſe Demeſnes; Part is diſtributed amongſt the * Ventr. 393. 
'Tenants ; and what is left is the Lord's Waſte, which was neglected 
by the Lord upon Creation of the Manor; becauſe He had before 
taken as much of the Demeſnes as He had need of, and Diftributed 
as mach as was convenient among his Tenants. [See Degeſne; 


Inſt. 185, b, 
> 2 Inſt, 132. 
t. 


f Coke's 


* 


m0 


* 
1 


As Tuftitute of the Book II. 


— 2 


132 


_Y 
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It is paid by Freeholders only: For this the Lord may Diftrain, but 

cannot have an Action of Debt. His Executors or Adminiſtratort 

: :Inft. 125. b. may have an Action of Debt, and cannot Diftrain. 5. 2 Amerri n- 
Coe. ment (in Mercy of the Lord) i is a pecuniary Puniſhment for any Ot 


mage or Jury for the Breach of any By-Law, for not doing Suit or 
Service, or for other Miſdemeanors pelle! in a Court - Baron. It 
differeth from a Fine impoſed for an Offence in divers Reſpects. ¶ Sce 
» Coke's of Conrt-Leet and Cour t- Baron, Book 4. chap. 1.) 6. * Forfedture 
CO TY 50, (Forefaift) is a Penalty for an Offence committed againſt a penul 
59. © Ta or Cuſtom by Loſs of Freehold or Copyhold Lands; or of Gove. 
I Inf 59- 4. If a Freeholder alieneth his Lands in Mortmasn, or teaſes for two 
3 1.27.. whole Years to perform his Services, or pay Suit, Rents, t. and 
506,507, 508+ hath not upon his Lands ſufficient Goods or Chattels t6 be diſtrain'd, 
he forfeiteth his Freehold, and the Lord may make a Grant of it; 
A Copybolder may forfeit his Lands by ſpecial Cuſtom, when upon 
the Deſcent of any Copyhold of xy ri an the Heir of full Age 


faileth to come in to be admitted to his Copybold, after three Prb 


clamations made' at three ſeveral Courts him when a ng 
holder refuſes to appear and p N Suit and Serviec; of rofuſbt 
be ſworn on the Homage or ; or being ſworn refuſes to 
according to his Oath; If upon Adrmittanes he doos net pay his ace 
ſtomꝰ' d Fine; or dehieth to — / is Rent upon Demand; br cine 
teth Waſte voluntary or permiſſive, when there is ns Cuſton ſo? hs 
ſo doing; (for the Caſtor of the Manor muſt direc hat ie Waſte in 
Houſes, Trees, Cc.) If he leaſeth his Copybold above the accuſom d 


Term without Licenſe by Deed; if he leaforh his Cbpyhold fer on 


Vear, and fofrom Year to Yeat durir tho Life of the Lellor reſerving 

one Day; for this is a Leaſo for two V eats at leaſt, and the Reſe 

2 Day in every Year is Fraud. All theſdaro' 21 #hſo P 

v4 Rep. 26. b By 75 General Cuſtom of Fg and A | Nane 
Sabel 15 Leafe for one Year e 208 of 'the L. 5 . i he c let d 
Compl. Cop. Leaſe for one Vear by the Cuſtom, he may Chocrart 7 155 Leſſee 
6. 33. ſhall enjoy for Ten Years.” For this Corenins is ttof 2 Fog 


contra. 


2 Cro. 301. 2 Daus. Abr. 195.J I a Copyhelder commits Pre 
3 Cro. 233, is a Popiſh Recuſant, or does Alien by Deed Ge. 


. tures till Prefentment by the Hontage:; As Ledt, I. 
under the Age of Surdeen Years, or a Bene Coy Covers _—_— 
But if a Feme Covert does any Ach by the Cotiſent ol her 1 
Vries amounteth to a Forfeiture, this a Forſtit re df her Eſtate. 15 
| the Husband contmits Waſte, this is  Porfeittre es . 
« 4 Rep. 21. hold. Where the Lord entets for a Forfeiture; kf hilve hes 
Corn then growing; However, in all theſs Caſey! ff the Lard det 
any Thing whereby he doth acknowledge him i after For- 
che, feitures this 4 Aekhowiecgment amoünteh te à Confirmation} 
ompl. .Copy are forfeited to the Lord by Wale gerays, Wreck: ; Deodarich; 
as Ge! which accrue tothe Lord not merely fone the Ten s birt 

„ commonly from Strangers. "Fhey ate nt incident to every nt] 
neo do they add n Petfecen to it PR l 5 gal 4 Sit: 
„ Mal ly: See of Nau , Ge! concerning 2; .: 


« Coke's © J. Aft fheatrard when Landy Rel to tothe Long er 
Eold en 


ye: af Cop. 7 Special to 3 'But before the K 
omage 


2 


” fence committed againſt the Lord; or a certain Sum of Moncy im- 
poſed upon the Tenant by the Steward upon Preſentment of the Ho 


gelen, . 


* . 
* X «<6 d G » 24 $ 5 D. ” 
es hs oth — 4 — ”" hy, * * 
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c 2 : Lauf of Brigland. 30 


Homagtughtt toprefent it; G. Beſides this 3 Sort of Eſchekts, 
there is another; as where any Freeholder Eormmitteth Felony; and 
is attainted; For then after the King hath had his Year, Day and 
Waſte, the Land ſhall come tothe Lord as Eſcheat: [See of Eſcheats 
Book 2. chap: 3. and 4. 

Sometimes whete Services are f Einirt, and cantiot be divided, as f 6 Rep, 174 
Fealty, Heriot; Payment of a Horſe or Hawk yearly, &c. upon Alie-* N 1% 
— 'of Parcel 7 the Lands by the Tenant, the Services ſhall be 1 Int. 149.4. 
1 and every Alienee ſhall render the entire Service; and SS, 
et by Purchaſe of Parcel by the Lord, the whole is extinct, except 553, bg 4 
in \ Caſe of Fealty and Heriot-Caſtom; Such Perſonal Services as are Lit. 222. 
to be done to the Perſon of the Lord, as Fealty; ſhall multiply : 

And here if * v3 Lord purchaſes Part, they ſhall remain for the Reſi- 
due. If entire Services are for the Advancement of Religion, Chati- 
ty, Juſtice, or for the Benefit of the Commonwealth; they ſhall e 
main, tho the Lord purchaſes Part. But Perſonal Services that aro 
for the private Benefit of the Lord, as to feaſt the Lord and his Fa- 
milly once in the Year, or to are a Perſonal Office under him, &c. 
tho they ſhaltnot be multiplied by Alienation of Part; yet a Pur- 
chaſe of Parcel of the Tandy by the Lord extinguiſhes all ſuch Per- 
ſonal Services. If Parcel of the Land holden by entire Service comes 
to the Lord by Deſcent; in ſomo Cafes it ſhall be Extinct for the 
whole; ut Bs But if the Service is to rendet yearly a Horſe; 
and Part of the Land defecndsy: it ſhall be naltiphied; ¶ See the Sar. 
of Mortkbr. 52 H. 3. chap. 9 18 El 1. 50 a] 2% Weſt: 3. Nu 
Emptores Terrarum, and Of Extinguiſoment of Rents, 50. 

here are many other Set diees beſides thoſe abovyemention d; but 
then thofe are 1 upon ſpecial Reſervation and Agreement to do o: 
pay ſomething for the Lord's Prbfit or Advantage. And there ae 
many col lateral Powers approptinted to Hords of Manor ab to cre Tt 
Dove · houſes; To prove We ile of their Tenants deceaſed, in 
many Places; Fo incloſe Common leuving ſufficient for Obie 181 4 
Commoner. Go. but it is enough to hint at them. | 

' In/dvery Manor there is the Lord, the SHhewnrd, the Lon: Terms 
and the Bailiff: [Of which, See in ' Court=Bator, Book q. chap. f., 
"Ai\Manoris8® Loft, if albthe Freeholtis But one Eſcheat; or if the 6 fol. 18.4. 
Lord purchaſe all the Freeholds;- or if chere is but one, or no Sul- 1 
tors; a Court- Baron. Soi d ou mary Manor is len when there ure 
no Cuſtomary Penants or Copyholders, or bur one N | 

* Au n Hate held by Copy'of Coprt-R6t/ (which depends „ Lit, 73. 
Manor) is aw Eſtate in Land arid Tene ments, wineh by Cuſt 
of the ſai Manor the Tents withih the fad Maner Have, Tims 
out of Mind; held to them and their Heirs in Fee ſiſipſe, Fee · tail; 
of fr Term of Life or Vea, at the Will ef the Lord, "accord 
to the Cuſtom of the Manor. Copies of Cœurt- Rolls for Lives ars 
Mot ãc: Uſe at this Dayo » And if ene hö lds fog three hives; theyare 
of fdartoem Years) Purctunſeſp eight for tl firſt Eile, four forthd 
id, and too fbr the thi} of fo of ſobe fr the! firſt} ve forthe _ 

ond add two for the thied H a” lite is ene Years | 
wat but for the Buchange df 48 Hife fot a Man 
IA Caim fOribs Widow aue rem medag yl 
Le ena ens Ah ene Tels" b Lech hr ns Teide 
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0 OW is parces divide nequeunt, ſolida a fl agulis frftentur. 6 Rep. 1 lat. 
49. 


I Infinute of the Book 


i Lit. 75 , Tenant by | Copy of Court-Roll, (not 'Tenant by Court-Roll) or 
9 Rep. 76 4 Copybolder, is the only Tenant in Law, who holdeth by Copy 
of any Record, Decd, - His Eſtate is enter'd in the Roll, and 
the howard delivers him a Copy of it. Copyholders were for- 
merly Tenants at Will of the Lord, their Lands being Parcel of 
* Lit. 7. the Lord's Demeſnes. * But now theſe Cop yholders ſtand upon a 
bt Va 60. b. ſure Foundation, if they perform thoſe Duties and Services which 
. their Tenure doth require. For if the Lord pretends to expel them, 
they may either ſue a Subpæna out of Chancery to be relieved, or 
have an Action of Treſpaſs againſt the Lord. For altho' they are 
' 4 Rep 21, Tenants at Will of the Lord, yet they are Tenants at Will | ac- 
cording to the Cuſtom of the Manor; which the Lord cannot break 
without Reaſon. 
By Particular Cuſtom, the Wife may be Tenant i in 1 Dower, the 
Husband Tenant 44 Curteſy, GW. 
„si. Copyholds of In E are not ® F recholds, yet are created by 
© +Rep- 22- the ſame Words as an Inheritance at Common Law; and n Deſcents 
Compl. Cop. of Copyholds of Inheritance are guided and directed by the Rules of 
3 the Common Law; but they have not other collateral Qualities 
which other Inheritances have; for Fenn Inheritances ſhall not 
be fects to bind the Heir, G co. 
. . Rep. 24, The o Pillars of a Copyhold Eſtate are, That it - hath been De- 
ant wiſe or Demiſable Times Ke of Mind by Copy of Court-Roll; That 
he Tenements be Parcel of the Manor, or within the Manor. So 
that Pareel'of the Manor and Preſer prion are twalneents, to every 
er wal 1% | SK | 
3. As to the Method of Granting. Copybold Res e 
? 4 Rep. 30, H A Cuſtomary Manor, Lands and Tenements may be Grantedby: 
35:6. 38. b. Copy, and whafever congerneth Lands or ' Tenements, as Uader- 
Coke's woods, Tithes, &c, But Things that lie not in Tenure are not grant- 
Cap Cop: gle! by. Copy: as Rents, Common in Groſs, an Advowſon in Groſs, 
1 Cro. 133. Stewardſhips, (56. for theſe! cannot be held by any Manner of Ser- 
vice. A Common or Adyowſon appendant may paſs by Copy, and 
ſo a Fair appentant to a Manor, by Reale of the pri pai 'T hing 


0 "Rep 76. 


to which they are appendantuw: 2 19G dl fy 0k 
+ Now in paſſing over a Copyhold, there is the Grantor, the Gran. 
0. and the rant it ſelf to be oonſider ddt. gb 


The Grautor is ſometimes the Lord himſelf, ſotnetimes a Copy»: 

holder. The Lord when he is, abſolute Owner, as when the Lands 

come to him by Purchaſe; Forfeiture; Eſcheat, Gr. His' Grantr is 
called a p Grant; and the Grant by the Lord himſelſ may 

* 4 Rep. 26. he at any Places out of the Manor. lr holder grants by Sur- 
render, as ſhall be ſhewed by and by. So that the Lord is only an 
Inſtrument of the th uren. a Sfrencn, not a Colveyees 

as in a voluntary, Grant. n of 
Abe Grantees are thoſe that are capable of a Grant by Copy, and: 
on to whom the Grant is made. r All ſuch may be Grantees of a Co- 
3 pybold Eſtate, as are capable of a Grant by: Common Law. The 
Lord himſelf may take à Copyhold. to his own Uſe by a Surrender 
pony into the Hands of the Lord, or to the Uſe * the Lord. A 

eme Covert may receive a Copyhold Eſtate from her H * 

eauſe the cometh in by the ene the Lond. And all theſe 
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Ch. I. Laws of England. 135 
Grantce is not yet born, it is good, if he is capable when born at 
the Time of his Admittance. But ſuch a Grant by the Common 
Law is void. [See of Age, Book 1. chap. ” 
| The Grant of Copyhold Eſtates regularly paſſeth by Surrender 
and Admittance. And if the Surrender is out of Court, there muſt 
be a Preſentment. Therefore Three Things are to be conſidered, 
the Surrender, the Preſentiment, and the Jdmittance. 
1. A Surrender (Surſum-Redditio) is the Yielding up of the Land 
by the Tenant to the Lord according to the Cuſtom of the Manor, 
to the Uſe of him that is to have the Eſtate. It is different from a 
Surrender at Common Law. [See of Surrender, chap. 3. poſt. ] Sur- 
render is a Word ſo neceſſary, that no Words can tupply its Place. 
Neither can a Copyholder transfer his Intereſt to a Stranger, other- 
wiſe than by Surrender of the Copy of Court-Roll. So that if one 
would Exchange a Copyhold with another, both muſt ſurrender to | Coke's 
each other's Uſe, and the Lord admit accordingly. If one would Ce <P: 


Uſe of another reſerving Rent, with a Condition of Re-entry for 
Non-payment, and upon Non-payment enter. | | 

It | is the general Cuſtom of the Kingdom, That every Copyhol- . 
der may ſurrender u in Court; and he need not alledge any particu- * » laſt 59. a. 
Jar Cuſtom for it. And fo without Cuſtom he may furrender-out % ELD 
of Court to the Lord himſelf. But if he ſurrender out of Court in- 1 Roll. Abs, 
to the Hands of the Lord by Cuſtomary Tenants, Oc. this muſt be © 
by Cuſtom; and muſt be particularly pleaded. He may ſurrender 1 ore. 444. 
alſo to the Steward of the * Manor in any Place without Cuſtom, * 4 Rep: 50. 
not to the Steward of the Churt without Cuftom; His Buſinefs be- HM 
ing only to keep the Churt But this Diſtinction ſeems to be laid 37. 
aſide, A Tenant out of Court cannot take a Surrender of a Feme- Ki. 165. 
Covert, unleſs by ſpecial Cuſtom; becauſe ſhe is to be fecretly ex- = 
amined by the Steward, Whether ſhe doth it willingly, or without 
Force of her Husbatid?'Y A Copyholder being a Jointenant may ? 1 Taft. 59. b. 
ſurrender out of Court his Part into the Hands of the Lord, accord- 
ing to the Cuſtom, to the Ufe of His Will; arrd if He dies, and this 
is Preſented at the next Court, His Deviſce ſhalt be admitted; for 
by the Surrender the Jointenancy was ſevered. © «© © | 
All Surrenders may be made hy #rorhey, or to another by At. 7 Rep. 16, 
torney; yet the Lord may refuſe to Aumit by Attorney him to whoſe 1 Roll. Abr. 
Uſe a Surrender is made; becaufe he ought to do Fealty. yn 500, For. 
Lord may appoint'a Special Steward to''go to a Priſon, or toafick 
Perſon, and take a Surrender. N 3 
ih forte Manots, © Copyloſder fartenders kis Copytiotd® by 
holding a little Rod in his Hand; which he delivereth to the * Lit. 78. 
Steward to deliver it to the Party to whoſe Uſe. the. Surrender Cone 
is made in the Name of Seiſin; and theſe are call'd Tenants g .. 


ry * 1 "yy _ * | | $. 39. 
by: the" Forge (4 7rg0)taking"tehr Num from that Corentony, 


136 1 V. ſpit ure of the Book: IL 
of the Nod. In ſome Manors a Straw is uſed, in ſome a Glore, 
c. which Cuſtoms mult be oblerved. . | PFs . 
t Coke's Tho' there is a Surrender, yet the Grantor b continues Tenant 
Compl. Cop. till the Admittance of another. But he that has ſurrender'd cannot 
a paſs, away the Land to any other, or make it ſubject to any other 
Incumbrance than it was ſubje& to at the Time of the Surrender. 
And if he ſurrenders afterwards to the Uſe of another, the Surren- 
der is void; * and a ſubſcquent Admittance cannot make that good 
which was void from the Beginning. And tho' the Surrender is 
made out of Court, the Grantor cannot diſpoſe of the Lands other- 
wiſe, or countermand his Surrender made upon valuable Conſide- ; 
ration. Perhaps a Copyholder may revoke a Surrender made out ; 
of Court, if the Conſideration is only natural Love and Affection. 'K 
A Surrender to be in Force at a Day to come is void, as well as 
| Livery and Seilin to take Effect in futuro. Ft: 
If a Copyholder will ſurrender to the Uſe of the Lord, no Ad- 
' mittance is neceſſary; and if the Lord makes a voluntary Grant of 
a Copyhold, no Surrender is requiſite. _ 
2. 'The Preſentment is an Information in Court to acquaint the 
Lord, or his Steward, with the Surrender out of Court. "This Sur- 
« ww render is not effectual till En in Court. © By the general 
6. rev ag Cuſtom of Manors, the Preſentment is to be made at the next Court 
immediately after the Surrender, or elſe the Surrender is void. But 
by ſpecial Cuſtom, it may be at the ſecond or third Court. And this 
Surrender is to be made in Court by the ſame Perſons that took the 


4 
} 


29.  omitteth the Condition in his Entry on the Roll, upon Proof in 
28 d. Court, the Roll may be amended. f If one ſurrenders out of Court, 
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5 1 before Preſentment, yet upon Preſentnient made after his Death, 
1 Toft. 32. b. his Heir ſhall be admitted. The ſame Law is, If thoſe into whoſe 
c_—_ Hands the Surrender was made, die before Preſentment, upon Proof 
Compl. Cop. in Court, That ſuch a Surrender was made, the Lord ſhall be com- 
h. 40. pelld to admit accordingly. And if they into whoſe Hands the Sur- 
render was made refuſe to preſent, upon a Petition exhibited in the 
Lord's Court, the Party grieved ſhall have Remedy. And if the 
Lord will not do him Right, he may ſue the Lord and them that 
took the Surrender in Chancery for Relief. lay 8 
3. An Admittance is the giving of Poſſeſſion to a Copyhold Eſtate, 
and is like Induction to a Benefice. A Court of Equity will force a 
Lord to admit a Copyholder. Admittances are Threefold. Upon 
© Paluntary Grant,; Upon Surrenders; upon Deſcents. 1. An Ad- 
| | s Coke's  mittance upon a 8 Yoluntary Grant is made by the Lord, where the 
. Compl. Cop. Lord is Proprietor and Owner, and yet an Inttrument; for here tho 
1 * it is in his Power to keep the Land in his own Hands, yet if he docs 
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uſual Rent, and payable as before; the Copyholder that comes 
in by the voluntary Grant not being ſubject to the h Incumbrances » 8 Rep 63. 
of the Lord before the Grant. 2. An Admittance upon Fur- 
render is where the Lord is not Proprietor, but only a neceſſary 
i Inſtrament of Conveyance ; the Party claiming his Eſtate under 14 Rep. 22, 
him that made the Surrender. Admittance of Tenant for Life is *  _, 
an Admittance to him in Remainder. But till the Admiſſion, the cole © 
Tenant hath no Eſtate; and therefore cannot ſurrender it again to Comp). Cop. 
a Stranger before Admittance. Yet any Act implying the Con- Kan. Abr. 
ſent of the Lord to the Surrender after Notice of it; as accepting 502, 503. 
the Rent out of Court, is an Admittance in Law before any Pre- 
ſentment : for the Lord is now ſatisfied his Duties. A Copyhold 
Eſtate cannot be Surrendered by Attorney to Another without 
Deed; but one may be Admitted to it by Attorney without Deed. 
For there is a Difference betwixt Paſſing an Eſtate by an Attorney, 
and the Receiving of an Eſtate by Him. 3. An Admittance by 
* Deſcent is where an Heir is Tenant by Copy immediately upon * 4 Rep. 22, 
the Death of his Anccſtor, eſpecially as to Strangers: The Lord 23, 27: 
is here a mere Inſtrument; for the Heir may enter upon the Land, 1 cop. 
take the Profits, bring Actions of Treſpaſs, &c. and ſurrender. to 5.41. 
whoſe Uſe he pleaſeth before Admittance; tho' he cannot be ſworn 
of th Homage or Jury before Admittance, or maintain a Plaint 
in the Nature of an Aſſiſe in the Lord's Court, before he is com- 
pleat Tenant. If the Heir dies, his Heir may enter, take the pro- 
fits, Gc. An Admittance is not neceſſary to ſtrengthen the Heir's 
Title, but to give the Lord his Fine. But yet if the Heir is of 
full Age, and will not come in to be admitted, and take up his 
Copyhold in Court, if the Death of the Anceſtor is preſented, and 
Proclamations made for him to that Purpoſe, he may forfeit his 
Eſtate as before-mention'd, or incur a Penalty, as the Cuſtom of 
the Court directs. See Of Forfeiture, and of an Fftate held by 
Copy of Court-Roll, ſupra.] | et „e t ne 
she who hath a Widow's Eſtate, by the Cuſtom of the Manor, Hob. 181, 
upon the Death of het Husband Copyholder for Life, may make : Kell. Abr 
a Leaſe for Years, as. — may; for by the Death of 32. 
her Husband, the Law caſts the Eſtate upon the Wife before Ad- 
naa Go of yl) dt te ub 03 ldi A 
- Her Eſtatc is only a Branch of the Eſtate of her Husband, and no 
Fine is due from her to the Lord. But her Husband muſt die ſeiſed; 
not if in his Life-time after Marriage he ſurrenders his Eſtate into 
the Hands of the Lord to the Uſe of Another, and then dies. 

The Lord himſelf may make Admittances ®-out'of Court and out = 1 inſt. 51.6. 
of the Manor; but ſo cannot the Steward at any Court holden out 4 Re wi 
of the Manor, unleſs the Court may be holden out of the Manor aa 


505 


by Cuſtom: [See Book 4. chap 1. Of the Court Baron. '' |  Kitch. 165, 


A Copyholder cannot be admitted by Attorney without Leave “ 

of the Lord, becauſe he muſt do Fealty in Perſon, as aforeſaid. 

4 Of Fines upon Copyholds. 1 1 09 i gt 

A Fine is a Sum of Money paid to the Lord of the Manor for ai 
Admittance into any Lands or 'Tenements holden of him. ¶ See of 

Sourt- Leet and Court- Baron. Book 4. chap. 1Þi By the a general * 4 Rep. 25, 
Cuſtom of Manors, Copyholders are to pay Fines after Admittance; 25; . 


| -for Admittance is the Cauſe of the Fine; tho upon ſpecial Cuſtom, Comp. Cop. 


they are to pay Fines upon Licences granted to them to demiſo by 54. 
1 5 - Indenture. 


206, &c. 
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* rInſt.59. b. Indenture. Fines may bo due by ® Change of the Lord, or by 
59.4, Change of the Tenant. Of the Lord by Death only, and according 
to Cuſtom. If it were by Change of. the Lord upon Alienation, 
the Copyholder might be oppreſſed by a Multitude of Fines by the 
Lord's own Act. Of the Tenant, either by the Act of God as Death, 
or the Act of the Party. Theſe Fines are due upon voluntary 
Grants, Surrenders, and Deſcents. See 9 Georg. 1. chap. 29. for 
enabling Lords to recover their Fines, when Copyholds deſcend to 
Infants or Femes Covert. | | | | 
Fines: taken of Copyholders are either Certain by Cuſtom, or Lu- 
certain, But tho'the Fine is Uncertain, yet it muſt be Renſonable, 
rhaps a Year's Value, or a Year and an half, in Cafe of Deſcent ; 
and that Reaſonableneſs ſhall be determined by the Judges. And 
tho'it is adjudged afterwards to be a reaſonable Fine, | conteſting] 
it is no Forfeiture; becauſe it was Matter of Controverſy, Whether 
it was reaſonable or not? If the Fine is unreaſonable, the Copy- 
holder is not bound to pay it. In Caſe of Surrender, the Lord 
may take what Fine he pleaſes. | Ou. | 
If a Copybolder in Fee ſurrenders to the Uſe of one for Life, 
the Remainder to another for Life, the Remainder to another in 
2 Roll. Abr. Fee, there is but P one Fine due; for the particular Eſtate and the 
505. Remainders arc but one Eſtate : Yet there may be a Cuſtom to the 
contrary. | | | | 
The Lord may have an Action of Debt for his Fine. But if the 
4 13Rep.2. Fine was 1 uncertain, the Copyholder muſt have Notice, and a rea- 
ſonable Time to pay it, if the Lord limits no Time. But a Fine 
certain ought to be paid preſently. 
5. Of Copyhold Caftoms. B18 GH 
” Coke's A Copybold * Cyffor is a Law not written, eſtabliſhed by Uſe, 
Compl. Cop. and practis d Time out of Mind within a Manor. f Cuſtom is the 
75 * Life and Soul of Copyhold Eſtates; for if Copyholders break their 
Cuſtom, they are ſubject to the Lords Will. This Cuſtom muſt be 
Catel. 58. b. t Time out of Mind; for a Copyhold cannot begin at this Day. 
emol. Cop. Where there is no Cuſtom to guide Copyhold Eſtates, they ſhall be 
33 Z directed 115 Rules of the Common Law. [See of Preſcription, 
cha; 3. Pt.], 1 f e ee eee. IT 
© Coke's 1 s opoſſible to ſet down all the Cuſtoms of Manors. But 
yo cop. they muſt be, 1. Reaſonable; and therefore a Cuſtom that no Te- 
Kicch. 202, nant of the Manor fhall put in his Cattle into his Common after 
203, & the Corn ſevered, till the Lord hath put in his Cattle, is a void Cu- 
ſtom. For perhaps. the Lord may never put in his Cattle; and then 
the Tenants ſhall loſe their. Profits of it. 2. According to \Commor: 
Right; And therefore if the Lord will preſcribe to have of every Co- 
pybolder a Sum of Money for keeping Courts, this is void; for he 
ougnt to do it gratis for the Sake of Juſtice. But to have a Fee for 
an extraordinary Court for the Benefit of ſome particular Te- 
nant (ealld a: Parubaſe Court) is according to Juſtice and com- 
mon Right. 3. Upon good Conſideratiom; and therefore if the Lord 
preſcrihes to have a Penny of every one which paſſeth over a Bridge 
within his Manor, that is repair d hy him, this is a Preſcription upon 
et e, good Conſideration. But a P reſcription is void to have \a Pen for 
peoeſſing chro' the King's Highway in that Manor. 4. They ought ro 
1.) berCompulfory, not left to the Liberty of the Tenant to obſorve or 
. ve thom. 5. Cuſtoms ought to be Cera; for an un- 
1 certain 
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certain Thing cannot be continued Time out of Mind. 6. They 
ought to be Zereficial to the Lord or Tenant. [See the Rules con- 
cerning Cuſtoms in the Introduction. 

6. A Copyhold Eſtate is * Extiuguiſbed, whenever it becomes not * Coke's 
demiſable by Copy. 1. By A of the Lord; as if a Copyhold ef * TP; 
cheateth, and the Lord granted any Eſtate away by Deed. This is 
an Extinguiſhment, becauſe once not demiſable. But if he keepeth 
the Copybold in his own Hands, this does not deſtroy the Copyhold. 

2. By Act of Law; as if the Copyhold eſcheated be extended upon a 
Statute or Recognizance acknowledg'd by the Lord; or if the Wife 
of the Lord hath this Land aſſigned to her for her Dower by the 
Law. 3. By the Act of the Copyholder; as if he accepteth a Leaſe 
for Years at the Common Law from the Lord of the Copyhold. 


s 


Thus a Copyhold Eſtate may be Extingui ſbed. 


The Statutes: which do relate, or do not relate, to Copyhold 
Eſtates, are taken Notice of under proper Heads; as under 'Title 
Health, Eftates-Tail, Jointures, Jointenaucy, Fines, Covenants to 


Hand ſeiſed to Uſes, Leaſes, Recogniſances, Bankrupts, Forgery, 


Cottages, Limitation of Actions, Fury, Execution, &c. But in ge- 

neral, it is to be obſerved,” Y That when a Statute or Act of Parlia- 3 Rep. 8. 
ment altereth the Service, Tenure, or Intereſt of the Land, or other 2 & 
Thing in Prejudice of the Lord, or of the Cuſtom of the Manor, s. 5 e 
or in Prejudice of the "Tenant, the General Words of the Statute 
extend not to a Copyhold Eſtate. But when, the Statute is gene- 
rally made for the Good of the Commonwealth, and no Prejudice 
may accrue by Reaſon of the Alienation of any Intereſt, Service, 
Tenure or Cuſtom of the Manor, there uſually Copyhold Eſtates 


are within the general Purview of ſuch Statutes. 


XI. 2 Eſtates in Autient Demeſue are certain Manors which were Of Eftates in 
Antient Demeſnes of the Crown, and in Poſſeſſion of Edward the — * 
Confeſſor, or Milliam the Conqueror, and ſo appear in the Doomſ- F. N. B. 14, 
day Book in the Exchequer. Lands in Poſſeſſion of a Subject are 13. &. 22, 
call'd Demeſnes in a different Senſe from the Demeſne Lands of the Pief to the 
Crown. Demeſnes or Domains in the Hands of a Subject are derived 3 Rep. 
Domo, becauſe they are Lands in his Poſſeſſion for Maintenance of 3 kg 
his Houſhold. But the Demeſnes or Domains of the Crown ſigni- 1 7 
fy Lands held originally of the King, who is Abſolute Lord, having 2 If. 542, 
proper Doinion; and not by any feudal Tenure of a ſuperior Lord, J h. 269 
as of Fee. Eſtates or Lands held in Socage of theſe Manors by ſuch 20. 
Service as is required, according to the Cuſtom of the Manor, are 
alſo call'd Autient Demeſne. x ey”: 

During the Time that Lands in Antient Demeſne arc in the Hands 
of the King, they are Frank-fee, or free from Service. But if the 
King grants them over to hold of the Manor again, it is Teure in 
Antient Demeſſie. 

The Tenants hold by the Ferge, and have no other Evidences of 
their Eſtates but Copy of Court-Roll; yet they are ſaid to have 
Freehold. Te 5 5 

Regularly all General Statutes extend to Antient Demeſne. Put 
the Lord in Antient Demeſne and his Tenants are Exempted and 
diſcharged from Faxes by Parliament, unleſs ſpecially named; from 
Toll and Paſſages for Goods bought and ſold in Fairs'and We 

NOIR e | | or 
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F. N. B. 228. other Lands held by the Common Law, they ſhall not have this Pri- 
1 Cro. 227. . : 
vilege. [See of Fairs and Markets, Book 2. ch. 2. and the Court of 
Antient Demeſne, Book 4. chap. I.] 
Lands in Antient Demeſne are Extendible upon a Statute-Mer- 
chant, Staple or Elegit. EN, 
Now follow Eſtates which may be either Zzheritances, Freeholds, 
or leſs than Frerholds. 


of Eftate. XII. An Þ Fftate npon Condition is an Eſtate granted in Fee-ſim- 
2 2825 ple, Fee- tail, for Life or Years, with a Quality annexed by him that 
b1 Inſt. 20l. a. hath the Eſtate, Intereſt, or Right to the ſame, whereby the Eſtate 
Lit. 325, 326. granted may be either defeated, enlarged, or created, upon an un- 
certain Event. 

There are Eſtates upon Condition in Deed, and upon Condition 

in Lag. | 
1. A Condition in Deed is expreſſed by the Party in legal Terms. 
And here if a Feoffment is upon Condition, That one pay ſo much 
© Lit. 330, Rent, or Provided or ſo that he pays ſo much Rent, it is not e ne- 
"4. 205.9, Ceflary to put ſuch a Clauſe, (vis.) That upor Nonpayment of the 
Rent, &c. it ſhall be lawful for the Feoffor and his Heirs to enter, 
tho' it is commonly done; becauſe the Feoffment was upon that 
Condition. But Theſe Words in a Deed, (eig.) If it happen that 
the Rent be behind, &c. give no Re- entry, if a Clauſe of Re- entry 
4 Lit. 360. is not added. A Conveyance in Fee upon Condition not to d ien, 
1 Toft. 222.b, is void. For it is abſurd, That he that hath no Poſſibility to have 
* the Land again, ſhould reſtrain one that hath the Fee- ſimple, of 
Power to diſpoſe of it. So it is if a Man is poſſeſſed of a Leaſe for 
Years, a Horſe, c. and gives or ſells his whole Property therein 
upon ſuch Condition; becauſe it is againſt Trade and Traffick. But 
one may give an Eſtate in Fee, upon Condition that he ſhall not 
Lit. 361. alien another Eſtate, or that he ſhall not alien the Eſtate to a“ par- 
1 ticular Perſon, Oc. for he is not reſtrain d of all his Power to alien. 
And in this Caſe, if the Feoffee enfeoffs another, to the Intent om 
4 e 


* * . 1 „ „ > * * * To 4 k 4 a. * * 9 — ” 


© Expreſſo eorum que tacite inſunt, nihil operatur, 1 Inſt. 191. a. 205. 4. 
4 Rep. 73. 8 Rep. 56, 145. | | 

; ue dubitationis causd tollende inſeruntur, communem legem non ledunt. 
1 Init. 205. a. | \ | 

* Regulariter non valet pactum de re mea non alienanda. I Inſt. 233. 4. 

Rerum ſuarum quili bet eſt moderator et arbiter. Ibid. | © 2 

_ i ao Agar prohibetur fieri ex directo, prohibetur et per obliquum, x Inſt. 
223. b 3Inft, 158. 
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he ſhould enfeoff or alien to that particular Perſon, he hath broken 

the Condition. And obſerve, That whatſoever is prohibited by Act 

of Parliament, may be prohibited by Condition; © and yet what is al- « :toft.24.a. 
low'd by Act of Parliament, may be reſtrained by Condition; and laſt- 224- a. 

ly, where the Reverſion is in the Donor, he may reſtrain an Aliena- 1 
tion by Condition. [See of Conditions, Fines and Recoveries, ch. 3.] 

A f Mortgage (from Mort, dead, and Gage a Pledge) is a Pawn * Lit. 332. 
of Land, Gc. for Money borrowed, upon Condition to be the Cre- routed 
ditor's for ever, if the Money is not repaid on the Day agreed. He the Law, ver- 
that mortgages or pawns, is call'd the Mortgagor ; and he to whom Mortgage. 
the Mortgage or Pawn is made, is call'd the Mortgagee. It is uſually 
made by a Leaſe for a long Term of Years, by Leaſe and Releaſe, by 
Aſſignment, G c. and the Creditor holding the Land upon this Agree- 
ment, is in the mean Time call'd Tenant in Mortgage; and holdeth 
the Eſtate upon that Condition in Deed, But generally till Failure 
is made of Payment, the Mortgagor holds the Lands; but if Fai- 
lure is made, and the Mortgagee doth enter into the Lands, yet the 
Mortgagor hath an Equity of Redemption in the Court of Chancery; 
and may call the Mortgagee to an Account for the Profits. [For 
the Old Tenure in Mortgage, See Gland. li. 10. ch.6, &c. but that 
Tenure is now out of Ufe.] Y ? 

But a Feoffment in Fee, or a Gift in Tail, or a Leaſe for Life or 
Years, may be made upon Condition in Deed, That if the 8 Feoffor, * Litr. 332, 


or the Grantor or Leſſor, or their Heirs or Executors pay to the 333- 


Feoffce, Grantee, or Leſſee, ſuch Sum of Money at a certain Day, 
then the Feoffor, Grantor or Leſſor, their Heirs, or Executors, may 
re-enter. And this is a common Condition in a Mortgage, or of an 
Eſtate upon Condition in Deed. | 

In the former Caſe, the Mortgagor kept the Poſſeſſion till Fai- 
lure ; but here the Mortgagee has the Poſſeſſion preſently, and till 
Payment. | 

It is allow'd in Courts of Equity, That where Lands are mortga- 
ged thrice; the h third Mortgagee may buy in the firſt Incymbrance, Þ 2 Vent. 
to protect his own Mortgage: And he ſhall hold the Land againſt ?** 
the ſecond Mortgagee, unleſs he is ſatisfied the Money he paid the 
firſt Mortgagee, and alſo his own which he lent upon the laſt Mort- 
gage. But when i Part only of the Lands are mortgaged to the firſt, a ventr. 339. 
and the whole to the ſecond; and after to the third, if the third 
Mortgagee buyeth in the firſt Title, it ſhall protect only that Part 
which is firſt in Mortgage: So a Purchaſor or Mortgagee coming in 
upon a valuable Conſideration without Notice, and then Purchaſing 
in a precedent Incumbrance, ſhall protect his Eſtate againſt any Per- 
fon that hath a Mortgage ſubſequent to the firſt, the before the 
laſt Mortgage; and tho he purchaſed in the Ineumbrance after No- 
tice of a ſecond Mortgage. 2 


Nortgages are not redeemable in Chancery after * twenty Years, *:Ventr.340. 


no Demand being made, or Intereſt paid. [See the 21 Fac. 1. ch.16. 

! If a Fcoffment on Condition is made, that if the Feoffor pays Lit. 334, 
ſuch a Sum at a certain Day, He ſhall re- enter; yet if the Heir Pays Aug 205. b. 
or Tenders the Sum at the Day, He may enter, tho' the Words are, 206. a. 

If the Feoffor pays, not mentioning Heirs; becauſe the Heir has an 
Intereſt in Right of the Condition. So likewiſe the Executors or Ad- 


miniſtrators of the Mortgagor; or a Guardian in Socage may Tender 
/ 4 1 i a * 5 4 : 2 the 
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m Lit. 339. 

5 Rep. 96,97. 
1 Inſt. 209. b. 
210. a. | 


* Inſt. 209. b. 


210. a. 


o 2 Ventr, 
348, 351. 


P 2 Ventr. 
365. 


the Money. And if the Heir is an Idzot, Any One may do it out of 
Charity. But in other Caſes, The Feoflee is not bound to accept a 
Tender by a Stranger. Ks 5211 Aiko 15 

Upon a ® Mortgage in Fee, if the Feoftce maketh his Exccutors, 
and dieth before the Day of Payment, the Redemption Moncy ſhall 
be paid to the Executor, tho he is not named, and not to the Heir. 
But the Words of the Condition may be ſuch as the Payment ſhall be 
made to the Heir, as when particularly named, and then the Money 
cannot be paid to the Executors. And if the Words ot the Condition 
be to pay the Money to the Feoffee, his Heirs ® or Executors, then 
the Feoffor hath Election to pay it to either of them. If the Feoffee 
is to pay to the Feoffor, his Heirs, and Mans, and before the Day of 
Payment, the Feoftor makes his Executors and dicth, the Feoffee may 
pay the ſame either to the Heir or to the Executors; for the Execu- 
tors are his Aſſigns in Law to this Intent, where the Feoffor has but 
a bare Condition, of which he cannot make Any Aſſigns; and 
therefore the Law will find out Aſſigns for Him. But if the Feof- 
for is to pay to the Feoffee, his Heirs or Aſſigns, and the Feoflee 
dieth before the Day of Payment, he muſt pay it to the Heir, for 
the Executors in this Caſe are no Aſſignees in Law. Here Aan, 
were only intended by the Condition to be Aſſignees of the Eſtate. 
But in Chancery it is a conſtant Rule, That Moncy to be paid on 
Mortgages, upon the Death of the Mortgage in Fee, ſhall go to 
the Executors. | | 8 

The Court of Chancery cannot ſhorten the Time of Payment of 
the Money, that is given by expreſs Covenant and Agreement of the 
Parties; but may P lengthen it; and then upon Non- payment, the 
Practice is to Forecloſe the Equity of Redemption of the Mortgagor, 
and to make the Eſtate Abſolute in the Mortgage. 

[See the 27 Eliz. chap. 4. Againſt fraudulent Conveyances.] 


By the 4 & 5 W. & M. chap. 16. If any Perſon ſhall borrow any 
Money, &c. and for the Payment thereof ſhall ſuffer a Judgment, 
Statute, &c. and ſhall afterwards borrow any other Sum of another, 
or other valuable Conſideration, and for Securing the Repayment or 
Diſcharge thereof, ſhall mortgage Lands to the ſecond Lender, or 
to any other Perſon in Truft for him, and ſhall not give Notice to 
the Mortgagee of ſuch Judgment, &c. in Writing before the Exe- 
cution of the ſaid Mortgage ; ſuch Mortgagor ſhall have uo Benefit 
in Equity of Redemption of the Lands mortgaged ; unleſs ſuch 
Mortgagor or his Heirs (upon Notice given by the Mortgagee in Mri- 
ting under Hand and Seal, atteſted by two Witneſſes, of ſuch former 
Judgment, &c.) ſhall within ſix Months pay off and diſcharge the 
ſame, and cauſe the ſame to be vacated or diſcharged by Record. 


This Clauſe reaches Him that Suffers a Judgment, 5c. * One, 
and afterwards mortgages Lands without Notice of ſuch Judgment, 


Gc. to the Mortgagee, | 
, | Aud 


, —— i. 4 
þ4 — 


12 facit ceſſare tacitum. 1 Inſt. 210. a. 5 Rep. 97. 7 Rep. 40. 
II Rep 24. | ? 
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Deſignatio unius I erſenæ eſt excluſio alterins, 1 Inſt. 210 a. 
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\> And if any Perſon, who ſhall once mortgage r for valuable 
Confideration, ſhall * again mortgage the ſame Lands, or any Part 
thereof, to any other Perſon, (the former Mortea e being in For ce) 
and fhall not diſcover in Writing to the ſecond lortgagee the firft 
Mortgage, ſuch Mortg agor ſhall have, no Relief or Equity of Re- 
demption againſt the ſecond Mortgagee. But ſuch ſecond or other 
Mortgagees may redeem any former Mortgage. 


This Clauſe extends to Him that Mortgages the ſame Lands 
twice without Notice to the ſecond Mortgage. 


This Act ſhall not extend co bar any Widow of any » Mortgagor of | 
her Dower, who did not legally join with ſuch Husband in "ſuch Ws 
Mortgage, or otherwiſe e exclude her ſelf. 

[See the 4& 5 NV. & M. where Judgments not Doggetted ſhall 
not affect Any Purchaſer or Mortgagec, (5c. 

[See the 2 417. chap. 4. 5 Ann. chap. 18. 6 4nn. chap. 35. For 
Regiſtring Deeds, Conveyances, and Wills, and Inrollment of Bar- 
gains and Sales within the County of York, Gc. and the 7 Aun. 


chap. 20. For Middleſex.] 


The Regiſtring of Incumbrances is a great Security of Titles to 
Purchaſers and Mortgagees. 
2. A Condition in 9 Law is that which the Law intendeth or im- Lit. 578, 
plieth without expreſs Words in the Deed: As in a Grant of an n 
fice for Life, the Eſtate is upon Condition implied 5 in Law, that 232. b. 233 a. 
he Grantee ſhall do his Duty, or Stheiwiſe that the Grantor or his 8 Rep. 44. 
Heits may ouſt him, and grant the Office to another. So in a *11nft.z15.a. 
© Leaſe for Life, it is implicd, That, if the . make a ad 


Eſtate, the Leſſor may enter. 


XIII. A Statute-Merchant i is A- a Bond, or Obligation of Record, ac- Of an Eſtate 
'knowledged before a Clerk of the Statutes- Merchant and Lord 1 
Mayor of the City of Landan; qr Tyed. Merchants of the ſaid City Staple and 
aſſigned for that Purpoſe; or befqre the; Mayors of © Tonen. Cities, as Ee. 
rk, Briſtol, &c. or the Bailiff of any Borough or Town; or other | 
"ſufficient! Men, for that Purpoſe. appointed, that ve Power to make 
Execution of the ſaid Bond, ſealed with the b, of the Debtor and 


the King; upon Condition Fhat, Ifithe Obe ——_ the Debt at 


ithe Day, Execution may be awarded upon 0 ody, Lag and Goods, 


and That the Obligee may hold the Land to, His Heirs and 
Aſſigns, till the Debt is levied and paid. Now — this Time of 
being in Poſſeſſion of the Lands, the Obligee hath an Eſtate by Sta- 


tute! Merchant, or is Tenant by e ruet qd 72280 i 


Recognizance being called a Statute, becguſe it is E 177 


to Form by Statute. [See the 11 d. 1. dune ns ES 
Fo 


"and the 1 15 Ed. I, De e ky 
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ued tacite mntelligirur, non | 
nedam tacita habentur pro duet. Y Rep. 0 . 
zxpreſſio eorum que tacite inſunt, nibil operatur. 5 Rep. 11. 8 Rep. 36. 
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f 4 Inſt. 238, 


u 1 Inſt. 43, b. 


whole Proceedings are directed, and the Power of the Obligation or 
Recognizance is ſet forth, and the Nature of its Execution upon Bo- 
dy, Lands, and Goods. : | See alſo of Hatutes, chap. 3. Poſt.] 

A Statute-Sraple is a Bond of Record acknowledged before the 
Mayor of the Staple, in the Preſence of one or more Conſtables of 
the ſame Staple; by Virtue of which Statute-Staple the Creditor 
may forthwith have Execution of the Body, Lands, and Goods of 
the Debtor upon Non-payment. And then He hath an Eſtate in the 
Lands by Statute-Staple, or is Tenant by Statute-Staple till His Debt 
is paid. ſtape is a French Word (antiently written Fftaple) and 
ſignifies a © Mart or Market. So that the Sraph ſignifies amongſt Us 
this or that City or 'Town where the Merchants are commanded to 
bring their Wool, Leather, Woolfels, Lead and Tin. And the Bond 
is called a Statute, becauſe it is founded on the Statute of the 27 Z4.3. 
chap. 9. which ſets forth the Manner of Entcring into it, and of its 
Execution. This Statute alſo ſpecifies the Places which are to be 
Staples (or Marts) for the Commodities aforeſaid, their Duties upon 
Exportation, and the Juriſdiction of the Staples according to Laws- 
Merchant. | See the 27 E4.3. throughout all the Chapters. [8 Geo.1. 
chap. 25.] And fee of Statutes, chap. 3. poſt; and of the Court of 

the Mayor of the Staple, Book 4. chap. 1. 
An Eſtate by Elegit (fo called from the Words in the Writ, (viz.) 
Elegit ſibi Liberari, Gc.) is where a Man hath recovered Debt or 
Damages by Writ againſt Another, and within the Year hath had a 
Judicial Writ, called an Elegit, to have Execution on All the Par- 
 ty's Goods (Oxen and Beaſts of the Plough excepted) and half of 
the Party's Lands or Tenements, to be delivered by the Sheriff to 
Him till His Debt and Damages are fully Levied. During this Time 
He hath Eſtate by Elegit, or is Tenant by Elegit. [See the Cata- 
lozue of IWrits, v. Elegit, and of Execution, Book 4. chap. 4. 

Theſe Three Eſtates, (viz.) By Statute- Merchant, Statute-Staple, 
and by Elegit, are uncertain Intereſts in Lands and 'Tenements, and 
yet they are but © Chattels, not Freeholds, tho the 'Tenants are ſaid 
to Hold the Lands u Ut Liberum Tenementum, until their Debts are 
paid. As a Chattel, the Eſtate ſhall go to the Executors. For Ut 
is Similitudinary only, becauſe by the Statute Theſe Tenants may 
have an Aſſize, as a Tenant of a Freehold may have; and in that 
Reſpe& their Eſtates are /ike a Freehold. [See the 13 Ed. 1. ch. 18. 
27 Hd. 3. chap. g. 23 H. S. chap.6. 32 H.8. chap.5.] 
No Execution on Any of Theſe Statutes ſhall go againſt the Heir 
öl the Defendant within Age; or if Two Daughters are Heirs, and 
One of Them is within Age. D910} | 


a 


of an Efate' XIV. An Eſtate in Land Deviſed to Executors for Payment of 


in Lands de- 
vi ſed to Exe-: 


Debts, Legacies, Oc. is Different from a Power to ſell Them. * When 
the Land is Deviſed to Executors to be ſold, there the Deviſe taketh 


' 1 1nſt.236.4 away the Deſcent to the Heir, and veſteth the Z/ate in the Execu- 


tors; and they may enter and take the Profits, and make Sale ac- 
. . cording to the Deviſe. So when a Man Deviſeth His Tenements to be 
fold by his Executors, it is all one as if he had Deviſed His Tene- 
ments to His Exccutors to be ſold ; becauſe He Deviſeth the #ftate 
in the Tenements, whereby He breaks the Deſcent to the Heir. But 
where a Man Deviſeth that His Executors ſhall {ell the Land, 2 
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the Lands in the mean Time deſcend to the Heir; and until the 


Sale is made, the Heir may enter and take the Profits; becauſe 


here the Executors have only'a Power. 


* 


When the Executor has the Y Eſftate veſted in Him, and the mean » Lit. 384. 


Profits, He is bound to make Sale as ſoon as poſſible after the Death * If 236. « 


of the Teſtator; becauſe the mean Profits taken before the Sale, 
ſhall not be Aeta to pay Debts [O.]; and therefore the Executor 
muſt not be ſuffered to make Advantage of His own Negligence and | 
Delay. But if one Deviſeth that His Executor ſhall ſell his Land; OY 
there He may ſell it at any Time, \ becauſe He hath but a bare 
Dover, and no Prot. 0 Sh ONT GIGS ov 

z If one Deviſeth Lands to his Executors to be ſold, and maketh *: Inſt. 112. b. 
two Executors, and the one Dieth ; yet the Survivor may ſell the 73 *: 3515: 
Land, becauſe as the Eſtatę, ſo the Truft ſhall ſurvive. But where 
the Executors have but & Phever to ſell, They muſt all join in the 
Sale; and if One dies, thè Survivors cannot ſell, So Note, The Dif- 
ference betwixt a Truſt coupled with an Intereſt and a bare Truſt. 
But if the Sale is to be made by the Executors, or the Survivors or 
the Survivor of them, or by ſuch as take upon them the Probate of 
the Will, Ge. thoſe Words will prevent ſuch Diſputes. But it is 
better to give an Authority than an Eſtate; unleſs the Deviſor's 
Meaning is, That His Exeeutors ſhould take the Profits of His Lands 
in the mean Time; and then it is Neceſſary that He Deviſeth, that 
the mean Profits till the Sale ſhould be {ſets in their Hands; for other - 
wiſe they ſhall not be Ae. [See of Aſſets, chap. 6. Tit. Teſfament.] 
- If Executors have a bare Authority accompanied with a Truſt, 
they cannot ſell by Attorney; but if they are Owners of the Land, 9 Rep. 75. 
they may fell by Attorne/⸗/ 3% P 


N By the 21 Hl. 8. chap. 4. There Lands, 7 enements, or ot her Here- 
ditamenis, arè deviſed to be ſold by Executors, and one or more Re- 
fuſes, yet the Reſidue that take upon them the Charge of the Vill 
may ſell, tho the others will not join with them. 


f 30 [ 


* 


- This is conſtrued to b extend to Executors that have the Eftate, as ilaſt. 113. 
well as to Executors that have Power only. But in neither Caſe 
may the Sale be made to Him that refuſed ; becauſe He remains 
Executor notwithſtanding His Refuſal. : n 
We have hitherto ſpoken of Sole Tenants to an Eſtate, now fol- 
low Eſtates in Coparcenary, Jointenancy, and Tenancy in Common. 


XV. An Eſtate in © Coparcerary is where two or more have equal Of Eſtates in 
Portion in the Inheritance of their Anceſtors. - mk Rb i = 
Coparceners are of two Sorts, (orz.) Parceners according to the 22. 
Courſe of the Common Law, and Parceners according to Cuſtom,  ' pag 63. K. 
1. Parceners by Common Law are, where a Man or Woman ſeiſed 6 
of certain Lands or 'Tenements in Fee-ſimple, or in Fee-tail, hath | 
no Iſſue but Daughters; or dies without Iſſue, and leaves only Si- 
ſters, or Aunts, or other Females of Kin in equal Degree; and the 
Tenements Deſcend to ſuch Daughters, Siſters, Aunts, Oc. and the 
Daughters, Siſters, Aunts, or other Females of Kin in equal Degree 
enter into the Lands; then theſe Women are called Parceners, or 
Coparceners, and are but One Heir * their Anceſtor, and have but 
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7 1 Bu tho Tre baye by Ope Freehold, yet between 
Maggs 


Nur ave in J udgment o Law d ſeveral Freeholds to 
many Purpoſes. For One of them e the Other of Her 


Part; and the K rcenary is not ſevered or divided in Law by the 
Deat of A K pe, Be tf One dies, her Part ſhall Deſcend to 
her Ilye, be, it Son or Daughter. Men Deſcending of Daughters 
may he Coparceners, as well as Women, and ſhall jointly plead, 
or be impleaded. 1 jo nn it not 5 1141 
2, Parceners by, 22 e; where Lands in Fee-fimple, or Fee- 
tal, of the Tennze;of Gace)tind, deſcend to all the Sons by Cu- 


om. Here the Deſcent is to Men, as It was to Women by the 
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f Lit. 243. 
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167. b. 175.4. 
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Jointenancy. 
+ Lit. 277, 
281, 282. 
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, They are called Parceners t becauſe they are compellable by 
Writ 45 
make E 


cary 
cond 


ſent by Turns. 
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re feilcd of al , infra. 

This Eſtate in Coparcenary ſeldom happens. 

Partners in Trade are thoſe (Two or more) who agree to come 
in Share and Share alike to any Trade or Bargain. Part-Owners 
are thoſe who are concerned together in Ships. [See Show. Rep. 
13, 30, 105. 3 Leo, 259. 1 Fern. 465. ] But Coparcenary in Eſtates 


. 


of Inheritance belong only to this Place. 


of Eſtates ts 4 XVI. An Eſtate in 1 Tointenancy is where a Man is ſeiſed of 
Lands and Tenements, and makes a Feoffment to two or more, and 


their Heirs; or makes a Leaſe. to them for Life; or where two or 


more have joint, Eſtate in Poſſeſſion in a Chattel, Real or Perſona), 


or a joint Eſtate in a Debt, Duty, Covenant, Contract, Gr. and the 
Part of Him that ; 
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to che Survivors'-or Survivor. An Exception is to be made of two: | 
* joint Merchants for their Stock or Debts; which they have as Part- & r1n6.185.«. 


of Attorney to 


1 Inſt. 181. 
E 
1 Lit. 286. 
1. Inft. 185. a. 
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edndem rem in ſalido poſidere non pofſurt. Inf 36 OM af 1 
s aAccreſcendi 2 eſertur oneribus. 1 Inſt. 185. . 10 nomine at 
enatio ret præſertur juri accreſtendi. I bid. 3 8 
© Fug accreſtendi prefertur ultima voluntati. 1 Inſt. 183. bz. 
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one An liftitute TForhe e Book II. 


x r b. PT for Years; cond One taketh Husband, oP dieth * before the 
'Ht and hath altercd the Propetty, or alienated her Part. the Term 
, ſhal IV ſaryive: But otherwiſe t i of Perfonal Goods, becauſe theſe 
ae 51 cntly- veſted i in the Husband by the Marriage. 0 IF a Jointe- 
A doth not Akenato his Part 10 bar the Survivorſhip; the Jointe- 
5 enter into Covenant, not to take m1” 1/82 of Fact. 


0* | Y 14 Pp m 
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y the 31 H. 8. chap. 1. 3 and Tag 2 Adnan of 
any Inheritance, are compellabie to make Partition by Writ of Par- 
ririon, as Coparoeners are cbmpellable ru da at Conners Law. 

the 31 H. 8. chap. 32. FJoinenamti umd Tetants in Common 

fon Lives or Tears, &c. are compeliable to make Partition. | 
By the 8 & 9 W. 3. chap. 37. An eafier Method of obtaining Par- 
rich of Landsih 'Coparcenury, 2 eat and Dr in Ou 
mon is provided.” 5068 {OT eee 0 


An 77 9 3399 bl. 


But theſe > Statutes do not concorm Copybold Lands. 
5 Hoe 4 11 N 70 Ow | 
„2 the z & # Ann. chidpones E 
Dee 'br Tenant in Common; hit Executors and Admini- 
2 25 agatfuſt the uther,” a Bailiff for receiving more thun bis juſt 
Share, and againſt their Evecuturs um Aamimiſtrators. Aud * 
Autlitors + extimine the Parties about the Matters in Queſtion up- 
In Otth, and they ball be allowed, as the Curt ſhall Judge Reaſon 
able, by RP whoſe Suat the: Balazice /hail be 
f chap. 18. ners, 3 and T, enants 
E. Ca Hu 8 Parnition to Preſent by Turms, each ſball 
be ſtiſe ſed in Das His or Her ſeparate Part of N if ir 
an Eft ate 'of Ihherizance. n 
of Eſtates iu XVII. Sins in Commer may be by Purchaſe: Deſcent, or 
Come; P ion! and is where two or more have Lands and Tenements 
1 15 f. Ls 8. b. in Fes Hmpie, Fee · tail, for Life or Years (by ſeveral Titles, or 
189. . One Title, and ſeveral Rights) and none knoweth his C Own 
3+; 2a; 1 Mite? but talks che Profits in Common. As if thero be two Jointe- 
- Hants, 'which dlaim one and the ſame Title, and one Aliens bis 
Part, now the "Alierice;' and the other Jointenant are Tenants in 
Common beeauſe they! claim by ſeveral Titler. So if Lands are 
2 Lit. 298. Firs we Si wo to Have and to Hold, the one 2 Moiety to the one and 


1 N 422 
* 3111 


be 


x Laff. 190. b. Heirs, and che other Moiety 
» cleft 196 b. ll Eſtate in Common; ® becauſe They have ſeveral Frecholds, and 
» Lie 30. their Ati 45 undivided, - b So if a Man lets Lands to two 
— erm of their Lives, and to the longeſt Liver of Them; 
ne RR, on Grants all kis Eſtate to another, then the other for Term 
id he to whom the Grant is made are Tenants in Com- 
Har” Gave this Time that both Leſſoes are alive. For here the 
Jaingare' is ſevered, and there can be no Survivorſhip; but the Leſ- 
all enter into ho. pops and the Survivor ſhall have no Ad- 
vantage of theſe Words, (ciz.) To the longeft Liver of them; becauſe 
1 fay, the e Tein inture is EMS and theſe Words are no more than the 
them. 65 775 may be Kſtates 
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e Charreln Real, AS. Dae Years. For if two Jointenants! are of Wi 319. 

| a Leaſe for Twenty-one Vrars, and the one of them letteth his Part . *. 

for Three Years, Gr. the intare is ſevered; and they are Tenants 

in Common, and Survivorſhip does not take Place, as in Jointen 

.]. For a Term for a ſmall Number of Ycars is as high: an Intereſt! 

ac for many more Years. In the ſame Manner it is of CHattelt d Per- © Lic. 321. 
ſonal. As if Two have jointh) an Horſe, Oc and ne grants his 

part to Another; the Grantee, and Ho that did not grant, poſſeſs 01.1 

fach Chattels Perſonal i in Common; and if one dies, the other = | 

not have the Whole by Survivotſhip; but the Executor ſhall Be Te 

nant in nate] with the e Thus it is here there aro "de goed 

J ſoveral Tittes: /. f | ji! | f 2 14 5 21 . 3b 1 1 N17 

. As thoſe are Eſtates in Gommthon hn. the Claim is 
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foveral 17 
Titles. ſo thoſe alſo are Eſtates in Common, that are dis by rea 
Title and ſeveral ? Rights, as yon maydbſerye. by the: — of e t Inſt. 189, 
an Eſtate in Common. As where Lands in Fee Jette im two Biſhops ** 10 N 
or Parſons; and their Suctaſſors; in Right of their Churches, and in 
their Politick Capatities; Theſe: hve ad Eſtate in Common, and not 
in Jointenancy; becauſe Jointenants ought to have the Eſtati in one 
and the ſame Right and Capacity; wheteas two Riſliops, or two 8 
1 ſos, ate fiſed-of theit: Moieties by ſaveraF Rights, (ei-) id the 
. Right of their two A ri 1 two Parſonages; and ſo in ſeyeral 
= Capacitics. Thus it is if Lands are given to the King and a 
und their Heirs; or to a Layman and his Hes cirs, And «Parſon aid his 
Suocyſſors, Gr. But this does not hold in Chorale Real or Por ſomal. 
Fot if a Leaſe for Vears, r Goods, be granted td a Bi and Se- 
cular Man, Tbeꝶ̃ are I ointonants; becauſe Goods and Chattek can- 
dot go in Steceſſwn; and therefore the m tale in bis 
Political Right or Ca 1 enormiifiof 
The Bflential ence then datein Joey and Tenants 
in! Common is, IT bat — — have the Lands by Ou Jomt 
Titie and in one Right; aud Tenants in aby ſeveral Ti- 
tles; or by one Title and ſcveral Hights. Aridit is the / Reaſon 
that Jointenantꝭ have une joint Frechold, and Tenants 5 in Carnmon 
ſeveral Freeholds. x97 eee N 
See the Starnres concerning an Eſtate in Canton, under the Til 
of an Efars i in Folmterancy,: ese. 
HHlitherto we have ſpokeh of Eftados that are fo 


poſed to be in Be- | 


ug; now ſolloty in the T 2 in e ane Re- „ Tok « 
oa nent aol En te rtr es Ji Sto FT e 
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Land eons ret a —.— Aha, and ger together with © 

the ſame. A Particular Eſtate is that which is Derived from a Ge- 7 1 Inſt, 149 
neral and Greater Eſtate. Hs if a Man ſeiſod in Foo letteth Lands & b. 125 4. 
or Tenements for Terim of Tears, the Remainder over to Another 
for Life, in Tail or in Fee: Here is firſt a partiou lat Eſtate for Years, 1 ; 
Created out of a Fee, and afterwards the Reſidue dilpoſed of, which = 
we call the Remainder; tho the paiticular Bſtute, and all the 1 
mainders make-but 9 m Lin.) Lend of Livery and Seifts, - 8 


N. | J- . 7 's Marx. 


6 Rake arwto be oblorved «inthe Croation of Be 31, 123, 124, 


22 | - 3 125,126,127. 
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EE Toe wens enable cb eder Eſlate precedeut made at the fats 
» 1 Rep Þ 66. fie, that cht Remainder may depend on it. '2in9/The: particular 
nig 30,  Piltate- muſk cu whenthe Romaindtr-ſhall. vob; rind the Re- 
1 320 .. Minder nioſ Cemmunto an oſſeſſion ati the voryi d ime tho particu: 
inte Pſtato e ntioth x for tho muſt not hai h mean berwech Them. [Bur 
de 14 fene Tok) Wc giichapiuots. | ig he Remainderomuſt; paſs out 
Tiere dees & Wekztory tithe Time of the Poſſeſſion ta- 
Lit. 720, Kktniby th ulbrPetlant kur it ennnot Dopend upon a Matter 
yy a 4 Aoobzotagorheracthevers an Dftate-tail, watit Gdnditiori, That 
1 Inft. 378. a. # he Tunan t ind Fail Aliens id FeojtFee-tail, Cc. then the Eſtate to 
_ Geaſe andthe Land to Remain to another. I b is Vid Remain» 
der; becauſe the Alienation Veſts the Eſtate in the Aliened, or elſo 
in:the!Donor.£:fRemainder may Depend upon 4 Condition that is 
not) Repugnant or againſt aw, nd then it will pafs either Execu- 
v2: 117 todo Execütoty. 4. Ihe Prerſon to whom the Remainder is limit- 
l ech muſt be capublc: at the time it was Created, or elſe K by Com- 
3 Rep. 20 mbn/Pothibility, or i Poren propingud to-be thereof capable du- 
a 37. ing the particular Eſtatb. {Thofers Leſſee for Life; or Years, Re- 
mainder to the Right Heirs of . C is Good; for by Common Poſſibi- 
-ity &. S. may ie during the Life of the particular Tenant; But if 
tht Tennant 807 Basa for Life or Lears dieth, livingh#: F. The Re- 
mainder is become void berauſe there is no Perſom rapable to take 
at that Time, But a Remainder to the firſt Begotten Son of J. & 
Lin Genera! Terins) born during the particular Eſtate, ia Good. If 
2 Saund. 388. ainder had been Limited in particular by Name of Baptiſin 
-add-Surnanie;: it had not been Good, if he was not ia Ee] for it 
-was Potentih remota; and not probable that 7. S. ſhould. have a Son 
f that Name See the 10 t . 3k chaps 16. For Enabling 
Poſthumous Children to take Eſtates, as if Born; in their Fathers 
Lifetime by Way of Remainder, Gr. . The Thing: whereof a 
:Remainder/ Hall be Created: muſt bein Eſſe, befirband: at the 
_ -Timewoft tment and Creation thereof, elſe the Remain- 
der ib void. Asiif4:Grant & Rent aut bf my Land, the Remain- 
der im Pee; -this: Remainder is void; becauſe N e not po 
Efſe before. [ Ou.) nA l 
An Æſtato Ar will is hot ſuch a particular Eſtate — 4 2 Re- 
mainder may Depend. One may make a Leaſe for Trars to One, 
i x Rep. 153, O lang as he hall dive: of thoſe Years; I Remainder to another for 
2 Roll. abr.- the Reſt Mt of. the Yeats. But he cannot give a Term for Years to one 
415: for Life, or ſo long as he ſhall Live, and after the Expiration of the 
ſaid Term, Remainder to another during the Reſidue of the Term, 
2419 63.1 becanls the Perm is expired: by the Death of Him; that had it for 
1673” Life and the Leſſor has no Eſtate ing: in Him to diſpoſe of. 
0p: fol 1 ©. -Fl a, See of an Hſtate for Years, lere | 
yo.) =" >BavinaP Deajſe or laſt Will an Teſtament, «Leafs for Years 
10 e maybe givrn a0 one for Life or ſo long as He ſhall:live, and after 
1 Roll. Abr. to 79 forithe Reſidue of the ſaid Term; for in this Caſe the In- 
610, &. tent of the Teſtator (which is to be follow d in Deviſer) may take 
eg ; Affect by Way of Executory'Depiſe; tho not by Way of Remain- 
e. 76 * 5 Vet one mũuſt take Care not to Dræiſt a Term for Vears in 
nat et Tail, with Remainder over to raiſe a Perpetuity. For the Law ab- 
1 Bors perpetuities, and wilk-not admit of a Deviſe to ercoed the * 
i 23 wor otfe in Matthew Manning's Caſe, 8 Rep. 94- OY KR 
R n noi[ gt No 
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No Remainder can be of a Chattel n Perſonal; as to give my Noy'sMax. 
Study of Books to one for Life or Years, Remainder to another. 105. 
But if I had given the Je of my Books to one for Life, and then 

thoſe Books to another, it would have been Good. [A Deviſe of a 

Chattel Perſonal for Life is now taken. to mean the ſame Thing 

with a Deviſe of the Uſe of it for Life. See. 2 Fern. 246.] 

Remainders are either 4bſolute or Contingent. Abſolute, as a 

' Leaſe: for Years, with a Remainder to another in Fee: ſimple, Fee- 
tail, Gc. o Contingent, where the Eſtate is limited to take Place ia * ; Rep. 20. 


— 8 


futuro, upon a dubious and uncertain Event; or where a particular 1 11 A 
| Eſtate, which doth Support a Remainder, wen or may not, Deter- 84 
$ mine before the Remainder may commence : There the Remainder 


doth not veſt forthwith, but dependeth on Contingency. As in the 
Caſe above- mentioned where a Leaſe is made to one for Life, the 
Remainder to the Right Heirs of J. F. "This Remainder is Good 
upon Contingency, that is, if Leſſee for Life ſurvives J. S. or elſe 
net! For J. S. hath no Heir whilſt he is alive. 
Id prevent tho Diſappointing Contingent Eſtates, the ® Common »1ventr.1 89. 
Way af Conveyanging Was ta make a Feoffment, c. ta the Uſe of 
K. for Life, Remainder to the Uſe of the 2 the Life of 
F. And e on fot preſerving Contingent Remainders. Yet the 
more moderu Way is to mas the firſt Eſtate only for Years. In both 
Caſes He that hath the firſt, Eſtate cannot deſtroy the Remainder. 
See the 19 Car. 2. chap.6. 6 Ann. chap.18. In an Eftate for Life, 


* 


upra. Alſo ſee again 10 & 11 V3. chap. 16. prout ſu pra... 
Ego Wl | N 5 IQJY 3 TH k \ * * i F 192f:20C ; 
re, That there is a Difference betwixt a Contingent Remain- 


dor and an Executory Deaiſe.: For in all Caſes of Rxecutory De- 
viſes The Eſtates Deſcend until the Contingencies' happen, and no- 
thing is veſted til} then in tha Executory Deviſee, whereas a Re- 
ma inder is an Eſtate veſteuuuww' . 
ABS IO ET e „dan Wien ain * $6131 039 1 IN 

XIX. An Eſtate: in Recisſion, (from Reverto to Return) is the of an Efate 
4 Reſidue of the Eſtate left in the Grantor after ſome) particular E- in Rererſion. 
ſtate· granted away, always Continuing in Him that granted the parti - 4 _ 
cular Eſtate; or where the rticular Eſtate is derived out of his E- 
ſtate. As in a Gift in Tail the Reverſion of the Fee: ſimple is in 
the Donor; in a Leaſe for Life, or for Vears, the Reverſion is in the 
Leſſor. If one has a Leaſe for Twenty Vears, and Leaſeth out Ten 
of thoſe Years, a Reverſion is in this ſecond Leſſor, as wall as in 
the | firſt that Granted tho Twenty Fears. A Reverſion alſo may 
Commence after a Remainder, where one diſpoſeth of a leſs Eſtate 
than that whereof He was ſeiſed at the Time of ſuch Diſpoſition. 

The Reverfion-expetant upon an Eſtate - tail is of / no Account in * luft. 73a. 

Law, becauſe it may be cut off by Fine and Recovery; and there- 
fore a Reverſion upon an Eſtate- tail is no ſ Aſſets, Otherwiſe it is * 6 Rep. 58. 
of a Reverſion on an Eſtate for Life or Years. 00 | Wann 
The poſſeſſion of the © Tenant does preſerus the Reverſion in the * Int. 324. b. 
* or Leſſor; and conſequently the Rents and Services due to 
them. 1 a 

There was no Reverſion dr Remainder upon Eſtates in * Tail at 1017 
Common Law. See of 'Eftares in Tail, ara) 
By the Common Law no Gtantee or Aſſignee of a Reverſion, 
could take Advantage of any Condition or Covehant broken by the 
Leſſees of the ſame Lands. But now 2 


x * 


- 


49. a. 


PT, 
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ae 6 H \ £Q » 1}; r 1 Tos | 
Hy the 32 H. 8. wr AY 34. Grustueb 7 | e may rake is 
vantage of Conditions and Covenamsi againſt Lesers 4 the faut 
Lands, as fallyoos the Leffors, their 'Heirs or Succrffers might 
Fa pr ee Lefſees alſo may have 'the like Remedies. againft.the 
Grantees of: . &. [Sec the eee of. this Statute, 


1 Inf. 215. d. Gb.! 77 
See the Car, 2. chop. 6. 6 2 „ chop 18. in. Efie for-Litt, 
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The Seckidd Dinan. PALE in Lands, binnen 


197g" na Hereditaments, (vix.) Into Eſtates Co eal and 
Incorporeal. =”; therein of” Digue Aare owlens, 


ne Tenures ard Services, Annuities, Commoris, 


og 5 Multure of u Mill, Corrodies and Penſions, 

n ene 1870 7210. 5112880 

1 5 . 00D «1 0 040 

oy Woh} . 1 © 41333 2; HA AN 

al fuſt. 9. a. Lꝰ States are either x ee or r Incorporeal, Corporeal, as Houſes 

und Lands, which may be touched or handled. Theſe ard ro- 

called, Lands and Tenements, becauſe the are held af ſomo 

Lord. by 'fome:; Service or other. Tucur Poren, Iwhich cannot be 

7 Inſt. a0. a. touch d or handled; but are only) Rights . Alulng out of Corporeal 

Inheritances, or concerning Them, or annexed to, or Exerciſcable 

within the ſame. As Dignities, Advowſons, Tithes, Tenures and 

n > Sepoi, ces; Anumitiet, Commons, Ways," Multure of a Mill, Cortodies 

or Penſiomt, Offices, Franchiſes,” Privileges. _ Theſe! may be com- 

| prehended under the Ward 'Heredizaments, and; are conveyed: by 

1 153 9. : Deed only. and without any Livery and Scifin, or other Cere- 
mony. See of Grams, chop: 3. infru. ] „ i n 171 2 

24 Rever ſows: and Remginads are not T langs Tntorporeal i in their 

owt! Natur; but are ſo called, becauſe I ly are Eſtates in Ex- 

_ peflancy only. They are preſent latereſt, yet ſtand in a Degree 

removed from the Poſſeſſion, till the particular Elateis Determined: 

However of Theſe 1 ee ſpoken in the laſt Chapters; 0 


0 


110110 (1 1 20 Ot: | | A. 4c | 
Ofa Dignity: a. 1. A 2510 isa Title of Kwiliy. [Seoof the Nobii Bak 1 . 
e NU * Dag HM . 
21 1 Sli [12130 2401 . | On 21 +4 "434 236 | 
of Adyow- II. Concerning Advomſedis it will be 8 to 2 1. u bas 
n. is a Benaffce; and then . What is an . and how Divided. 


7 How: an Adeotſon may. Lapſe. 4. Hou it may be gain d bd 

a * 4 E aaa Drs 5 | 
* 2 oft ap 1: IA EBenefice is any Eccleſiaſtical Dignity, Promotion, or Spi- 
han” 5 ritual Living wha 4 . A Church -Preferments are , or 
[See 13 Nich. 2. Stat. 20 chaps 2. concerning Biſhopricks.)- They 
muſt be given for Life, not m at * 1424 as big 
vA 3 on 20 Das. nt: |» Deaneries, 
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Church, as bath been obſerved, [See 4 Preſentation, Book 1. ch. 3. 


Ch. 2. Laws of England. 153 
Deaneries, Archdeaconries, Prebenads. &c. arc Bencfices with Cure 

of Souls, tho' not comprehended as Benefices with Cure of Souls, 

within the Statute of Reſidency, (0iz.) the 21 H. 8. chap. 13. But 

according to a more ſtrict an proper Acceptation, Benefices are Re- 

orie, and Vicarages. A Rettory or Parſonage is a Church en- 

dowed with a Houſe, Glebe, Tithes, &c. Some Rectories have a 

Cure of Souls annexed to Them, and ſome have no Cure of Souls. 

Theſe are called Sine-Cures, as when the Church is fallen down, 

and the Pariſh becomes deſtitute of Pariſhioners, or where the Rec- 

tors have Vicars under Then. A Ficarage is a Benefice where 

ſome or all of the Tithes are Impropriate. [ Sce of Parſons, Ap- 

fropriations and Vicars, Book 1. chap. 3. 

1. An d Advowſon ( Advocatio, Ju Patronatis) is a Right of * Finch 133. 

Preſentation or Collation to a Church. The Nomination was Ori- 1 ** 

ginally in the Biſhop of the Dioceſe, but granted afterwards by 

Him to the Patrons (either as Founders or Benefactors to the Church) 

reſerving a Right to Himſelf of Approving the Perſon preſented to 

Him. So that now Patrons have as abſolute © Ownerſhip and Pro- Pr. & stud. 

priety in the Advowſon or Right of Preſentation, as they have in g & 16. 

their Lands; it being of a 4 "Temporal Nature, and a Lay Fee. 2 Inſt. 273, 

It may be Granted by Deed or Teſtament, and it is © Ats in the 945 


i * e Inſt. 374. b. 
Hands of Heirs or Executors. And it ay lie in f Tenure; for a Tonges. Ro- 
Common Perſon may give it to Hold if Him. bin ſon in 


There may be 8 Advocatio Medietatis Eccleſiæ, and Medietas Ad- ” 5 ** 
eocationis, i. e. an Adovowſon of the Moiety of the Church, and a Finch 133. 
Moiety of the Advotſom. An Advowſon of the Moiety, is where there g Inſt. 17. b. 
are ſeveral Patrons, and two ſeveral Incumbents in one Church; the 
one of the one Moiety, the other of the other Moiety, and one Part, 
as well of the Church as of the Town, allotted to the one, .and 
the other Part thereof to the other. The Moiety of the Advocvſon 
is, where two muſt join in the Preſentation, and where there is but 
one Incumbent; as where there are two Coparceners. And tho they 
agree to preſcnt by 'Turns, yet cach of them hath but the Moiety of 
the Church. [See of an Eſtate in Coparcenary, chap. 1. ſupra.] 

'This is the Deſcription of an Advowſon, | 

Advowſons are Divided thus. Advowſons are of Two Kinds, 
h Jppendant and in Groſs. 1. Appendant is a Right of Preſenta- » Lit. 184. 
tion dependant upon a Manor, Lands, or Tenements; and does * "ft 121. b. 
paſs in a Grant of the Manor as an i Incident, without ſaying, With 1 fn. 1. 


the Appendants or Appurtenances thereunto belonging. But in Caſe 307. . 


of the King, tho with the Appurtenances is added, an Advowſon '* Rep. 63- 
will not paſs without expreſs Mention of it. [See the 17 Ed. 2. 
chap. 15.] 2. In Groſs, is a Right ſubſiſting by it ſelf, belonging 
to a ł Perſon, and not to a Manor, Lands, (5c. So that when an x 1n6. 20 b. 
Advowſon Appendant is ſevered by Decd or Will from the Cor- 121. b. 122.4, 
poreal Inheritance, to which it was Appendant, then it becomes an 
Advowſon in Groſs. 

Again, Advowſons are either Preſentative, Collative, or Do- 
natioe. . | | 

1. An Advowſon I Preſentative-is, where the Patron does preſent 11 Inſt.c2o.b. 
or offer his Clerk to the Biſhop, of the Dioceſe, to be inſtituted in his | 


and 
. 


of &S. 


An Inſtitute of the Book 11, 


and 1 Georg. 1. chap. 10. Concerning the Patronage of ſome Aug- 
mented Cures. ] | 4 Yeu 1617 7 | 

This may be done either by Word or Writing. The King may 

preſent by Word, or in Writing under any Seal; who otherwiſe can- 

not do any Legal Act but by Matter of Record. But where an Ag- 

gregate Corporation doth preſent, it muſt be under $eal. The Pre- 

m F. N. B. ſentation to a ® Vicarage doth of Common Right belong to the 
33. b. 34. b. Parſon. If a Feaze Covert hath Title to Preſent, the Preſentation 
muſt be by Husband and Wife, and in both their Names, except in 

the Caſe of the Oveen Conſort. | gd wos 

And if a Feme Covert is ſeiſed of an Advowſon, and the Church 

*1Inft.1204. becometh void, and the Wife * dieth, the Husband ſhall preſent. to 
*E.N. b. zz the Advowſon. o A Guardian by Socage or by Nurtute, cannot 
z Inft. d preſent to a vacant Living in Right of the Heir, or in his Name, be- 
; Toft 73 cauſe he can make no Benefit of it, or Account for it, though it is 
contra” ſometimes practiſed, and made Good by Time. Therefore the Infant 
2 Cr0.99- ſhall preſent of whatſoever Age. If a Common Patron preſents firſt 
one Clerk, and then Another, the Biſhop may Inſtitute which be 

2 zRoll.Abr. pleaſes; P unleſs He Revokes the Preſentation of one af them before 
349, 35+ he is Admitted by the Biſhop. If there is a Right of Nomination in 
N B. £24, one, and a Right of er in another, to the ſame Benefice; 


F. N. B. 634. a f a | 
a F. N. B. 33. He that has the Right of J Nomination is the True Patron, and the 


other is obliged to preſent the Clerk which is Nominated. If onę 
that hath a Turn preſents his Clerk, and he is Admitted, Inſtituted, 
and Indudted, but he doth not read the Thirty nine Articles, Ge. 
t 5Rep. 102, © This mall not be accounted his Turn, becauſe the Admiſſion, In- 
2 Roll. gbr. ſtitut ion, and Induction are void. [Sec How Onc may Ceaſe to be 
%% 39” 4 Parſon or Vicar, Book 1. chap. 3.] Otherwiſe, if He was deprived 
for a Crime. If the Preſentation bears Date whilſt the Church is 
Fall of another Clerk, it is void. 448 8 
A Deacon may be Preſented; but He muſt be made a Prieſt, be- 
fore He can be Inſtituted. A Patron cannot preſent Himſelf ; but 
he may pray to be Admitted by the Ordinary; and if Admitted, it 
Davis 76. is valid. A Dear and Chapter cannot preſent the Dean, nor Ma- 

- * Abr. fer and Fellows the Mafter. (F 
© 6 Rep. 61, The Patron mult preſent within * Six Calendar Months after the 
a Avoidance of the Church. It is not Sufficient, that the Preſentation 
2 Cre. 39 bears Date within the Six Months. And if the Biſhop u Refe/es to 
167. _ Admit the Clerk Preſented, He muſt give Notice of his Refuſal 
©" - yk with the Cauſe of it forthwith. [See of Preſentation, Tit. Parſon, 
f Book 1. chap. 3.] And on ſuch Notice, the Patron muſt Preſent an- 
other Clerk within the Six Months from the Avoidance, if he thinks 
the Exceptions againſt his firſt Olerk are ſufficient Cauſes of Refuſal. 
Otherwiſe He may bring his Ouare Iinpedit againſt the Biſhop. But 
it is ſaid, That a Spiritual Perſon ought not to have any Notice upon 
Refuſal of his Clerk, eſpecially for Want of Learning. If the Church 
becomes Void by the 47 of God, as Death; or by Creation, or Ce 
fox of the laſt Incumbent, or otherwiſe by the Ad of the Incumbent ; 
x Dr. & Stud, the * Patron, at his Peril, is bound to take Notice of the Avoidance, 
Dial.2. and to Preſent within Six Months after. But if it becomes void by 
5. N. 5. 5. Deprivation by the Canon Law, or Reſignation, the Patron muſt 
haue Notice from the Ordinary, and then Ne muſt Preſent within Six 
4 5 | Months 
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Months after that Notice. For the Church was void by the Act of 


the Ordinary. [See of Lapſe, poſt.) If a Church becomes Y L1ti- » 2 Roll. Abr. 
gious by the Preſentation of two ſeveral Patrons of their Clerks to a 384, 385. 
void Church, within the Six Months, the Biſhop may ſuſpend the 
Admitting the one Clerk or the other; and ſuffer Lapſe to incur, 

without Awarding a Jus Patronatiis. But upon Requeſt of either 

Party, Patron, or Clerk, He muſt award it; and then if he admits 

the Clerk according to the Verdict found, and Certificate of the Com- 
miſſioners, he ſecures himſelf from being a Diſturber ; tho the Right 

in a Oyuare Impedit is found for the other. The Biſhop may award 

it, if one Patron only Preſents, and aſſign Commiſſioners to Inquire 

into his Title. By which you may apprehend; That a Jas Patro- 

natus is a Commiſſion, granted by the Biſhop to ſome Perſons; 0.In- 

quire who is the Rightful Patron. But if the Biſhop delays the Pa- 

tron upon his Preſentation, by Deferring to Examine his Clerk, Gc. 

he may ſuc his Care Impedit, and thereupon a Writ of Ne Admit- 
zas to the Biſhop, within the Six Months. And then if the Biſhop, 

after the Receipt of ſuch Writ, admits the Clerk of any other Per- 

ſon; for whom it is ſo found in a Jure Patronatus, the True Patron 

may have a QOuare Incumbrarit againſt the Biſhop, and recover the 

1 01" with Damages. [See the Catalogue of Writs, Book 4. 

chap. 1. gg lag» 8 

5 — it is to be obſerved, That as to Advowſons, or Right of Pre- 
ſentation, the King has his Prerog ative. He hath the Supreme * Dr. and 
Right of Patronage of all the Benefices in England. [See of the Sud. _ 
Kine, 'Book 1. chap. 2.] So that he may Preſent by Lapſe, or upon F. N.. 33 b. 
Forfeitures by Attainder, Simony, Outlawry. He hath Right to 

preſent to all the Dignities and Benefices of the Advowſon of Arch- 

biſhops and Biſhops during the Vacancy of the Sees; not only after 

the Sciſure of the Temporalties, but after the Death of theArchbiſhop 

or Biſhop; and-altho' the Temporalties are reſtored to the ſucceed- 

ing Biſhop. [See again Book 1. chap. 2. and ſee 14 Ed. 3. chap. 5.] 

And ib a Church belonging to the Patronage of a Biſhop becomes 

void, and the Biſhop Collates, and Dies before Inſtallment or Induc- 

tion, the © King ſhall preſent. Upon the Promotion of a Clerk to a FEN. B. za, 
b Biſhoprick in England or Ireland, (tho the Dignities or Benefices 34 

lay in England or Ireland,) the King hath Right to preſent to ſuch » . 
Dignities or Benefices (except Donatives, ) as the Perſon was poſſeſſed 3. 

of before ſuch Promotion; and altho He Grants Him a Diſpenſation 387377. 
to hold that Church in Commendam for Years; © unleſs the Com- Show. Caſes 


mendatory Dies, or Reſigns, during that Term. ¶ See of a Commens F Det. 


dam, Title Parſon, Book 1. _ 3. 
In his Right alſo the Lord Chancellor, or Keeper of the Great 
Seal, may preſent to the Benefices, belonging to the King in Right of 
his Crown, under the Value of 4 Twenty Marks in the King's Book F. N. B. 33. 
of Firſt-Fruits and Tenths. But the Uſe is, That the Lord Chancel- 
lor, (5c. preſents to Livings of and under Twenty Pounds; tho' the © Hob. 214. 
King may preſent to them if He pleaſes. | See Of the Lord Chancel- 
for, Book 4. chap. 1.] And when the King does preſent at any Time 
to a Church, and his Clerk is Inſtituted, yet before f Induction the * 5 Rep. 29. 


King may revoke his Preſentation; or if He preſents another, it is a | 96844: & 


Revocation in Law, if the Preſentation was not obtained by. Fraud. 353. 
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5 6 Rep. 49. 
7 Rep. 26. 

1 Inft. 1 19. b. 
2 Roll. Abr. 


349. 


b IInſt. 344. a. 
Yelv. 61. 


Fherefere if the King Clerk is Inſtituted, and Dies beſore Induc- 


tion, the King's Furn is not ſurved. By Inſtitution a Church Preſen- 


tative is full againſt a Common Porſon, but not againſt the King till 
s Iiiduction, if the King hath a Right to preſent. See of Hſtitzitiou 
and Tuduction, Book 1. eh. 3. and of Lapſe and L/zrpatto, 1d. 
2. An Advowfon Giullative, is that Advowſon: which is lodged in 
the Biſhop; for Collmion is tho giving of a Benefice by a Biſhop, when 
He is the Original Patron thoreof, or He gains a Right by Lapſe. 
Inſtitution is given' by the Biſhop upon a Preſentation of a Patron; 
but Coltation here is an immediate Inſtitution, becauſe the Biſhop i 


op is 
both Parron and r Inſtitutiou and Collation are in Effect 


(for the moſt Part) the fame; and are Terms made Uſe of to di- 
ttinguiſh che Perſons, who have the Power to beſtow the Benefice. 
[But where they differ, ſee of Lapſe and Uſurpation, infra.] 
3. An Advowſon'Dozative is, when the King, or other Patron (in 
whom the Advowfon of the Church is Lodged) Does by a ſingle Do- 
nation in Writing put the Clerk into Poſſeſſion without Preſentation, 
Inſtitution or Induction. If the Clerk is Difturbed, the Patron may 
have a Qyare Impedit ; but if the Patron of a Donative will not No- 
minate a Clerk, there can be no Lapſe, h except it be ſpecially pro- 
vided for in the Foundation. Yet the Biſhop may compel him to 
Nominate a Clerk by Eccleſiaſtical Cenſures. For tho' the Church 
is exempted from the Power of the Ordinary, the Patron is not ex- 
empted. Donatives are cither of Churches Parochial, Chapels, Pre- 


bends, Gc. and may be exempt from all ordinary Juriſdiction ; fo 


that the Ordinary cannot viſit them, and conſequently cannot de- 
mand Procurations. | But fee concerning Doxatzves 1 Geo. 1. ch. io. 
For Augmenting the Maintenance of the Poor Cleegy:] The Pa- 
tron may appoint Commiſſioners to viſit for Him. The Patron and 
Incumbent may Charge the Glebe, to bind the Succeſſors. The In- 
cumbent may reſign to the Patron. But if the True Patron of a 
Church or Chapel Donative doth once preſent to the Ordinary, and 
bis Clerk is Admitted and Inſtituted; it becomes a Church Preſenta- 
tive, and ſhall never have the Privilege of a Donative afterwards. 


Let if a Stranger preſents to ſuch a Donative, and Inſtitution is gi- 


ven, All is void. {See of the Power of the King in Church Affairs, 
Book 1. chap. 2. and again the 1 Georg. 1. chap. 10.] 


Statutes concerning Adwvowſons Preſentative, Collative, 
or Donative. 


By the Common Law no one could Recover Damages for the 
Loſs of the Preſentation. But now, 


By Weſt. 2; chap. 5. or 13 Ed. 1. When fix Months paſs hanging a 


Quare Impedit, or Aſſiae of Darrein Preſentment, by the Diſturbance 
of any one, ſo that the Biſhop hath a Right to 2 by Lapſe, the 


Perſon fhnll recover Damages by Two Tears fu of the Church, 


be loſe bis Preſentation. Otherwiſe, if He recovers His Preſema- 


tion within the Six Months, Damages ſhall be given to Half 'a'Tear's 


Value only. [See the 2 Iuſt. 362, 363. 


3 So 


Gb.2 Laws of England 6 


So that the Patron may either loſe his Preſentation, and have dou- 
ble Damages; or have his. Preſentation with fingle Damages. It is 
faid, That the Value of the Church ſhall be reckon'd only accord- 
ing to the King's Books, and not according to the Real Value. FP 
By this Statute Damages are not given to the i King, becauſe He ! 2 Inſt. * 
; cannot loſe His Prefentation. But in all Caſes the Three ordinary +5 3% : 
F Points inquirable on this Statute are, i. If the Church be full, and 
if ſo, by whoſe Preſentation. 2. The yearly Value of the Church. 
3. If {ix Months paſs'd after the Avoidance, [See of 4dvowſor Pre- 
ſentative, ante.“ | . 1 
By the 31 Eliz: chap. 6. (Entituled, An Ac againſt MAuſes in E- 
lection of Scholars, and Preſemtation to Beneficeg.) The Penalty and 
Forfciture of douhle the Value of one Year's Profit of ſuch Spiritual 
Promotion, for Preſenting or Collating to a Benefice for Reward, or 
Corrupt Covlideration, and the Diſability of the Perſon accepting 
any fuch Benefice, Oc. of enjoying the ſame, and the Right of the 
Crown to Preſent for that Turn, as alſo. the Penalty of double the 
Value of one Year's Profit for Corrupt Reſiguing or Exchanging any 
Benefice. with Cure of Souls, Gc. is at large ſet forth. [ Sce the Ex- 
poſition of this Act 1 It. i 20. 4. 3 Iuſt. 153, 154, 155, 156.] | 
The k King bimſelf cannot Preſent the diſabled Perſon to that » 11ng. 120.4. 
Church; neither can the Patron of a Donative Grant it to tlie 
But it is to be obſerved; That General Bends of Reſignation 12 Cro. 248, 
Notice, in order to the Procuring a Benefice are allowed, not- .- 
withſtanding this Statute ; becauſe there dath not appear a Corrup- ut ſce the 
tion or Simoniacal Contract in the Condition; and becauſe a Man Reports in 
may bind himſelf to Reſign upon good and valuable Reaſons; as in 2 5 
Caſe of Plurality or Non- Reſidenct, or when the Patron's Son is at purer a- 
Age, and Qualified to take the Benefice. But if it had been for a Bæinſt Sands. 
Leaſe of the Glebes or Tithes, or Sum of Money, that had been 


2 — _ 4 


aa 
i 


. 


within the Statute: 


By the 1 N. & M. chap, 16. After the Death of a Perſon Simo- 
niacully promoted to any Benefice, the Offence or Contratt of Simony 
ſball not he alledged to the Prejudice of any other Patron innocent 
of Simotsz, or of his Glerk; unleſs the Perſou Simoniacally promoted, 
or His Patron were cited of ſuch Offence; iu the Life-time of 


I the Guilty Patron doth preſet another Clerk upon the Deceaſe 
of the former; the Simony upon the firſt Preſentation; may be al- 
ledg'd both againſt the Guilty Patron, and his ſecond Clerk; though 
Innocent. | 10% Th A 00 2Or'e 


By the 1 W. & M. obap. 26. 12 Ann. ſell; 2. chap. 14. If a Pa- 
trou 1s a Papiſt Cuumidt, or refuſes to mafſee and ſalſcribe the Decla- 
ration mentioned 1 W. & M. chap. 26: A Preſentations or Grants 
of Auoidances are null and void; and one of the Univerſtties ſhall 
Preſent. | See the 7 Aum. chap: 18. Concerning Copatceners, :Joit* 
tenants and Tenants in Common JJ. 
| | By the 12 Ann. ſefl. 2. chap, 12. F any Perſon ſhall for any Re- 
«ard, &c. in his own Name, or the Namè of grey other Penſon, Take 

* 
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or Accept the next Avoidance of, or Preſentation to, a Benefice with 
Cure of Souls, Dignity, &c. and ſhall be preſented thereto ; every 
ſuch Preſentation ſhall be void, and ſuch Agreement deemed a Simo- 
riacal Contruit ; and the Crown may Preſent for that Time, &c. 


This Act Reſtrains only Thoſe that are to be Preſented to the 
next Avoidance of the Living, and that upon Purchaſe only, &c. 
not Laymen, or thoſe of the Clergy that are not to be Preſented to 
the Benefice. f! 
[See the 10 477. chap. 11. For Building Fifty New Churches in 
London, &c. 1 Georg. 1. ch. 10. For Augmenting the Maintenance 
of the Poor Clergy.] IEG | 

3. A Lapſe is a Title given to the Ordinary, to Collate to a 
Church, by the Neglect of the Patron to Preſent to it within Six 
Months after Avoidance. Or a Lapſe is a Devolution of a Right of 
Preſenting from the Patron to the Biſhop; from the Biſhop to the 
Archbiſhop ; from the Archbiſhop to the King. The Term in which 
the Title by Lapſe Commences from one to the other ſucceſſively 
m Dr. & Stud. js Six Months,. or Half a Year according to the ® Calendar, not ac- 
e up counting Twenty-eight Days to the Month, as in other Caſes; be- 
1 Inſt. 135. b. cauſe this Computation is by the Eccleſiaſtical Law, and becauſe 
Cont. Hob. Tempus Semeſtre in the Statute of Meſt. 2. chap. 5. is intended of 
2 Koll. Ab-, Half a Year; the whole Year containing 365 Days, which being di- 
$21, vided, the Half-Year for the Patron to preſent is 182 Days. The 
Day in which the Church becomes void, is not to be reckoned as 

Fe Part of the Six Months. J 1 | 
Pr. & stud. I ſaid en before, That where the Benefice'is void by Death, Crea- 
3 tion, or Ceſſion, the Patron muſt take Notice at his Peril; but in Caſe 
I Reſignation or Deprivation by Canon Law, (not for any Tem- 
4 poral Crime, as Felony, (5c. or by Act of Parliament, except the Act 
requires it, as the 13 Eliz. chap. 12. 31 Elis. ch. 6. 3 & 4 Car. 2. 
chap. q.) Notice ought to be given to the Patron directly by the Ordi- 
nary; and from ſuch Notice only do the Six Months begin to give a 
5 Rep. 3j. Title by Lapſe. When a Clerk is Reæfuſed for Illiterature or ill 
: Inf 632- Life, the Patron ought to have Notice that He may preſent another 
in due Time; but the Lapſe ſhall ſtill incur from Death, Ceſſon, or 
Creation. [See How One may ceaſe to be a Parſon, Book 1. chap. 3.] 
| Notice is requiſite, to give the Ordinary a Title by Lapſe. But as to 
others, the 'True Patron may loſe his Preſentation without Notice. 
For the True Patron is bound to take Notice of the Avoidance againſt 
? 2Roll.Abr, P Strangers at his Peril. [See of Uſurpation, infra.] But if a Patron 
3% & stud. Preſents his Clerk; before the Biſhop hath 4 Collated ; tho' the Six 
Dial. z. ch. 36. Months are expired, yet the Preſentation is Good, and the Biſhop 
N 3 Cannot take Advantage of the Lapſe. So if the Patron makes. his 
350, 361, Preſentation to the Biſhop, before the Archbiſhop hath Collated; tho 
Twelve Months are paſſed {ince the Vacancy. But if the Biſhop af- 
ter Twelve Months are expired, does Collate, this bars the Patron, 
but not the Archbiſhop; for He may have a Ouare Impedit. If the 
Biſhop. does not Collate to Benefices of His own Gift, they Lapſe at 
the End of Six Months to the Archbiſhop: And if the Archbiſhop 
does not Collate within Six Months to a'Benefice of His own Gift, it 
lapſes to the King. If Title by. Lapſe acerues to the Biſhop, and He 
Dies, or is Tranſlated, before He takes Benefit of it, the Devolution 
* 3 . i | is 


the Suit is depending, Lagſe ſhall incur to the Biſhop, for there 39536 


ch 2. Laws of England. 159 


— ' = —— — _ 


is to the Archbiſhop, as He is Guardian of the Spiritualties. But if 
Lapſe happens, while the King hath the 'Temporalties of the Bi- 
1 715 the King ſhall haye the Benefit of it. If Lapſe accrues to the 
Biſhop in a © Metropolitical Viſitation, the Biſhop ſhall have Benefit » 2 Roll. Abr. 
of the Lapſe, and not the Archbiſhop ; tho” the Biſhop muſt preſent 357, 367 
his Clerk to the Archbiſhop for Inſtitution, inſtead of Collating him. 
If a Quare Inpedit is brought, when the Patronage of the Church 
js Litigious, and one Party goth recover againſt the other; if the 
Biſhop was not named in the Writ, and Six Months paſs while © Rol. Abr. 
0,399, 
was no Fault in Him. Therefore bring a Care Tmpedit as ſoon as * 5 Rep. 52. 
may be againſt the Biſhop, and name him in the Writ, and then , 3 N 
neither the Biſhop, Archbiſhop, or King, can take Benefit by Lapſe. Hob. 208. 
But if. the Patron within the Six Months brings a Qyare Impedit a- 
gainſt the Biſhop, and then the Six Months Lapſe without any 
u Pyeſentation by the Patron, Lapſe ſhall incur to the Biſhop. o Hob, 201. 
By Preſcntation and Inſtitution Lapſe is prevented, to the Inferior 
Ordinary, tho' the Clerk is neyer Induced. 
A Lapſe may incpr againſt an & Infant or Feme Covert, it They 11nft.246.a, 


do not preſent, within Six Calendar Months, + Roll Phe. 
If the Biſhop is a ? Diſturher, or the Church remains void above 7 rind 344.b. 
Six Months by his Fault, there ean be ng Lapſe. 2 Roll. Abr. 


A Donative cannot Lapſe to the Ordinary, or to the King ; as 369. 


hath been ſaid. [Sec of an Adpornſom Donative, ſupra; and the 


Georg. 1. chop. 10. ] | 

The King hath a Prerogative as to Lapſe. 

There is no Lapſe from the Ring. * He may take his own Time, Pr. & Stud. 
ſo that the Patron cannot preſent before the King takes Advantage of —_— . ns 
the Lapſe. The King by OQnare Iinpedit may recover His Preſen- 
tation, and remove any Clerk inducted into the Living without 
his Preſentation, tho' Eighteen Months are paſt. [Sce 19 Fd. 2. 
chap. 8. 1 Georg. 1. chap. 10. Concerning Augmented Cures. | But if 
the Patron preſents, and the Clerk is inſtituted and inducted, and then 
2 Dies Incumbent, or is Deprived, the King bath loſt his Title to 7 Rep. 28. 
preſent by Lapſe. For the King was to have the next Preſentation * e 216 
only, which cannot now be Reſtored to Him. But many will not 
allow the ſame Reaſon if the Incumbent Refigns ; becauſe it may 
be by Contrivance to Cheat the King of his Right. 

If the King preſents by Lapſe, when He had an b Original Title, 5 Rep. 29. 
tho the Clerk is inſtituted and inducted, yet the King may preſent ? Rap, Ade. 
another ; becauſe the firſt Preſentation was void. 18 


The King hath not only a Right of Preſenting to Churches which 


Lopſe to Him during His own Reign, but alſo to ſuch as Lapſed in 
* Ha Reign, contrary to the appearing Senſe of the 25 Ed. 3. 3 Cro. 355. 
At. 3. Chap. I. | 
4. 7 is 14 when one, that hath no Right, Preſenteth to a * iinſt. 255. b. 
Church, and His Clerk is admitted and inſtituted into it, and hath 
peaccable Poſſeſſion Six Months after Inſtitution, before a Qvare ſuu- 
pedit is brought. An Uſarpatiooy muſt Commence upon a © Preſen- © 5 Rep. 39, 
tation, not a Collation; and is ſettled by Inſtitution Six Months be- Jagt. 4 b. 
fore a Quare Impedit brought. 3 55 e 
By Collation the Church is not full, nor is Plenarty by Six Months 


upon Col lation pleadable; but the Right Patron may bring his Writ 


at 


_ 


< OG, ů oe 


at any Time, to remove the Perſon Collated; unleſs He is ſuch a Pa- 
tron, that hath alſo a Right to Collate; for then againſt anbther 
Collating Patron, Plenarty by Collation is pleadable. A Preſetita- 
f x1nft.120.a, tion which is f void in Law (as in the Caſe of Simony, or to a 
Church that is full, Cc.) makes no Uſurpation againſt the Rightful 
Patron. 4 Mo! 1710t 9 | J e441 
s 6Rep. 49. Thees Fee of an Advowſon may be gained by Uſurpation, and 
1 Toft. 344. . not only the Avoidance upon which the Uſurpation is made. So 
* that when the True Patron could not have a Quare Impedit, to 
Remove the Incumbent to gain the Poſſeſſion, He was Driven to 
His Writ of Right of Advowſon, to recover the Inheritance only. 
But ſee the 7 Aun. chap. 18. poſt. 5 
b 2 Rep. 93. h If one preſents to a Church in Time of War, and upon it the 
Preſentce is Admitted and Inſtituted in Time of Peace, the Law 
regards the Original Act; and the Preſentment and All that follows 
after is Void, and ſhall not put the Rightful Patron out of Poſ- 
ſeſſion. 8 8 DELL 
i 11nft.344.a, | There can be no Uſurpation by preſenting to a i Donative. 
The Prerogative of the King is, That tho He may Uſurp upon 
x 6 Rep. zo, others, and gain the Inheritance of the Advowſon thereby; k yet 
AIM no one can Uſurp upon the King, ſo as to gain the Inheritance of 
; Cro. 34. his Advowſon ; for that is Permanent, and in this Senſe Nullum 
Tempus occurrit Regi. | 4 
Inst. 119. b. 1 Inſtitution by Six Months before a Ouare Impedit brought, is a 
344 8. good Plenarty againſt a Common Perſon or Subject; but Plenarty is 
2 lat. 358. not a Plea againſt the King, till Six Months after Induction. But if 
„ 6 Rep. 3e, there is an Ufurpation upon the King by a ® Compleat Plenarty by 
49, 50. Six Months after Induction, the Plenarty can only be pleaded againſt 
1 "Y 344. b. the King's Preſentation, for the Quiet of the Church. For He may 
361.36: remove the Incumbent by due Courſe of Law and Judgment by 
2 Cro. 385, Oynre Tmpedit (whether He claimeth in Right of the Crown, or 
in Right of a Subject) and then He may preſent. [See the 13 Rich: 2. 
chap. 1.] For as to the King's Right no Time ſhall Prejudice Him. 
Plenarty by Six Months after Inſtitution is a good Plea againſt the 
Queen Conſort, tho' ſhe claims the Advowſon of the King's Endow- 
ment. But in this Caſe of Plenarty, if the Incumbent pleads the 
Preſentment of a Stranger, OQuære If he ought not to ſhew, That 
» Noy zo. the Stranger had en Title: If the Incumbent was in Six Months after 
Liſter o, Inſtitution, by Preſentment of the Plaintif, or by Lapſe; there He 
Crameel. need not ſhew Title, p : 


By Weſt. 2. or 13 Ed. 1. chap. 5. Fa Defendant alledgeth Ple- 
narty of the Church of His own Preſentation, the Plea ſhall not 
fail by Reaſon of the Plenarty, if the Mrit be purchaſed within 
Six Calendar Months, tho He doth not recover his Preſentation with» 


. 


in the Six Months. 


So that if the Rightful Patron brings his Writ eit hin Six Months, 


e Rep. 49, it is maintainable by this Statute; and if the Incumbent is named 


329 ts; | Ne | 2 in 
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* Nullum tempus eccurrit Regi. Lit. 178. 6 Rep. 49. 1 Inſt. go. b. 118. a. 
294. b. 2 Inſt. 495, 496. | 5 . 
Res inter alios acta, alteri nocere non delet. 6 Rep. 1, 51, 2 Inſt. 513. 
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in the Writ, He may be removed; whereas Plenarty at any Timé 
before the Writ brought, was good at Common Law, . 
The v King is not within this Clauſe of the Statiite, where Ple-“ 6 Rep. 51. 
narty by the Space of Six Months is made 4 Bar to a Oare Im- 
pedit; for the King ſhall not be concluded by ſuch General Words. 
Plenarty a Collation is not pleadable; as wàs intimated he- 
fore. And the Reaſon why Collation does not make a Plenarty; . . 
is, 4 becauſe then the Biſhop would be Judge in his owri Cauſe. ? p * 8. 
For the Biſhop muſt Certify, Whether the Church is fall or not; : 2 
and therefore the Biſhop's Collation on this Account is interpreted 208. 
to be no more than a Temporary Proviſion for Celebration of Di- 
vine Service; until the Patron does Preſent. [See more in the afore- 
faid Statute concerning Heirs and Infants, Heirs of full Age; Femme 
Coverts, | Ecolefaafitcal Perſons ; and 6 Rep. 56.] 


By the 5 Ann. chap: 18. No Lſurpation upon ay 4voidaiice ſhall 
Difplace the Eſtare or Intereſt of any Perſon extituled to an Ad- 
vowſon,' or Hinder him to Preſent upon the next Avoidance, or to 
muimuim a Quare Impedit to gain the Poſſe ſſion. 


II. of Tiber 1. How Defined and Divided. 1. To whem Sf Tiki 
Duc. 3. Of what Things due and payable, or not; and the Man- 
ner of paying what is Due. 3. How They may be Recovered, as 
alfo how Mortuaries and Penſions may be Regoverecl. 5. To what 
Publick Payments ſubject. 6. Who may be Diſcharged from Pay- 
ment of Tithes. 
1. Tithes (Diſiner, Devime) are the Tenth Part of the Increaſe, 
JR ariſing from the Profits of Lands, Stocks upon Lands, andthe 
Induſtry of the Pariſhioners, payable for the Maintenance of 4 Pariſh 
Prieſt, by every one that hath Things Titheable, if He cannot ſhew , 
a Special Exemption. * They are an Ecclcſiaſtical Inheritanee, * , Rep. g. 
Collateral to the State of the Land, not iſſuing out of it, but Di- LES 1 
ftin& from it. 3% | 
They are of Three Kinds, Predial, Perſonal, and Mix d. Pre- » Inft. a0, 
dial (2 Predio) Thoſe that immediately ariſe from the Land, either 87. 656, 
by Manurance, or of its own Nature; as Grain of all Sorts, Hay, 
Wood, Fruits, Herbs, Oc. Theſe are Due without Deducting the 
Coſts, and are payable where They ariſe. Perſoual, ſuch as ariſe 
only from the Labour and Induſtry of Man (other than Common 
Day-Labourers) being the Tenth of his clear Gains/in his 'Trade 
or Profeſſion, after Charges deducted. {Sce the 2 & 3 Ed. 6. ch. 13. 
$768] Theſe are paid where they are Due by Cuſtom only; 
ut fcarce paid any where in England, unleſs for Mills, or Fiſh 
caught at Sea; and then payable where the Party hears Divine 
Service, and receives the Sacraments. Mix'd, Thoſe that ariſe not 
from the Ground, but from Cattle and other Things, that receive 
their Nouriſhment immediately from the Ground, as Colts, Calves, 
Pigs, Wool, Lambs, Milk and Cheeſe from Cows, Chickens oft 
Eggs, Go. and are payable where they ariſe. - 
Nieber with Regard to their Yalue are alſo Divided into Great 
and Small. Great Tithes are Corn, Hay, and Wood. Small Tithes 
ae all other Predial Tithes Ns Com, Hay and Wood, as 55 
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thoſe Tithes which are Perſonal and Mix'd. Theſe ſmall Pithes 
ſometimes in the Endowments of Vicars are Comprehended under 
the Word Altaragium, as well as the Profits that ariſe from the A.. 
t 1 Roll. Abr. far, Cuſlom will make Wood and Hay a ſmall Tithe in the En- 
8 578. dowment of a Vicarage, or to paſs by the Word Aaragium. And 
the Ogantity will turn a ſmall Tithe into a great One, if the Paxiſh 
is generally ſown with it. And ſome Things may be Great or 
Small Tithes in regard of the Place, as Hops in Gardens are Small 
Tithes, and in Fields may be Great Titles. och 105 
2. To-whom Due. The Maintenance of the Parochial Clergy is 
By the Glebe, which takes in the Houſe, By QMrings, ByT uber. 
All Tithes are Dye of Common Right to the Parſon or Rector of 
the Pariſh where They ariſe ; but by Zxdowneut; or Preſcription 
22 Inſt. 641, They may become: Duo to the Vicar ; and the * Parſon of one Pay 
1400 20,63. riſh may Preſcribe to have a Portion of Tithes ſeparately and di- 
29% vided in the Pariſh of Another; probably becauſe the Lord of che 
Manor had part of his Eſtate lying in another Pariſh,” and Oblig u 
His Tenants to pay. Tithes, Cc. to the Church which: He built 
within His Manor; or becauſe of ſome Grant by Parſon, Patrom and 
Ordinary. | | : 
If 24 was Any Land within ſuch Manor er Pariſh; Which did 
not hold of the Lord who built the Church, or was Parcel of the 
Manor which Had no Church built in it, One might pay His Titlaes 
to Any Church heretofore, eſpecially if it was ſo near that He could 
go thither to Hear Divine Service. But this was altered abgut the 
Year 1200 by the Council of Lateran. 280,1 2 
2 Rep. 43, No? Layman at this Day is capable of Tithes, or a Portion of 
geo 1s Tithes, but under the Statutes of Diſſolution of Religious Houſes, 
i4  ” or by a Grant made by the Parſon, Patron and Ordinary before the 
Diſabling Statutes; by Vertue whereof They may become Tempo- 
ral Inheritances in the Hands of Laymen. 1 1 Oo 
z 11Rep.13, If an ® Impropriator, Parſon or Viear Leaſeth his Glebe Lands, and 
1 does not Grant the Tithes thereof, the Farmer or Tenant, or Undwr- 
655, © Tenant, ſhall pay Tithes to the „ 447 Slang, Parſon ar Vicar, And 
1 Cro. 161. if a Parſon ſows his Land, and ſells the Corn growing, the Buyer ſhall 
2 11 Rep. 14. Pay the Tithes of it to the Parſon. 4 But if a Parſon purchaſeth 
Lands in the ſame Pariſh whereof He is Parſon, and Leaſeth out 
His Tithes, He ſhall pay Tithes to the Farmer of Them. 
A Vicar upon a General Endowment ſhall * not pay Tithes o 
11 Rep. 14. His Glebe to the Parſon, if He keeps it in His own Hands. b So if a 
1 Vicar is endowed of all the ſmall Tithes ariſing within the Pariſh, He 
* ſhall not have the ſmall Tithes ariſing upon the Glebe Lands of the 
Parſon, while They are in his own Hands; otherwiſe if Glebe was 
in the Hands of a Tenant. But if the Endowment had been by 
Expreſs Words of the ſmall Tithes of the Glebe: Land of the Par- 
ſonage, the Parſon ſhould pay Tithes to the Vicar, tho the Glebe 
was in his own Hands. 9 bear: Witten 
If a Pariſhioner ſows his Lands, and before Severance the Parſon 
dies; the Sueceſſor ſhall have. the Tithes, and all Profits from the 
Death of the laſt Incumbent. But if the Corn, Oc. is cut. Down, the 
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* Fxcli/ia decimas ercleſæ ſolvere num debet. 1 Cro. 479. 
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Executor of the Parſon ſhall have the Tithes, tho' the Corn, Oc. 


was not actually Tithed. 
© Extraparochial Tithes (as in ſeveral Foreſts, &c.) belong to the © 2 Rep. 2, 


King. For the Council of Lateras did not extend to them. ['Sce hes 1 
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Book 1. chap. 2. and 2 & 3 Ed. 6. chap. 13. F. 3.] Camory's | 
By the 28 H. S. chap. 11. If a Parſon ſows his Glebe and Dies, . | 
the Executor ſhall have the Corn ſown by his Teſtator. : Roll. Abr. 4 
57- 9 
But He ſhall pay Tithe to the Succeſſor. — 1 ig j 


If the Glebe was in the Hands of a Tenant [at Will, &c.] and the 
Parſon dies after Severance of the Corn, and before Rent is due ; 
neither the Executor or Succeſſor can claim the Rent, but the Te- 
nant may Retain it, and alſo the Crop ; unleſs there was a ſpecial 
Covenant that the Tenant ſhould pay to the Parſon's Executor pro- 
portionably to the Rent for ſo much as He ſhould receive. 


= IBID — 
a — 


* ConA EV es 7 ad 
eb OG TU. ů 17% ae vn. 
* — ä by 


OS. 
——ů— — ESO 


By the ſame Statute, Tithes and other Profits ariſing during Fa- 
cancy, belong to the Succeſſor, [See 28 H. 8. chap. 11. in Title Of 


Eſtate for Life, chap. 1. antea.) 
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3. Of what Things Tithes are due and payable or not, and the 
Manner of paying 'Them where due. 

Tithes are to be paid of Common Right of ſuch Things only, 
which do yield an 4 Yearly Increaſe ; and but once in the Year. But F. N. B. 5;. 
this is to be underſtood where Cuſtom does not over-rule. For by 5 A 
Cuſtom, a Parſon, Gc. may Have Tithes of ſuch Things, as are not 11 Rep. 16. 
Titheable of Common Right. Things Pere Nature are not Tithe- 
able where no) one hath Property. But to know what Things are 
Titheable, and what not; and the Manner of paying Tithes where 


Due, will appear from this ſhort Aphabetical TABLE. 


— 
— _”— 7 —ͤ—„— 


A. : 


© A Corns, Maſt, or Pannage, if ſevered and fold, pay Tithe; f not * 2 Inſt. 643. 
II if they Drop, and the Hogs eat them. But if ſevered and given 7 Henley = 
to Swine, then the Tenth of the Value thereof is Due. 6 2Inft. 652. 
8 After-moth (or ſecond Mowth) pays no Tithe, unleſs by Cuſtom, 7,227: abr. 
n A4fter-Paſture pays only by Cuſtom : For it is the Remains of 389. of 
the Graſs before Tithed. ile | Cont 1 Roll. 

i Agiftment (from Giſer, Facere to Lay) is a Feeding of Cattle f. i g 
upon Paſture Lands, which pay no other Tithe that Year; where 652. . 
the Cattle are either taken in for Hire, or not fed for Plow or Pail, * Panv. Abr. 
or otherwiſe Profitable to the Parſon by the Tithe of their Milk, ü - TY 
Wool, or Labour. If the Ground is let to a Stranger, the Tenth Coo, 601. 
Part of the Money recciv'd is payable. Otherwiſe Reſpect ought to 5 — 
be had to the Number of the Cattle, and Time of their Depaſturing 
in that Land. If the Owner eats it all up with unprofitable Cattle, 

the Tenth Part of the Value of the Land is payable. - But often T3 

Cuſtom or Preſcription directs the Payment. If they are k Gueſt Cat- * Dany. Abr. 
tle (or taken in for Hire) Suit may be Commenced either againſt ? 
the Occupier of the Land, or tlie Ger of the Cattle. But Regu- 

* 9 _ larly 
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larly againſt the Occupier of the Land. Sometimes a Pariſhioner 
will agiſt till May, &c. and then Hain the Land ; and give the Par- 
ſon the Tithe of the Hay that is Cut, being a Great deal Le/s than 
if He had Hained it from the Beginning. Now it ſeems reaſonable, 
That Tithe ought to be paid in Proportion to the Agiſtment, as 
well as Tithe of the Hay that is made. 
Agreement for 'Tithes by the Parſon with a Pariſhioner, is good 

for his own Time only. 

i 2 Cro. 199. 1 Alders pay Tithes tho' above Twenty Years Growth. 

„ 2 Inſt. 643 m Aſh is Timber, and therefore if above Twenty Years Growth 
is free from Tithe, [See Wood. | 

" 2 Inf, 643 n 4% Trees are exempted, if above Twenty Years Growth, in 
Places where they are uſed for 'Timber. 


* 


B. 


Barley. See Grain. 
II Rep. 49 Bark, Root, and Germins (of what Age ſoe ver) which Grow 
2 Inſt. 643. upon the Antient Stock, are not Titheable, if the Tree was 


Timber. 
e2 Inſt. 655 P Barren Land, Heath or Waſte Ground, which is ſo of its own 
656. Nature, (not by Accident, or ill Husbandry) is not Titheable. But 


Gn t good by Husbandry, 'Fithes ſhall not be paid for the firſt 


Seven Years, by the 2 & 3 E4.6. chap. 13. Lands gained from the 
Sea, Woodlands converted into Arable, are not within this Statute. 
But Barren Land ſhall, during the Seven Years of Improvement, 
pay ſuch Tithes, as have been accuſtomably paid before, as Wool 
and Lamb. 8 
Bawhks. See Headlands. © | 
12Danv.Abr. 4 Beech is Titheable; but when uſed for Timber it is exempted 
Þ- Diſmes by the Statute of Syloa Cædua, (viz.) 45 Ed. 3. chap. 3. | 
Cre 404; * Bees Titheable for their Honey and Wax by the Tenth Mea- 
559 ſure, not by the "[enth Swarm. 
. N. B. 31 Beans. See Grain. 0 
"2 Inſt. 643. f Birch is Titheable, tho of Twenty Years Growth, becauſe it 
Cro. 1. is not proper for Building. | 
t 2 Inſt. 651. Brick not Titheable. It is of the Subſtance of the Earth, and 
i, Cro. 1. not an Annual Increaſe. 4 1 
Dany, Abr. u Broom ſhall pay Tithe. But if burn d in the Owner's Houſe kept 
. for Husbandry within the Pariſh, it may be diſcharg d. And ſo it 
may be Diſcharged by Cuſtom. I 3 


* 
1 ' ” x 
" 9 \g s 


x Raym. 23. Calves are Titheable, and the 'Tenth is to be taken away * when 

it is weaned, and can live on ſuch Food as the Dam doth. One in 

Seven is uſually paid. If there are Fewer Calves than Ten, Cuſtom 

muſt direct in the Payment; and a Cuſtom for paying the Tenth 

Part of the Price for every Calf that is Sold, is a good Cuſtom. 

+ Lyndwood The Tithe is to be Y appor tion d by the Month-Rate, if they are 
ab u. Nad. engendred, brought forth and nouriſhed in Different Pariſnes. 

ious - Cattle feeding upon Waſtes and Commons where the Bounds of 

Tir. De De- the Pariſh are not known, pay Tithe to the Parſon where the 

eimis. 182 4 3 Owner 
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Ch. 2. Laws of England. I65 
Owner of the Cattle dwelleth, by the 2 & 3 Ed. 6. chap. 13. h. 3. 
If they are kept for the ? Plough and Pail, they pay no Tithe for- 1 Roll. Abr. 
their Feeding. The Pariſhioner hath the Benefit of their Labour. 646, 647. 
Oxen or Steer, bred or bought, and then Sold, ſhall pay Tithe for 
their Paſture; and ſo for the other fatted Cattle, If they feed one 
Half-Year in one Pariſh, and the other Half in another, the 'Tithe 
ſhall be equally Divided betwixt the Two Parſons, and ſo propor- 
tionably. See Agiſtment. 

* Chalk, or Chalk-Pits, Clay and Coal being Part of the Free- . 2 inſt. 651. 


hold, and not Annual, pay no Tithe. 
Cheeſe is only Titheable, where Tithe is not paid of the Milk. 


b And is Due only by Cuſtom. t x Cro. 609. 
Cherry-Trees, if uſed for © 'Timber in the County (as in Buck- 1 1 — 

ing hamſbire) are Diſcharged. Otherwiſe not. e Roll, 83. 
4 Chicken not Titheable, where Tithe Eggs are paid. 9 Roll. Abr. 
Colts are Titheable in the ſame Manner as Calves. Sce Calves. 42. 


© Contes Titheable only by Cuſtom for thoſe that are Sold, but 2 Danv. Abr. 
not for 'Thoſe ſpent in the Houſe, * 
Corn Titheable. And the f Pariſhioners of Common Right ought 1 Roll. Abr. 
to cut Down the Corn, prepare it, and bind up the Wheat-Sheaves. 644. 
And if the Pariſhioner will not 8 ſow his Land, the Parſon may have 5 : bean 
his Action againſt him for his Due. [O. for the Caſe cited, vis. ; 
2 Pentr. 48. does not warrant this.] See Grain. 


Cows pay no Tithe for their Paſturage, if they yield Milk. 
D. 


Pod not Titheable (becauſe they are Feræ Nature) without * 2 Inft. 651, 
Cuſtom. | | 
i Dotards, or old decay d Trees, having been once Privileged as 111 Rep. 49, 
Sylea Czdua, ſhall not pay Tithes, tho cut down for Fire. Sec Mood. ing. . FA 
& Doves kept in a Dovehouſe Titheable. If ſpent in the Houſe « 1 vearr. 5. 
not Titheable of Common Right. See Pidgeons. 


E. 


I Fggsare Titheable when Tithe is not paid for Chicken, or when 1 Roll. Abr. 
the Young are not paid in Kind. .. A" 

m Em being Timber is Diſcharged by the Statute of Sea Cædua. * 2 Inſt. 643. 
But not if under Twenty Years Growth. | | * | 


n Fallow Ground is not Titheable, becauſe it improves the Land = 1 Roll. Abr. 
by lying Freſh. But if it be kept Fallow beyond the Courſe of Huſ- *#* 
bandry to the Prejudice of the Parſon, the Parſon ought to have 
Tithes of the Land. I 


o Fern not Titheable. o 2 Inſt, 652. 


Fenns being Drained, not privileged as Barren Land, by the 2 (5 
3 Ed. 6. chap. 13. | 4 * | 
. Þ Fiſh taken in the Sea Titheable by Cuſtom in Money, after e Dany. Abr. 
Colts deducted; becauſe a Perſonal Tithe. Fiſh in Ponds an Rivers 2 755 
7 © +" e 
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encloſed (not Common Rivers) ought to be ſet forth as a Predial 
Tithe in Kind. Fiſh in Common Rivers Titheable only by Cuſtom. 
Flax is a ſmall Tithe, tho' ſown in large Fields; and every Acre 
of Hemp or Flax ſown, ſhall pay yearly Five Shillings for Tithe, 
and no more; and ſo proportionably for more or leſs Ground, ac- 
cording 0 the 110 12 . 3. ch. 16. [See 6 Ann. ch. 28. 1 Georg. 1. 
chap. 26. * 
| — Sec Mool. 3 
1 Roll. Abr. 4 Foreſt (tho' in a Patiſh) ſhall pay no Tithes while in the Hands 
. % Of the King. But a Foreſt within a Pariſh in the Hands of a Sub- 
: jet ſhall pay Tithes. And if a Foreſt be Diſafforeſted, and within 
a Pariſh, it ſhall pay Tithe. 
Fotols, as Hens, Geeſe, Ducks, are to pay Tithes either in Eggs 
or * Young, according to Cuſtom, but not in both. See Tarkeys, 
| 07. 
Dr. & Stud. 4 r Fruit, as Apples, Pears, Plums, Cherries, &c. is due in Kind 
— 5 when — If Sold on the Trees, the Vendee or Buyer pays 
2 Inſt, 621, the Tithe. | 
652, Fruit-Trees Cut down and Sold, pay no Tithe, if they have paid 
Tithe Fruit that Year, before they were Cut down and Sold, 
Fuel, if ſpent in the Pariſhioner's Houſe, not 'Titheable. See Mood. 
* Purzes, if Sold, pay Tithe. But if uſed for Fuel in the Houſe, 
or to make Pen for Sheep by the Husbandman, otherwiſe. | 


G. 


' Gardens are Titheable as other Lands, and therefore Tithe. in 
Kind is Due for all Herbs and Plants, as Parſiy, Sage, Cabbage, 
Turneps, Saftron, Woad, &c. But Money is uſually paid. by Cuſtom 
or Agreement. | 2 
' Geeſe. See Fowl. | n 2 
Grain (as Wheat, Barley, Beans, &c.) ſowed is Titheable accord- 
ing to the Cuſtom of the Place; and is commonly Tithed by the 
Tenth Shock, Sheaf or Cock, where the Cuſtom of the Place is not 


otherwiſe. The Parſon, or his Servant may come upon the Land, 


t 2Danv. Abr. to ſee the Tithes ſet forth, and to carry them away. If Corn, c. 

Tir. Piſmes is Sold ſtanding, the Vendee or Buyer ſhall pay the Tithe. But if 
* Sold after Severance, the Vendor, or Seller muſt pay it. 
1 Roll. Abr. * Graſs mowed is Titheable by Payment of the Tenth Cock. But 
644, 64. the Manner of Tithing is Governed by Cuſtom. As to Graſs ſtanding, 
ſee Agiſtment, ante. If cut down and carried away in Swaths with- 

out Fraud, for neceſſary Suſtenance of Plough-Cattle, (Cart-Horſes 

being included under that Term) having otherwiſe not ſufficient to 

feed them, no Tithe is Due. | WE 

22 Inſt. 651, Gravel being of the Subſtance of the Earth, and not Annually 
Increaſing, yields no Tithe. f 


H. 5 


x 2Dany.Abr, * Hasle, Holly, Willow, Maple, White-thorn, &e. regularly 
I Dumes Titheable, tho of Twenty Years Growth; unleſs They ate uſed 
* bor Building by the Cuſtom of the Count x. 
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Hay is Titheable by the Payment of the Tenth Cock, and (if the 
Cuſtom is not otherwiſe) the Pariſhioner ſhal} make the Graſs 
Cocks into Hay for the Parſon's Tithe. But if the Pariſhioner is 
not obliged to make the Tithe into Hay, he may leave it in Graſs 
Cocks or Swaths, as the Cuſtom is, and the Parfon muſt make his 
Graſs into Hay; and He may do it on the Y Lands in which it Grew, : Ro. Abr. 
and go over the Land of the Pariſhioner in the Way to make it. 543, 64) 
[See 2 & 3 Ed. 6. chap. 1 3] If the Cuſtom is to 2 Meaſure out the * Hob 1% 
Tenth Part of the Grafs that Grows on the Land, the Cuſtom is 
Good, And if Meadow. Ground is ſo Rich, that there are two 
Crops of Hay in One Year, the Parſon ſhall have Tithe of Both. 
[See 4ftermowth.] Alſo Tithe ſhall be paid of Hay made of Gras 
growing in * Orchards. It is no good b Modns, That the Pariſhio- » AInſt. 854; 
ner having ſpent All his Hay. upon the Beaſts of the Plow, that 1 Roll. Abr. 
therefore He ſhould be Free from Payment of 'Fithe Hay. ee. | 
© Headlands not Titheable, if only large enough for Turning « » vf. Ei. 
the Plow. Therefore of larger He ds 'Tithe is payable. „ 
Heath. See Barren Land. | FO 
_ . Hearth Pens, or Smoke Peny, ſeems to be a Payment for Wood 
burn'd in the Houſe, to | 
Hemp. See Hax. 2010 | 
Herbage is 'Titheable for Barren Cattle kept for Sale, which yield 
no Profit to the Parſon. EO v0 Y; 121. | 
4 Herbage of Ground whereon Corn has grown the fame Year, 9 4 laß. 552. 
and whereof Tithe has been paid the ſame Year, is not Titheable. 
Holly. See Hazle. | 
Honey. See Bees. n 3 DE AL | | | 
Hopf pay Tithe by the Poll or Meaſure; and the Tenth may be 
ſet out after They are pick d, and before they are * Dried. But the © 1 Roll. Abr. 
Hop-Poles are not 'Titheable. There can be no Modus for Hops, 4 . 
becauſe lately come into Fglard. 13 4 07 2 F ” 
Horſes. See Jgiftment. | erh 
f Honſes do not pay Tithes of Common Right. But a Modys 11 Rep. 16. 
may be paid for Houſes in Lieu of the Tithe of the Land, upon g 559 
which the Houſes are Built, and may be ſued for in the Ecclefiaſti- Hob. 10. 
cal Court. [See the 27 H. 8. chap. 12. 23 Car. 2. chap. 15. For 
Tithes of Houſes in London.] A great many Cities and Boroughs 
have a Cuſtom to pay a Modu for their Houſes, [Sec the 2 & 3 
Ed. 6. chap. 13.) 2 


Kids are Titheable as Calves. See Calves, 
L. 
Lamb is Titheable in the ſame Manner as Calves. See Calves; 
© If they are payable at a certain Day, and the Pariſhioner ſells all 1 Roll. Abr 


his Lambs before the Day, to deceive the Parſon, it is Fraud, and He 5? 
mall pay the Value. I they are Veaned in another Pariſh, and do 


not tarry there Thirty Days or more, no Tithe due for them to the Lyndeoof 


Parſon of that Place. * A Caſtom to pay a Half-peny for every _ 


Lamb 3 Cro. 403. 
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Lamb under Seven, and if there be Seven, then the Parſon to have 

| the ſeventh Lamb, paying Three Half-pence, &c. is Good. 

i 2 luſl. 651 l Lead is only payable by Cuſtom ;: for it is of the Subſtance of 
the Earth. | L gil | mo" 361 
Tiue Titheable only by Cuſtom, as Lead. 14414 . 

pr. Stud. Kk Zoppings are Titheable, except of Timber Trees, the Branches 
I. Rey. 4 being then Privileged with the Body, according to the Stature of 
2 Inſt. 643. Sylva Cædua. If the Trees were uſually lopp'd, the Age of the 
Loppings is not material. Tho they were cut before within T'wen- 
ty Years, yet they ſtill continue Privileg d. See J/ood. ' | . 


M. 


Maple. See Hazle. 

Maſt of Oak or Beach, See Acorn. | 
r 1 Milk is Titheable, when Tithe is not paid of Cheecſe, all the 
596, Lear, unleſs Cuſtom over-rules. And it is to be paid to the Parſon 

of that Pariſh for that Time where the Cows feed, at every Tenth 
Meal, not by the 'Tenth Part of every Meal, by Reaſon of the Trou- 
ble that would ariſe in Collecting ſuch ſmall Parcels. It muſt be 
brought to the Houſe of the Parſon or Vicar, O.] unleſs there is a 
Cuſtom to bring it to the Church-porch, Gr. In which Particular this 
Tithe differs from all others, which muſt be fetch'd by the Receiver. 
= Danv. Ke. m Mills are of two Sorts, Coru- Mille, or Mills for other Uſes, as 
590. Paper-Mills, Fulling-Mills, Jron- Milli, &c. Corn-Mills, driven b 
Wind or Water, pay the Tenth 'Toll-Diſh to the Parſon of the Pari 
where the Mill ſtands. Other Mills pay no Tithe, unleſs by Cuſtom. 
* 2 Joft. 62 T. All Coru-Mills not erected en before the 9 Ed. 2. chap. 5. are Tithe- 
able. But if it can be proved, that the Mill was erected before the 
Memory of Man, and that it never paid Tithe, the Law will pre- 
ſume it to be ſuch an Ancient Mill as is within that Statute. But it 
is ſaid, That the Tenth Toll-Diſh is no where paid, and that it is 
only a Perſonal Tithe, and muſt be paid, with Deduction of Coſts, 
where the Miller dwells and hears Divine Service. For a Miller is 
of an Art and Faculty. [See the 2 Ed. 6. chap. 13. | 
If one pays Tithe for his Corn, and after Grinds the ſame at a 
* 2 Inſt. 621, Mill in the ſame Pariſh, no Tithe for o Meal. 1 Ty 
a TE Mines are only chargeable by Cuſtom. For they are of the 
2 Taft. 651, Subſtance of the Earth, and not an Annual Increaſe. 
* See Who may be Diſcharged from the Payment of Tit hes, 
infra. 
+2 Inft.491. 4 Mortuartes, or Coarſe-Preſents, are not Tithes, yet they were 
given for Recompenſe of Perſonal Tithes and Offerings not paid 
thro' Ignorance, Negligence or Fraud, in the Life-time of the Pa- 
riſhioner, as the Beſt Horſe, G. They are Due by Cuſtom only, and 
are now ſettled to be paid in Money; for 


Ay #he 21 H. 8. ch. 6. Where: Mortuarirs are Due by Cuſtom, He 
that Dieth poſſeſſed of Moveable Goods to the Value of Forty Pounds 
and Upwaras (his Debt, firft 72 pays Ten Shillings ; He that Dies 
Paſleſed of Goods to the Val of ee Pounds, and under Forty 
Pounds, pays Six Shillings and Eight Pence; Dying Pele oe 
pe 2 


0 
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Goods to the Value of Six: Pound. Thirteen Shillings and Four 
Pence,* and under Thirty one's Pays T hree Shilling and Four 

Pence. Goods under Six Pounds Thirteen Shillings yield no Mor- 

tuary. No Mort uary is to he paid) by any Feme Covert, Child, 
Perſon not keepins Houſe, Way:faring Man, One not Reſidiug in 

the Place where: He Happens to Die; for his Mortuary ſhall be paid 

in the Place where He ſhall find His moſt Abode. | Sec the 12 Hun. 

Se J. 2. chap. 6. For taking away Mortuaries within the Dioceſe 

of Bangor, Landaff, St. Davids and St. Aſaph; and Giving a Re- 
compence to the Reſpective Biſhops, Oc. ] U n. _— 


N. 


* * © J . 
* - _ 
* 1 


r Nag, or Riding Nag, kept only for the Maſter to Ride on, pays « i Roll. Abr. 
no Tithe for Paſturage. But ſome infiſt, that if no Tithes are to 641, 642. 
be paid for its Paſturing, the Nag ought to be rode By the Maſter 
only about his Concerns of Husband ex.. "#4 i» 49] 1 | 

- Nurſeries ſhall pay Tithes, if the Owner Digs them up, and «2 Danv.&c, 
makes Profit of them, and ſells them into another Pariſh;' or if the 585, 614. 
Owner pulls them up, He pays Tithes. But if the Owner ſells them 
ſtanding, and the Vendee pulls them up, He ſhall pay the 'Tithe. 

Toll O. 5 | 

37:5) 4 | io FOLTAOVIL 15 1 +0 hl es | 

© Oak, together with A and Elm, is Privileged as Timber from e: Danv.&c; 
paying Tithe by the Statute 'of lea Cedua, if of or above Twen- 389. 
ty Years Growth. Oaks under Twenty Years Growth; which may 
be Timber, are alſo Privileged. And tho they become Dry! and 
Rotten, and not fit for Timber, they ſhall pay no Tithe if they 
were once Privileged. | | N 

Oblations, Obventions, Offerings, u (one and the ſame Thing, 11 Rep. 16. 
tho Oboention is the largeſt Mord) are in the Nature of Tithes. 2 Inſt. 659, 
Offerings are reckoned amongſt Perſonal Tithes, and ſuch as afiſe“ 
from the Labour and Induſtry of the Pariſhioher, payable according 
to Cuſtom to the Parſon or Vicar, either Occaſionally at Sitramemrts, 
Marriages, Butials, Churching of Women ; ot at Conſtant lated © 
Times, as at Eaſter, &c. They are to be'paid to the Parſon of tho 
25 where the Party Dwells. [See the 2 & 3 Ed. 6. oha p. 13 

eis IA ine elde ian 2 Me. ,.;> | | 

* Orchards pay Tithe of Fruit. And if the Soil of an Orchard * x Inſt. 652, 
is ſown with any Kind of Grain, the Parſon ſhalÞ have Tithe of 
the Fruit-T'rees and of the Grain, as alfo' of the Graſs; for they 
are of ſeveral and diſtin&t Kinds. If one cuts down Trees which 
have born Fruit, whereof Tithe has been paid that Year, no Tithe 
ſhall be paid of the 7 Faggots or Billets of the Trees. 3 Inſt. 621, 
eee wn; aw at J 150 336 So Neo een 52. 

12 f Q3 19D, Te e616, Ew, FFI GO) L NA Ti 
GEO HY 100 TAQISINGE 02.25 27907 d mon 10:h1nd, dcin rr 

Park pays Tithe for the Deer, and for the Herbage by Cuſtom. If 
converted into Tillage, it hall pay Fithe in Kind! [See he may 
be Diſcharged from the Payment of Tithes, poſt ])]! | 

z Partridges and Pheaſants, being Fer Nature, yield no Tithe : 2 Danv. c. 
of Eggs or Young. ' And tho they are Tame and\kept in a Place 383. 
"WA N Z | encloſed, 
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encloſed, — lay Eggs, and Hatch EIOIY TY yet they pay no 


TPithe. 
Paſture. Sec 4 — | 
» 1 Roll, Ab {bf Peaſe gather d br Sale, or to ford Hogs are Ticheable ; 150 
645. not Green Peaſo to cat in the Houſe,” 
wg ion. [See How Mortuaries and Penfions may be Recovered, 
infra 
bz Dan. Ke. V Prdgeons ought to pay Tithe, if they are Sold; and not ſpent in 
583. 593, 397. the Houſe. This is alſo. True if they Lodge in Holes about a Houſe, 
as well as in a Dove-Houſt. But by Cuftom Pidgeons ſpent in the 
Houſe may be Titheable, tho' not of Common Right. 
Pigs are Titheable as Calves, as ſoon as they are Weaned, and 
can live without the Dam. Cue} when 'Three Weeks Old. 8 


Calves d 4 
1 Rall Abr. e Pits and Qearries pay no Tithe. 
637. lants. , See Nurſeries. 


4 1 Lev. 189. Pollards of Fifty Years Growth, * fell'd, pay Tithe, © e Pol. 
* Plowd.470. Jards are Trees _—y Lopp d, and therefore ifiogurſh d from 
Tinber Trense | 


R. 


' 2 Inft. 652. f Rakings « are not Titheable of Common Right; but this is to be 

2 Dany. &c. underſtood of Rakings involuntarily, not Fatidulently, ſcattered. 

590. Rate-Tirhe is a Payment by Cuſtom for feeding of Sheep, G. 

5 2 Dany.&&: 6 Roots not Titheable, unleſs by Cuſtom, if the Wood paid Tithe; 

585, 89. becauſe they do not renew annually. Roots of Timber Trees of 
what Age ſoever are exempted, as Parcel of the Inheritance. And 
ſo the Germins that grow of the Roots. | 5 


8. 


b 1 Cro. 465. b Saffron i is a a Predial and Small Tithe, and is Tia tho' ga- 
tthered but once in Three Years. 
Salt not Titheable but by Guſtom on 4 

i 1 Roll. Abr. i Sheep are Titheable for Lamb and Mool. [See Lamb and 
642, 64). Wool.) If killed and eaten in the Houſe, no Tithe is to be paid for 
nn, their Feeding. 

& 2 Inſt. 631. k Slate is not Titheable of Common Right, but only by Cuſtom. 
| 2Inft. 6522 | Stubhle pays no Tithe, becauſe. this is only Part of the Sra/k, 

wot which the 2 — Ä was Tithed before) did grow. 


"= 
Tares or Fetches, and other Coarſe Grain, pay Tithe. But if 
m 1 Cro. 139. they are cut down ® Green, and given to the Cattle of the Plough, 
no Tithe ſhall be paid of them, if there is no ſuſhcient Paſture in 
the Pariſh for the Cattle that pay 'Tithe. | 
* 2 Inf, 651. n Tile is not Titheable, being the Subſtance of the c Earth and 
no Annual Increaſe, - by 
Trees. See Nurſeries. 


. . 0 W to is Tithe-free, as Part of the Frechold. 110740 31; 
N 4 P Tur- 
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let, as the Cuſtom has been! If He that 1 ) | 
out the Tithe, He is liable to pay Treble Damages by the 2 Ed. 6. 


— 


— — 8 


* 
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p Turkeys ,and their Eggs ate ſaid to be exempt from Tithe; be- : 2 Dany. Ste 
383. 


cauſe Ferz Nutur· Qare. 
Peniſon. See Deer. : i * : : i WES IE 1 5 Arn . . 221 
4 Underwood. is Titheable, and the Tithe ſhall be pid of Under-.* = Init. 64: 
wood digged up by the Roots. If Underwood is Sold ſtanditig, the 
Tithe ſhall be paid by the Buyer; 
w. 


* 


Warren, See Goniet:, n. 
IWafte; whete Cattle feed, pays Tithe. And, 


| By the 2 Ed. 6. chap. 13. f. 3. The Tithe of Cattle feeding 0 
large Waſtes, where the Pari 1 it ut certainly known, ſhall pay Titiè 
to Foe Incumbent of the Pariſh, in which the Owner of the Cattle does 
deve l; f 85 1 fn 8 


Wax; See Bert. | 

heat. a See Grain. Sa ASS. ene ES e 

r illoughs ought to pay Tithe, if not uſed for Timber. 4 Tag. bait 
__ f J/oad growing in the Nature of an Herb, is a Predial and Small 155 1 
Tithe. : 4 2 fs 4b NA 16 r Li  f 5Dany.&c. 

od is Titheable; becauſe it is of Annual Growth, tho the Tithe 594 
is not of Annual Payment: - It is a Predial and Great Tithe; due of 
Common Right, * tho' ſome ſay it is due by Cuſtom only. But be- Pf. & Stud. 
tween Parſon and Vicar, either by Vertue of the Endowment, or by 18 55. 
Preſcription, it has ſometimes been Conſtrued to be a Small Tithe; z. 
and n nnn WS HEAP: 
lt may be Diſcharged of Tithe. 1: With Regard to the u Ape; as « £Inft. 642, 
Timber of or above TWenty Years Growth; by the Statute of Sylva 643, 644. 
Cedua; 45 Ed.3. chap. 3. Some have affirmed it may be Diſcharged cr. 
if under Twenty Years Growth; if it is or may be Timber; 2. With 
Regard to the He it is put to; as for tie Owners Firing in a Houſt 
of * Husbandry, or to burn Brick to repair the klouſe, or for Hedg- * 4 tofl. 642. 
ing. and Feneing the Eſtate in the ſame Pariſh; unleſs that it is * Ventr. 75. 
Titheable by Cuſtom; 3. With Reſpe& to the Place of its Growth; 
as in the Miids or Wealds (Sylva, the Woody Part) of Kent and 
Sufſex, it is Diſcharged by Pfeſcription. For a] County may Pre- ! Pr. & Stud. 
ſeribe to be quit of the 'Tithe Wood, or any other Tithe; but a 2 mn. 5477 
To anno. At. ne oa | na... 
2 When it is Tithchble, it is ſet out while ſtanding by the Tenth * Hob. :50. 
Acre, Pole or Perch, or when out down, by the Tenth F Fate or Bil- 

delle the Wood doth not ſet 


chap. 13. and the Parſon may: ſue either the Buyer or the Seller by 28614 


the Spiritual Law; but the Buyer only by Common Law. But 


nere, For perhaps the Vendee may not be known: . _ . 
2 M ool is a mird and ſmall Tithe. A agree that it is 'Titheable of * 
Common Right, when it is Clipꝰd. It is due and payable of Sheep <#. N.8. 51. 
killd and ſpent in the Houfe, of © Rotten Sheep which: Die, of ; For tor. 
'Z 2 +,  Neck- 2 lat. 6%. 
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gr —— cut off for the Benefit of the Woo! (not if it is to — 
the Sheep from Vermin, nor of Locks of Wool) becaufe otherwiſe: 
there might be Fraud, or an Opportunity of Spoiling the Fleece un- 
4 Noll. Abr. der the Pete of Neck ſhearings; of the Wool of Lambs 4 ſhorn 
_ at Midſummer, tho Tithe was paid of the Lambs at Mark-tide ; for 
=> this is A new Increaſe. One Fleece in Seven is often paid infteadiof 
* 1 Roll. Abr. One in Ten. If there is under Ten e Pounds of Wool at the Shearjig 
_ Time, a Reaſonable Confideration ſhall be paid; becauſe being Due 
of Common Right, a Modus in non Decimarido cannot be allowed, 
So if Leſs than Ten Fleeces, they ſhall be Divided into Ten Parts, 
f Lyndwood or an Allowance otherwiſe made. If Sheep are f removed from one 
cap. Quoni- Pariſh to another between the Times of S caring, each Parſon muſt 
3 9 — have Tithe pro Rata. But for Feeding under Thirty Days, no Rate- 
an Audivi. Tithe is to be paid. Likewiſe, If Sheep Feed all thè Vear in one Pa- 
_ riſh, and Couch in another, the Tithe ſhall be equally divided be- 
tovixt the Parſons. If Sheepare brought from one Pariſh, to be ſh6rn 
in another, where they were not before, the Tithe is payable tothe 
Patfon of the Pariſh whetiee they cane; if the Pariſh is known; - 
therwiſe the whole Tithe is payable where they are ſhorn. Laſtly, 
t Lyndweod 8 If a Son or Daughter have five or fix Sheep in the Father's Flock, 
cap, Quoni- the Father ſhall pay Tithe for Them with the Reſt, if he takes'the 
verd. Deciina Profits of 75 5 his own Uſe. 15777 Degg' 8 Parſons Cafe lor, 
Lane. Part 2. cha 14 
mn a Word, it is to be obferved That the Manger of payment of 
Tithes is for the moſt Part Governed by the Cuſtom of every Par iſli. 
(550 Biſhop Gibſon 4 erent han . Beeleſ. Angl. pag. 706, &c.] 
3. How 2 may be ecourred i 7, Ns won you "Morthartey: and 
Pelli, may be Recovered, * Tak mat on:? g. 


2 Articuli Cleri or 9 Bd. 2. e . eb ariſe 1 obs 
Right of Tithes (having its Original from the Right of the Patro- 
nage) nnd the Onamity of the ſame Tithes amounts to u Fourth 

Part of the Gobas of the Church, "The King's Prohibition will Lie 
to the Spititnal Court, and the Rig ht muſt be tried at . Lato. 
[See Indicnoit in the Catalogue of Mut, Book 4. chu 7770 

77 the 27 H. 8. chap. 20. If a 7 i A an et ft efraſtical court 

maker 


71 Complaint to ten Juſtices of the Peace (Ons Quorum) of any 
Cortumacy or Miſdemeanor committed by a Defendam in any Suit 


depending for Tithes,' Offerings, and other Duties of the Church; 
\.. - » the ſaid Jaſtices ſhall commit 75775 97 to #74 u, there to re- 
| main evit hon wil till He finds ſuffi ie bound by Re- 
.  copmmeance, or otherei iſe, to give 1 ripe 4 vie TTY 70 | 

. Cres and Sentences of the ſaid Eccleſs aftical Court. - 


Y 1 


14 ST 


b 4 Inſt. 662. This Act extends to h Predi al, Perſonal, and Mix'd Tnbes, but 
to Eccleſiaſtical Perſons, and their Farmers only, and out of the Ci- 
ty of London. It does not extend to give Remedy to Lay Impro- 
i” loft, 648. yp ors. Therefore for the Relief of i Impropriators and Laymen 
t had Right to Tithes afterwards upon the Diſſolution of an 

pr . ' ſtories, OG ie is enacted, | | 


; the 32 H8. cha Nr aud Offerings a ore: 2 ſet 
1 pad, the Se e aftical or Lay, and For 
. *40 ar- 


Laws of England, 173 


Farmers; may convent er that Derai rs them before the Eccleſta- 
ical Fudge; & c. 
But al/ Perſons that. are - difſei 2 or kept from their Inwful Ii. 

Herit auck, Frec hold, Term, Right or Intereſt in any Parſonage, Vi- 

_ carage, Penſion; Tithes, { OMtions, or other E ccleſiaſtical or Spiri- 
tual Profit, which are made Temparal, and abide in Temporal Hands 

to Lay Uſes by Law, may have 0 il Remedy in the Ti emporal Courts, 

as for other Lands and\Tenements.  - 

4 his gc does not extend to the can of London, oy Suburbs thereof: 


More; That che ame part of this Act does only extend to Tithet 
| and: Offerings, hot to: other Church-Duties. But this Statute gives 
Remedy in the Temporal Courts to Lay- men, not only for Tithes 
and Offe rige but rank Eccleſiaſtical or Spiritual-Profit; where the 


Owner is k Diſſeiſed, or otherwiſe put from the ſame: Yet the“ i Tf 1594. 


Owner may file for the Sabſtraftion of the ſame in the Eccleſiaſti- 341 -ve" = mh 
cal Coutts, of at the Common Law, at his Election. For the Suit: Rep 44,40 
here is commenced againſt them that ought to pay the Tithes, and 
not againſt Thoſe that were wrongful Lakers of them. 2 
WMoate vifo, That by this Statute the Party cannot be compell'd in 

the Eccletiaſtical Court; to give Security for his Obedience, but on- 
ly to the DefiniticeSentence, and that the Security muſt be by 
Tb Sureties. Wherens by the 27 H S. chap. 20, beforementioned, 
Surety may See fo by fy Pare of th Proceed and: their Te: 
nauts, upon IRC in b art of the Proegedin df and one 
pech ſuffceth | 7 


4 | f 1 1890. 

SY G5 al 1 11:19 ad 18 ai | 
y the 1K 3 Ed 6. 0 Heß r 13. i; [Remedy is gien both to Lay and ': 100 64h 
Ecclefaaſticil Perſons fo Predial; Perſonal, and Miæ d Tithes: For ** 

it i Enafted; to fupply formet Deli, That every Snbjett ſhall 

without Fraud yield and: pay all Predial Tithe in Kind, As hiath 

of Right been Vielded Paid evithin Fort 2 War before the ma- 

king of this Act, or Of Right and Cuſtom vught to have been paid. 

py if any carries away ſuch Tithes, before He hath juſtly Divided 

and ſet forih the fame; or othereiſe agreed fur them with the Par- 


ſon, 7 or Farmer there, He al fare Treble V une of ay Tj thes 
ſo tale 2 N | 


m The Senſe of thef: Works + bith of Right 8 „elle, re- * fl. 656, 
lates to Tithes in Kind yielded within Forty Tears. And the Words 
Of Rigbi aud Cuſtom ought, &c. relate to a Rightful Cuſtom, De 
modo Decimandi; which ought to be paid. 

If the Tithes are ſet out and ſevered-from tho Nine Parts by the 
Owner, they are become Lay Chattels; inſomuch, That if after the 
Severance they are carried away by an Stranger, tho Remedy againſt * t Cro. 607. 
the Stranger is in the Tempora] Courts for Treble the Value. If the 
Owner ? of the Land carries them away after Soveranieey this 6 is no 55 Inſt, 613, 
ſetting forth. NOTE 971 005 5 TORTS 649. 


Obſerye, that the Treble Damages ure 46! be Lecovered- in the 


"Temporal Courts by Action of 4 — for the Treble Damd 


zes are 
iven Generally, not limiting where to be recovered; and t Ki the 
orfeitute is to be given to * Grebe, Hot to the 1 l. 139.3. 
2 in is not given to any Perſon in by the Statute, © ice 5 
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An Iuſtitute of the Book II. 


4 2 Danv. &c. 


395. 
4 Vent. 48. 


r 13 Rep. 24. 
2 Inft. 3 * a. 
1 Inſt. 612, 
651. 

C 2 Inſt. 651. 


Forfeiture cannot be claimed of Executor becauſe the Wron g was 


- * * 


Perſonal, and it was a Perſonal Contempt of the Statute. 


It is enacted alſo by the ſaid Statute of the 2 & 3 Ed. 6. That m 
all Times, and as often as the Predial Tithes ſbali be due at the Ti- 
thing Time of the ſame, it ſhall. be 3 the Parſon, &c. or his 
Deputy or Servant to View and ſee the Tithe juftly fet forth, and 
the ſame quietly to take and carry away. And if any Perſon carry 
away his San, Hay, Oc. before the Tithe is ſet forth, or 'willi ugly 
eithdraw his Tithes of the ſame, or do flop or let the Ownier theredf, 
or His Deputy or Servant, to'view and carry away the Tithes, to the 
Loſs or Hurt of the fame; then upon due Proof before a Spiritual 
Fudge, the Party ſhall pay Double the Value f the Tithes, beſides 
Cofts of Suit, and may be Excommumnicated,' &ce. 
Wh,» «i C6 „ | 5 


Note, Theſe two Clauſes of the Statute extend to Prexial Tithe 
only, and give Remedy as well to 1 Mixt and Per- 
ſoual Tithes are provided for in a Clauſe afterwardſs. 

The Laws of the 9 Church oblige the Owner of the Corn, Hay; 
&c. to give Notice to the Parſon, c. But by Common Lato ſuch No- 
tice is not neceſſary; and the Statute gives the Parſon; Gc. only a 
Right of ſeeing the Tithes ſet out; but does not oblige to Notice. 
The Double Value to be recovered in the Eccleſiaſtical Court, is 
r equivaſent to the Treble Forfeiture to be recovered in the Tempo- 
ral Courts; becauſe one may ſue in the Eccleſiaſtical Court for the 
Tithes themſelves; i. e. a Recompence for them, and have moreovet 
the Double Value. * So that the Suit in the Eccleſiaſtical Court is 
more advantagious than the Suit for the Freble Forfeiture in the 


© Temporal Courts; becauſe in the Temporal Couts He ſhall: recover 


no Coſts, as He may in the Eccleſiaſtical Court with the Tithes them- 
ſelves, and a Double Value. But then it is to be conſidered, That tho 
the Plaintiff. is caſt in the Temporal Courts, He ſhall pay no Coſts 
to the Defendant; as He may in the Eccleſiaſtical Court. But now 
ACETATE BEA | I Q 45 15 "A 1 Fror nan v. 
Zy the 8 & S W. 3. chap. 11. Cofts are given with the Treble Va- 
ue in the Temporal Courts, e Value or Damage found 
by the Fury ſhall not exceed twenty Nobles. And by this Statute the 


' Defendant ſhall recover his Cofts. [See the 76 8 V. 3. chap. 34- 


pot. f * FX n . 5 | | | Y a8) bs ' 

| 3 Ey the 2 & 3 Ed. 6. chap. 13. Small Tithes, Offerines, 
Mortuaries,, Penſions, Synodals, Proxies, &c. and Perſonal Tithes 
may be ſued for in the Ecclefiaftical Courts. But for Perſonal Tithes, 


&C. the Ordinary cannot Examine the Party upon Oath. Offerings 


are to he youry paid to the Parſon of the Pariſh where One does 


ok Deell or Abi 


> flat « . Note; That the taking away of the Oath to Prove that Perſonal 
Tiithes are due, has render'd the Recovery of Perfonal 'Tithes almoſt 


eg Inſt, 662. 


> SSA 
2 1 F * 
4 « * - 


1 7 # + * 
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impraQicable. And this ſeems to be the Reaſon why They are not 
now. Demanded or Paid, as formerx. 
This Ast ſeems to extend to Predial and Perſonal Tithes only; 

but gs It rehearſeth the 27 H.. chap. 20. and the 32 H. 8. chap. 7. 


which extends to All Kinds of Tithés, it includes mixt Tithes us 


Pee FT) te tee „ _ 


Ch. 2. Laws of England. 


= 


[See in the ſaid Act of Ed. 6. concerning a Suggeſtion for a Prohi- 

| bition, and Coſts for Want of Proof of the Suggeſtion within Six 
Months, c. Alſo the 2 Iaff. 611, 662. And ſee the Expoſition of 
this Statute, 2 In/?. 648, Gc. and ſee concerning Mortuaries and Pen- 
ſiont, infra.) eee 36 IT FE 3X 


Ay the 7 & 8 W. z. 8 Small Tirhes of or under the Nearly 
Value of Forty Shillings from any one Perſon, may be recovered 
within Twenty Days after Demand, and within Two Nears after 
Due, before Two Fuſtices of the Peace not intereſted in the Tithes ; 
who may Summon the Party in Writing, and after Appearance, 
or in Default thereef, Determine the Caſe in Writing, with Coſts 
not exceeding Ten Shillings againſt the Plaintiff or Defendant ; © 
with Liberty of Appeal to. the Quarter. Se ions, whoſe Judgment 
ſhall be Final, unleſs the Title of ſuch Tithes be in Opeſtion. The 
Juſtice in this Caſe have Power to Adminiſter an Oath to Wit- 
neſſes; and to Levy the Money = 67 4 by Diſtreſs, upon Refuſal 
Ten Days after Notice, &c. And this Judgment ſhall be 'enirolled 
by the Complainant, &c. not to be Removed by Certiorari, &c. Buf 
if the Defendant infifts upon a Modus, and gives Security to pay 
Cofts m Damages in the Courts above, the Fuſtices fhall not 
proceed. 


This Act is intituled, An Act for the more eaſy Recovery of ſmall 
Tithes. But in the Body of the Ad, Oblations, Offerings, Obver- 
tions, and Compoſitions too are included. [See where a Modus may 
be Recovered in Court Chriſtian, infra, Of Preſcription In modo 
Decimandi.] 91% 


But this Statute does not Extend to the City London, or to any 
other Corporation, where the Tit het are ſettled by Act of Parliament, 
By the 7 & & W. 3. chap. 34. Quakers refafing to pay Great or 
Small Tither, or to pay Church-Rates, may upon Complaint to the 
To next Fuſtices of the Peace (not intereſted in the Tithes) be 
conven d by Warrant under their Hands and Seals; who ſhall Ex- 
amine Mitneſſes upon Oath, and by Order under their Hands and 
Seals Dirett Payment, and Determine in all Caſes of or under 
Ten Pounds. And any one of the ſaid Fuſtices may levy the Mo- 
ney ſo ordered By Diſtreſs and Sale of the Offender's Goods, But 
any Perſon finding Himſelf aggrieved may Appeal to the next Quar- 
ter- Seſſions, and the Fuſtices then preſent may finally Determine 
the Matter with Cofts againſt the Appellant, to be levied by Diſtreſs 
and Sale of his Goods. And the Cauſe cannot be removed by Cer- 
tiorari, unleſs the Title of the Tithes comes in Oueſtion. Provided, 
1f Appeal be made, no Warrant of Diſtreſs ſhall be Granted, till the 
Appeal is Determin'd. FIT n e 

By the 1 Georg. 1. chap. 6. The Att of the 7 & 8 W. 3. chap. 34. 
is made Perpetual, and that Ad is extended to the Recovery of 
any Right or Stipend belonging to the Church, &c. or to any Ghurch- 
Rates, with Coſt not exceeding Ten Shillings. „Fein brite.) 


Concerning Mortuaries and Penſions. See Mortuaries in the Ti- 


By 


thing Table, ante, and of Penſions, Poſt, 
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12 Rep. 4. By the 34 & 35 H. 8. chap. 19. * Penſions, Portions. Corrodies, 


ther with.Coſts of Fuit. . The like He Jhall Recover at Common Lato, 


52. 
1 Cro. 675. 


1 Ventr. 3, 
120. 
Contra. 
2 Inſt. 491, 


495. 


Value. 


Vythe 37 H. 8. chap. 12. Tithes in London are to be recovered be- 
fore the Lord Mayor. [See the 22 & 23 Car. 2. chap. 15. An Act for 
the better Settlement of the Maintenance of Parſons in London.] 


But if Tithe in Londos is due by Cuſtom; they may be ſued for 
A Hardr, 116. in the * Exchequer, notwithſtanding the Statute ; becauſe there are 
no Negative Words in the Statute, to Reſtrain that Court. 

4. To what Publick Payments are Tithes ſubject? 

Tithes are at this Day chargeable with all Payments impoſed by 
Act of Parliament, if they are not excepted. They are ſubject by 
Statntes to contribute to the Poor, maimed: Soldiers, King's Bench 
and Marſhalſea Priſons, the Militia; Highways and Bridges, Watch 
and Ward, Conſtables Rates, Robberies committed in the Hundred, 
and are liable to be taxed by Commiſſioners of Sewers, Gc. though 
they were not Subject to any Temporal Charges at Common Law, 
See Book 1. chap. 3. Of the Clerg y in Princip.) They are likewiſe 
Subject to the Payment of Firſt- Fruits and Tenths.: [ See Book 1. 
chap. 3. Now one may be made a Parſon'of a Church. } 1 
1 5 27 10 may be Exempted or Diſcharged from the Payment of 
21.4thes.* Fan 3 46 * | TA | 15 

Lands may be Exempted or Diſcharged from the Payment of 
Tithes. 1. By Real Compoſition. 2. By Cuſtom or Preſcription. 
3. By Act of Parliament. 5 e gen 2 


4 — 1. By 


” 
+ n * 
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ial. 2. 


Parſon or Vicar with the Conſent of the Patron and Ordinary, That chap. 53. 
ſuch Lends for the Future ſhall be Diſcharged from the Payment of F. N. B. 44 
Tithes in Specie, by Reaſon of a Recompence made to the Parſon +5 ui Wy 
or Vicar for Them out of other Lands. ' 2Rep. 43,44» 
But ſince the (1 Elis. in the Caſe of Archbiſhops'and Biſhops) 45: 
and the 13 Fliz. ch. 10. in the Caſe of other Eccleſiaſtical Corpora- 
tions, ſole or aggregate, no Alienations can be made, other than for 
Twenty One Years, or Three Lives, &c. ['Sce of Leaſes, chap. 3] 
So that a Real Compoſition, tho made by Conſent of Parfon, 
Patron and Ordinary, ſhall not now bind the Succeſſor beyond that 
Term. 
© Real Compoſitions cannot be Tried in Cbürt Chriſtiän; but * 2 Inft. 490, 
muſt be Tried at Common Law, if there is 4 Suit in the Court * 29. 
Chriſtian for Tithes in Kind. But one may ſue in the Eccleſiaſtical 
Court for a Compoſition, as well as for a. Modus Decimandi. 
2. By: Cuſtom or Preſcription, either 1. De modo Decimanti 
or 2. De aon Decimando. | For the, Difference betwixt Cuftor:t ind 
Preſcription, See chap! 3. Infra. ]. 10 2016 bn 
t. A 4. Modus Decimandi is when Lands, or {ine Annual pro- n 
ft, Penſion, or Rate-Tithe hath beer” given Time out of Mind to- * —_ 
a Parſon and his Succeſſors; in full Satisfaction and Diſcharge of Caſes, 40. 
al the Tithes in Kind in fach a place. d „ d ÞL | 280 2 499, 
This Preſcription aroſe at firſt fibti'a Real Camiþeli tion; dieb 7 
was made beyond the Memory of Man, and now. loſt, ſo chat the | 
Pariſhioner i is forced to claim by Prefeiption for Want of it. SO 
Fhis Modus is ſuppoſed'to be 2 e full Valus of the Tithe at the wii 
Time of the Original Compoſition. And if it does not now come . 4% 4. 
up to the Value, it is to he intended, That the Tithes are either 
improved; or elſe, That Mon ney” 1s become of foſs' Value than it 
was at the Time of the Modus Aa greed'on ; whit Occaſions the pre- 
ſent Inequality 16619 8 O M1140, 5 gi 112 e C i D694 Inas 
Af Him, Lord 2 may preſeribe De modo Deci. » + Rep. 47- 
mandi for Himſelf and Copyhol ders; 27 U holder may pte ſeribe * 
in the Nume of his ery yet or a e let for this or that 5 1 Cro. 38. 
Sort of” Vithe, as to beide we dd or Hay, b, or iv Per- 
ſon for his' own' N part thetdofs! paying a Penſioh er Rute: 
Tithe in Money, or ſo muell Yearly th! the Parſon in lien of 'the .- > .. et 
Tithos. But tô Make 4 Sed Picker enz ehe Modus muſt be, 1. Por - | 
the h Benbfit and Advantage of the Arlon not for he Benefit of an! * mY 


1, By Real Þ 8 tion, as when an Aer is made with a; Pr. & stud. 


9992 
» 4 F 


ether only: * 2. One Tithe muſt not be in Conſideration of 1 Another; | 649, LP 


as Tithe" 61 Gee for the Tithe of Oxeti/ c. 3. | 
3 different from the Thing that 18 Dye: „ ierefere it -is'avoid a 4 
Preſcription to pa Wa Load of kay yearly in Diſehatge of 'alÞ'Pithe , 475 . 
Hays, for that he 16:4 pana fer cee och Whole. But his 
ka only wherel 20 Arb pa Common Right, not (by ++ 4-1 - 
Cuſtom ' only. Fer Tefsithar a Tentty Park of k Fiſh taken in the * x Lev. 179. 
Soa, dnd/duc/by: Cuſtem anly; Say be ago Rbeompende. 4 f 
25 be ſomothing as en Gd Durable das tho'Tithe; tho"it ! Hob. 40. 
may not be ſo valuable: I! „ bag „ite 0 (192107! 1 Cxo. 139. 
But a Modus tho founded u pon a· Good Conſiderationg may bo fe- e 
veral Ways Diſcharged and Ties may then become Due nba 4 It, 
1110 11 a 
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An Inftitute of che Book II. 


u 2 Inſt. 490. 


1 1 Roll. 932. 
Hob. 43. a 


ge But a ſhort Interruption ſhall. not deſtroy. it. A Payment 
-06 15.4* 2:0 di [ere 
* 2 Toft, 657 There may! 


q 2 Rep. 45. 
11 Rep. 16. 
2 Inſt 490, 
610, '611. © 
2 Roll, Abr. 
283. 


. 


| | , : : : 1 | } i 1 1 \ , * 
. . * 
dg is to be Diſ- 


itual Corporations, as Biſſiqp, Dean and Chapter, may 
the! Common Law Ye van Nee are 
653, 53G. |, the Tithes are nat taken from the Church. 
15 „ Their Jenants may have the like Privilege. But it isa General Rule, 
0 hat a Layman cannot preſr ihe by the Common Law De non De- 
Fand to his Lands mah be difebarged.by Way of Retainer. The 
King is Perſaun Allis n, and not faid: to be g Layman in Law, But a 

* 2 Rep. 44. I4yman is capable of a Diſcharge, of Tithes for Lands in his on 
Hand by Grant from Panſom, Nutrom and Ordinary; tho not by 
Preſeription. A Church - warden (admitting that he may have Lands 
by Preſcription); may not preſeribe Ile u Decimando for Lands 
buolden by Preſcription, and given for the Repaxation of the Church. 
5 Noll. Abr. For Hei is not a Spiritual Narſon. A Nariſb or a particular Hauler 
La cannot, preſeribe De aon Deeimondoytor particular Fithes, much leſs 


4+ 1 from 
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from the Payment of all Tithes, tho' it may preſcribe De modo De- 
cimandi. But Inhabitants of a * County, Wild, or Hundred, or any * Dr. & Stud, 
Part of it, may preſcribe to be free from the Payment of "Tithe Dis! 2- 
Wood, Milk of Ewes, or any other particular Thing due by Cuſtom +a 14. 
only, as Mood, Milk of Eres, &c. ſo that there be a Competent Live- 2 Inſt. 645. 
lihood for the Parſon beſides. For as ſuch Tithes are due by Cu- 3-499" ag 
ſtom only, they are not within the Rule againſt Preſcription 172 New © 
Decimando by Laymen; and by the like Cuſtom within a Coumt)/ or 
Hundred, the Inhabitants may be Diſcharged from the Payment of 
ſuch Tithes. But it is ſaid alſo poſitively, That a County may pre- 
ſcribe to be quit of any Y other Tithe. Cre The Reaſon of the » = Inſt. 645, 
Difference betwixt the County and Pariſh in this Caſe. 610, C11, 

All Preſcriptions in Theſe Caſes are Triable at Common Law. 

Thus of Real Compoſitions and Preſcriptions, which are continued 
by the 2 & 3 Ed. 6. chap. 13. Therefore, 

3. By Act of Parliament Lands may be Diſcharged from Payment 

of Tithes. 

2 Abbeys, &c. before their Diſſolution held their Lands diſcharged * 2 Rep. 44, 
by Bulls of Popes, by Real Compoſition with the Parſon, Patron and 2 Ind. 652 
Ordinary, by Preſcription, by Order, (as of the Ciftertians, Hoſpi- 653, 661. 
zallers of St. John of Jeruſalem, Templers, [ Sce 17 Ed. 2. ] ſo long 2 Cro. 58, 
as their Lands remained in their own Hands, and were manured by 7,4. 4-4 
Them; See 2 H. 4. chap. 4.) But Monaſteries, Abbeys, &c. being 297. 
Diſſolved, this Privilege of Exemption, and all Appropriations had 
fallen with them, if They had not been upheld and continued by n 


Ad of Parliament that did Diſſolve Them. For * 


By the 31 H. 8. chap. 13. The Lands, Parſonages 2 
&c. of Abbeys, &c. which were of Two Hundred Pounds and up- 
wards (called the Greater Abbeys) are Diſſolved and Given to the 
Crown, with a Proviſo in the Ad, That the King and his Patentees, 
or all and every other Perſons, their Heirs and Aſſigns, which have, 
or ſhall have hereafter any Lands, &c. belonging to the ſaid Mona- 
ſteries, and other Religious and Eccleſiaſtical Houſes and Places, 
ſhall keep and enjoy them Diſcharged of the Payment of Tithes, in 
as large a Manner as the ſaid Abbots, &c. enjoyed the ſame at the 
Day of their Diſſolution. 


So that Purchaſors now ſhall hold the Lands Diſcharged, in the 
ſame Manner as They were in the Hands of the Abbots, G. ORE 
By this Act b perpetual Unity of the Poſſeſſion of the Lands, and * Rep. 21, 


the Rectory in the ſame Hands, is made an Exemption ; which was ES * 


not ſo before at Common Law. For if the Monaſtery, Gc. was 14. 


ſeiſed of the Lands and Rectory, and paid no Tithes within the Me- 2 655. 
ob. 298, 


mory of Man for the Lands; thoſe Lands ſhall now be Excmpted 306, zo), &c. 


from Payment of Tithe by a ſuppoſed Perpetual Unity of Poſſeſ- 1 — 


ſion, & C. a 3 Cro. 424. 
© Religions and Fcclefiaſtical Corporations are only within this? 2 Rep. 48, 
Act. Therefore Biſhops, Deans, Dean and Chapter, Archdeacons, a. 
Colleges, Hoſpitals, &c. that were not Religious, or which were not 4“ 
Regular but Secular, are not to be underſtood here, If it be Eccle- 


ſiaſtical only, it is out of the Act. > 
A a 2 5 Note 


— 
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4 Hardr. 174 Note alſo, That the 4 King, and his Patentees for Life or Years, 


e 2 Rep. 47. 
11 Rep. 10, 
I4- 


ſhall enjoy the Lands Diſcharged, becauſe the King cannot manure 
Them; but the King's Patentees in Fee, and others, ſhall enjoy the 
Lands only in the fame Manner as the Abbots, c. or the above- 
mentioned three Orders held them, i. e. whilſt in their own Hands 
or not let out or manur'd by another. 

The Act ſays, Diſcharged from Payment of Tithes, not Diſchar- 
ged of © Tithes; becauſe fuch Diſcharges of the Monafteries, &c. 
cannot be found, 

A Catalogue of the ſeveral Monaſteries within Exgland and Males, 
which were return d to be of TWO Hundred Pounds per funum and 
upwards, diſcharg'd of Tithes, and diffolv'd by the 31 H. 8. ch. 13. 
may be ſeen in the Exchequer; and in many Modern Books that 
have treated of the Law concerning Tithes. [See Degge's Parſor!s 
Counſelor, Godolphin's Repertorium Canonicum, Wa fon, Clergy- 
man's Law, Biſhop Gibſon s Codex, &c.] 

Other Lands belonging to the Greater Monaſteries, &c. which 
were not diſcharged before the Diſſolution of them, are ſtil} Sub- 
je& to the Payment of Tithes. No other Lands that came to the 
Crown are Diſcharged, but by the Statute above-mentioned. For 
it is to be obſerved, That tho' by the 27 H. 8. chap. 28. the Lands, 
cc. of Religious Houſes, which were not above the clear yearly 
Value of Two Hundred Pounds (commonly called, The Smaller 
Abbeys) were given to the Crown, yet they were not Diſcharged of 
the Payment of 'Tithes. 

For there are no Special Words in this Statute, 'That the Lands, 
Oc. given thereby ſhall be Diſcharged, as the Abbots, Priors, Gc. 
held them Diſcharged before the Statute, So that if there had been 
any Diſcharge before, the Privilege now as to Lands, c. under, or 
of the Value of Two Hundred Pounds per Annum, is determin'd ; 
and the Preſcription as well as the Privilege Ia non Decimando. 
But if the Leſſer Abbeys, Oc. had Right to a Modus Decimandi, 
Real Compoſition or Preſcription may be pleaded. 

But again obſerve, That not all the Religious Houſes of or under 
Two Hundred Pounds per Aunum were Diſſolved by the 27 H. 8. 
chap. 28. for ſome of them were Diſſolved by the 31 H. 8. chap. 13. 
by Virtue of a Proviſo in the 27 H. 8. (left out of the Statute in the 
Book of the Statutes at large) That, notwithſtanding that Act, the 
King might Continuè any of the ſaid Monaſteries, Oc. which He did; 
and ſo were not Diffolved till the 31 H. S. and therefore are within 
the Branch of the ſaid A& concerning the Diſcharge of Tithe. 

And now tho' Titles of Diſcharge under the 31 H. 8. are loſt, and 
the Manner of Diſcharge cannot bo made out at this Day; yet if the 
Lands of a Religious Houſe have been held ſince the Diſſolution 
freed from the Payment of 'Tithes, it ſhall be intended that they 
were Held fo before; and Preſcription ſhall be allowed for a Dif- 
charge of Tithes under that Statute, either abſolutely De aon De- 


cimando for all Tithes, or for this or that Sort, &c. 


All theſe Titles may be ſupported by f Preſcription ; and from 
hence all other Preſcriptions De non Decimando arc ſuppoſed to 
have their Beginning. 

So that by Virtue of the 31 H. 8. a Layman Patentce of the King 
may preſcribe (generally without ſhewing How) I nom Decimando 

* | | * for 
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for Abbey Lands, as under an Abbot's Title; which He could not do 
for any Lands by the Common Law upon any Account. 


By the 3 2 Hl. 8. chap. 24. The King ſhall enjoy the Manors, Par- 
ſenages, Tithes, &c. Privileges, &c. of the Hoſpital of St. John of 
Jeruſalem. 


But Qære, Whether theſe Lands are freed from the Payment of 4 225. 
Tithese.... -_. ns OE ag, 
See the 2 H. 4. chap. 4. 7 H. 4. chap. 6. And ſee the Notes on the * 
27 H. 8. chap. 28. and 31 H. S. chap. 13, Gc. in Dancers Abr. 
Tit. D:ſmes, 618, 619, 620. See alſo the 1 Ed. 6. chap. 14. The 
Act for Chantries Collegiate, and the 2 Rep. 46, 47, 48, 49. 


By the 2 & 3 Ed. 6. chap. 13. None ſhall pay Tithes for Lands 
otherwiſe than they were paid Forty Tears rd. A nor where by the 
Laws and Statutes of this Realm, or by any Privilege or Preſcrip- 
tion, they are not chargeable, or that are Diſcharged by any Com- 
poſition Real. | See 2 Inft. 649, 650.] 


Since the Diſſolution of Monaſteries, Gc. the Learning of Pro- 
feſon, Deraignment, &c. is out of Uſe. 


IV. A Tenure is the 8 Manner whereby Tenements are Holden of Of Tepurcs 

a Lord; or the Service that the Tenant oweth to the Lord. There 21g. 1. , 
can be no Tenure without ſome Service; becauſe the Service makes 93. 4. 

the Tenure. [See Lord and Tenant, Book 1. chap, 6. and Of an 

Eſtate by Copy of Court-Roll, Book 2. chap. 1.] Theſe Tenures and 

Services were Divided into Twelve Parts, (vig.) Homage, Eſcuage, 
Knight-Serovice, Homage Auceſtrel, Burgage, Villenage, Grand Ser- 

{4 nty, Petit Serjeanty, Fraukalmoign, Ralty, Socage and Rents. 

ut | 
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By the 12 Car, 2. ch * 24. All Tenures are turn'd into Free and 
Common Socage ; and all Tenures by Knight-Seroice in Capite and 
Socage in Capite, and the Fruits and Beere there are takers 
away. And all Tenures to be created by the King ſhall be in Free So. 
cage only, and not in Capite; ſaving Rents, Heriots and Suits 0 
Court, and Services tncident to Common Socage, &c. and ſaving Te- 
nures in Frankalmoign, by Copy, and Grand Ser jeanty; other than 
Charges incident to Knight-Service, 


— 


— Td Fa 


- rere 
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* 

h A Tenure i Capite, in Common Underſtanding, was only“ F. N. B 5. 
applied to the King as of His Perſon and Crown, that is, as He is 3. Avi * 
King, (for the Defence of Him and His Crown) and not when the 3 loft. 64 63. 
Land is holden of the King, as of any Honour, Manor, Gc. The Dav. 66, 6. 
Original Tenure muſt be created by the King. It was not ſufficient, 
that it was Held only of the Perſon of the King; for the Land might 
come to Him by Eſcheat. Tenure in Capite ce taken, was 
ſometimes applied to a Subject, when One held of a rs £9 Per- 
ſon, as of His Perſon. 


It remaineth therefore that I ſpeak only of Grand Serjeanty, Pe- 
tit Serjeamty, Frankalmoign, Fealty, Socage and Remts, RE 
| ; | Ts 7 rand 
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Book II. 


i Lit. 153. 
1 Inſt. 105. b. 


k Lit. 159. 
1 Inſt, 108. a. 


| Lit. 133. 
1 Inſt. 94. a. 
b. 


Lit. 141. 
1 Inſt. 99. 
a. & b. 


3 1 Inſt. 223. a. 


r Lit. 540. 
1 Inſt. 99. a. 
306. b. 


Lit. 135. 
1 Inſt. 95. b. 


r. rand Serjeanty (from Serjeant, a Waiter) is a Tenure, 
whereby one holds his Lands of the King by ſuch Services, as He 
oyght to do in His proper Perſon to the King at His Coronation, It 
may concern Matters Military, or Services of Honour in Peace; as 
to be the King's Carver, Butler, Sc. at His Coronation. Tenant by 
Grand Serjeanty was ſaid to hold by Knights-Service, becauſe the 
King had Ward and Marriage of ſuch Tenant ; and tho' theſe are 
taken away by the 12 Car. 2. chap. 24. yet the Honorary Services of 
Grand Serjeanty ſtill Remain. [See 1 Ed. 3. Stat. 2. chap. 12.] 
2. k Petit Serjeanty is, where a Man holds the Lands of the King, 
to yield to Him yearly a Bow, a Sword, &c. in Effect payable 
yearly, as one wk His Rent. | | 
3. | Frankalmoign (Libera Eleemoſina, Free Alms) is the only 
Spiritual Service; and is where an Eccleſiaſtical Corporation, Sole or 
Aggregate, holdeth to Them and Their Succeſſors, of ſome Lord 
and His Heirs in Pure and Perpetual Alms. Perpetual ſuppoſes it to 
be a Fee-ſimple, tho? it may paſs without the Word Succeſſors. The 
Word Frank or Free diſtinguiſhes it from a Tenure by Divine Ser- 


vice; for ® that is certain, and Fantalmoigu is uncertain; tho' Both 


now are reduced to a Certainty, according to the Form of our Li- 
turgy. A Lay Perſon cannot hold in Free Alms. And when a Grant 


is in Free Alms, n no Mention is to be made of any Manner of Ser- 
vice, for it is free from any 'Temporal Service, and is of the High- 


eſt Nature, becauſe it is a Tenure by Spiritual Service. o None can 


hold in Frankalmoign, but only by Preſcription, or by Force of ſome 
o Grant made before the Statutes of Morgmain, 7 Ed. 1. chap. 36. 


and Opia Emptores Terrarum, or 18 Ed. 1. chap. 1. So that the 
Tenure cannot be created at this Day, to Hold of a Founder and 
His Heirs in PFrankalmoign or Free Alms. But the King is not re- 
ſtrained by the Statutes, nor a Subject, that is Licenſed or Diſpenſed 


with by the King, to make ſuch a Grant. [See 7&8 JF. z. chap. 37. 


by which the King himſelf may Diſpenſe with the Statutes of Mort- 
main, and See of Mortmain, chap. 4. poſt.] For tho' the Alienation 


is * prohibited, yet if all Parties conſent in whoſe Favour the Pro- 
hibition is made, the Grant is Good. And the ? Reaſon, why a 


Grant in Frankalmoign ſincethe Statute of Ouia EmproresTerrarum 


is void, except in Caſe of the King, is becauſe none can Hold in 


Frankalmoign but of the Donor; whereas, That Statute obliges to 
Hold of the Chief Lord, by the ſame Service by which the Feoffor 
himſelf held. But the King 4 may Grant away any Eſtate, and re- 
ſerve the Tenure to Himſelf, 

If an Eccleſiaſtical Perſon holds by Fealty and certain Rent, the 
Lord at this Day may * confirm His Eſtate to Hold to Him and his 
Succeſlors in Frankalmoign. For the former Services are Extinct, 
and nothing is Reſerved but that He ſhould Hold of him, which He 
did before. So that this Change is not within the Statute of Qia 
Emptores Terrarum. | 

A Tenure in Frankalmoign is incident to the f Inheritable Blood 
of the Donor or Founder; except in Caſe of the King, who may 
"IN er Grant 


— — 
* 


N — 


* Alienatio licet prohibeatur, onen tamen omnium, in quorum favorem pro- 
- . . K , 

hibita eft, poreſt fieri. 1 Inſt. 98. b. 99. a. | | 
Quililet poteſt renunciare juri pro ſe introducto. 1 Inſt. 99. a. 223. b. 
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Grant in Frankalmoign to Hold of Him and his Succeſſors. And if 
thoſe, that Hold their Tenements in Frankalmoign, t fail to do ſuch * Lit. 136. 
Divine Service as they ought, the Lord may Complain of it, accord- * Inſt. 96. a 
ing to the Courſe of the Eccleſiaſtical Law, to their Ordinary or 
Viſitor, which is the King, if He is Founder, or a Subject, if He was 
appointed Viſitor upon the Foundation. And the Ordinary or Vilitor 
ought to puniſh the Neglect according to the Eccleſiaſtical Laws. 
But for u Dione Service in certain (as to read Prayers every Friday, * Lit. 137. 
or to Diſtribute Alms to Poor Men, &c.) the Lord may Diſtrain for r e 
it, becauſe Fralty is incident to it. 

This Tenure in Frankalmoign is an Antient Grant; and there- 
fore ſhall be allowed as the Law was then taken. It is chiefly to 
be met with in Grants to Religious Houſes, Biſhops, Deans, Deans 
| | * 
and Chapters, Colleges, Hoſpitals, &c. But tho it may poſſibly be 
made at this Day, it is out of Uſe, | 

4. * Fealty, (Fides, Fidelitas) ſignifieth an Oath taken at the Ad- . Fit or. | 
mittance of every Tenant to be True to the Lord, of whom He 68. 4. vlog 
holdeth His Land. And He that holdeth Land by this Oath only, 
holdeth in the freeſt Manner, that any Subject can do. But bare 
Tenant at Y Will at the Common Law ſhall not do Fealty, for He“ Lit. 132. 
hath no certain Eſtate; and beeauſe the Matter of an Oath ought © . 93-Þ- 
to be certain. Leflce for Life or Years ought to do Fealty to the 
Leſſor; for They hold of Him, and there can be no Tenure with- 
out ſome Service. The Service makes the Tenure, * Fealty is in- Lic. 131. 
cident to all Manner of Tenures, except Frankalmoign.” 2190 

This Oath of Fealty is not Aboliſhed, but it is? Neglectet. Inſt. 68. a, 

5. » Socage (d Socd, a Plough) is when the Tenant holdeth of the > Lit. 117, 
Lord by certain Service for all Manner of Service, fo that the Te- 24 =. 
nure is not Knight-Service. 'Since'the Statute of the 12 Car. 2. 
chap: 24. abovemention' d, every Temporal Tenure of a Subject is 
in Sooage. But Grand 4 ee holden of the King, and Frank- 
almoian (being a Spiritual Service) is not in Socage. K a Man holds 
by Fbalty only, %: ſuch Service is Tenure in Socage. d In antient , Lit. 118. 
Time Tenants in Sacage at certain Days in the Year Pploughd and 6 £19 
Sow'd-the Lord's Demeſnes. Under the Service of the Plougb all 1 Inſt. 86. a. 
Services of Husbandry were included. But aſterwards ſuch Ser- & b. 108. b. 
vices were changed into Anuual Rent of Money, Gr yet the Name 
of .Sdoage remaineth. And ini divers Places Tenants do ſuch Ser- 
vices with their: Ploughs. Tenure by: Petit Serjeanty and in Bs 
gage ard, but Tenures by Socage in Effect. 
6A Rent (Redditud) is a um of Money or other Conſideration, 114. 141. 
iſluing-Yoarly out of Lands or Fenemeuts. It is reſervod out of the <<; oF 18. 
Profits of tlie Land, and is not dus till the Fonant takes the Profits. 
Vet A Rent may be teſerted evoty f TW] O; Three or more Vears; 1 Init. 4). a. 
but it muſt be reſerved to the Nr, Donor or Leſſor, & and not to 5 1 Inſt. 143. 
4 Stranger; 'dxgcptiin/the Caſe! of n may reſerve Rent 
to a Stranger. Regularly it muſt be roſoryediout of a h Cotpoteal Ine“ 1 ff. 47 a: 
heritance):whereunto/ che Grantot muy Rave Rerourſe 40 Diſtrain f. 4. K b. 
But as to Incorporeal Inheritantces the Reſervation may be good by 
Way of Chnt eat, to have an Action of Debt. A Rent may bo re- 
ford din of al Reyerſion or Remainder of Lands, for the apparent 
Poſſibility that They: may como ini poſſeſſion. Rent is not a Thing 


morelyoin Action, becauſe it may bet. granted! overs It muſt be! 1 Inſt. 292. b. 
18102 | ; ; hs | 
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: „ Certain, or that which may be reduced to a Certainty; and may 
un be ol Hens, Pepper, Attendance, &c. as well as Money. Mm 
Por a farther Enquiry into the Nature of Rerrs it may be necd- 

ful to conſider, 1. How Rents are Divided. 2. The Payment of 

Renti. 3. The Acceptance of a Rent. 4. Demand and Tender of 

it. 5. Diſtreſſes for Non- payment. 6. The Apportiomment and 

E xtingui ſbment of Remummmn. 1489055 

! Lit. 213, 1. How Rents are Divided. There are 1 Three Sorts of Rents. 
22 , Rent. Service, Rent- Charge, and Rent- Seck. Rent - Service (fo 
141. b. 142. a. called, becauſe it is ever accompani-d with ſome Corporeal Service, 
as Fealty at leaſt) is where one upon a Gift in Tail, or Leaſe for 

Life or Years, does reſerve to Himſelf a certain Rent, while the 
Reverfion of the Lands and Tenements continues in Him. There- 

fore if a Termor grants all his Term, rendring Rent, He cannot 

Diſtrain for it. [See Poſtea.] This is a moſt certain Mark to know 

it to be a Rent Service. But the Ren, tho it be Incident to the 

»11nft. 143. a, Reverſion, is not m inſeparably Incident; for one may Grant the 
Necerſiom and not the Rent. If Rent-Service is behind at the Day 

in which it ought to be paid, the Landlord may Diſtrain for it by 

n Lit, 213. then Common Law, without any particular Agreement or Provir 
7 4 ſion; thoꝰ a Clauſe of Diſtteſs is uſually added in a Leaſe in Wri- 
ting, Gc. It cannot be Reſerved. out of any Inheritance, but ſuch 

as is Manurable, whereunto the Landlord may Enter and take a 
Diſtteſs; as! out of Lands and Tenements, Reverſions, Remain- 
ders; but not out of Inheritances Incorporeal, except in caſe of the 

e 7 1 *King, HSA RNentz fept a, ] iC e ee ic 
* Lit, 217.1 © Rent · Charge is Where a Man by Ded maketh his Eſtate 
1 Inft, 430 b. yet to another in Fee, or by Gift in Tail, the Remainder; over in 
Fee; or a Leaſe for Life, Remainder over in Fee, bf any other Grant 
where the;zvbo/e Eſtate paſſeth, and by the ſame Deed reſerreth to 

Him and His Heits a certain Rent; and covenanteth, That if the 

Rent' be behind, it ſhall be Lawful to Him and His Heirs to Diſtrain, 

ce. Huchlal Rent is called ia Rent: Charge; becauſe ſuch Lands are 
| © charged: with ſuck Diſreſi by Force of the Ifiting only, and not 
boy Common Law ;-as: in the Caſe ſof a Rent Sereice. This muſt 
dea Conyeyanco in Fee either in Paſſeſſion, or Remainder, or a Grant 
of: the whole / Eſtate, to make a Rent Qharge; for the Reverſion is 

not to be in the Feoffor, as is requiſite in a Ront: Seroice. Alſo, If 

Lit. 218. one ſoiſed of Land P!.Gra#ts by Deed ian Yearly Rem iſſuing out of 
"me 4 it to Another, (as He reſeryd the Rent to Himſeif before) in Fee, 
Fesctail, for Term of Life, or Nears, with la Clauſa pf Diſtreſs ſach 
Rent is a Rent Charge. And if one ſeiſed of Lands in Fre binds 
Inf. 147. a. his 4: Goods and Lands for tlie Payment of an Naar Rem, this is 
4 good Rent Charge with Power to Diſſtain. d So that à Rent- 
„ : * Charge may be either by:Riſercaripy of Gt... 
4 217, Rent- Ser? (Reduitus Situs) is where a Many Deed maketh 
1% ½ % ' owt his Eſtatè to Anotltar, and Reſargeth to Him And His Heirs a 


2 5 | ” , 9 1 - » . q — = 
* -*' certainRentj or Granteill a Rent iſſuing out of bis Eſtate in Fee, 


Fee tail, for Lifo; or Nr without any Clauſe of Diſtreſs in the 
Deed. Now be cannot Diſtraing becauſe Hechath, not Seiſim of the 

Rent, and no Diſtreſs is Incident toit but he ma have other Re- 
medy when he hath badSeiſinofit And beeaufecht cannot have a 
Diſtreſe, it is called a Vt Rent there being no Reverſion, on parti- 
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cular Charge to: enable him to it. But if the King f hath a Rent- ' Kelw.1c4-a, 
Seck, he may: Diſtrain for it. [See the Statute 4 Geo. 2. chap. 28. 


which gives Remedy, by Diſtreſs for all Rents, that have been paid 
within twenty Years next before the Making of the Statute, or that 


ſhall be afterwards created. ] | | WIE: 

To theſe Three Sorts of Rents may be added a Rent Reſerved dae 
upon a Leaſe at, Will, called * Rent Diſtraiuable of Common Right. Inſt 141 bi 
Alſo a Man may have a Rent iſſuing out of Land by u Preſcription. © iInſt. a4. / 


And there are * other Rents (tho not properly called Rents) reſerved _ 345. 
by Contract or Deed, which creates them with, Clauſe of Diſtreſs 44 


without a Tenure, againſt the Natural Courſe of the Law, as in 
Common Practice. Such Rent is rather a Penalty of an Annual Sum 
in Groſs. But Note, That in all Caſes by late Statutes a Landlord 
may Diſtrain for his Rent upon any. Cuntratt. [See the Statuts 
concerning Diftrefſes, paſt.] So that I do not underſtand the great 
Uſe now to be made by Diſtinguiſhing upon theſe ſeveral Kinds of 
Rent as to Diſtreſſes. 02163 n S300 1 

You will often hear of Fe- Furm Rent, Ouit-Rent, Rack-Rent, 
Old Rent and Zmprovd Rent.) A Fre- Farm Rent (Fendi Firma)! FN. B. x io. 
is where Land is Held of Another in Fee, for ſo. much Rent as it r 
is reaſonably worth, or at leaſt to the Fourth Part of the Value. z Ing. 19,44. 
Quit-Rent (or White Rent, becauſe paid in Silver; Or Oniet- Rent, 
becauſe upon Payment the Tenure is Quiet, Quit and Free for that 
Time) is a Certain Small Rent, payable yearly by the Tenant to his 
Landlord. The [Tenants of moſt Manors pay ſuch a ſmall yearly 
Rent. *Ragk-Rent is ſuppoſed to be the full yearly Value of the 
Lang, payable by the Tenant for Life, Vears, Gc. Ol Rent is that 
yearly, Rent, which was always paid, neither more nor leſs, the 
Tenant, being ſuppoſed toi have a Good Bargain. Improved Rent 
is where the Old: Rent has been raiſed, or where an Improvement 
has been made of the Rent. Here Purchaſers are more Cautious; 
thau where Lands ate lot at the Old Rent. | 
Concerning Payment of Rent, it is to be obſerved, That Mor . 
neu gwen. as Patcel of the Rent by Way of Seiſin ſhall not be 2 aba. aft. 37 5. 
ted ont of 'the;Rent; ar that if Money: is given as Payment of the 
Rent, or as Pal of it; it hall not be applied td the Payment bf 
any other Debt, as for Mares: Sold, G by the Recciveri fon tha 
Payment ste bs in that, Manner, Which one would ꝓay it; and not? 5 Rep: 117. 
according to the Words of: dhe Receiver: how He wuuld accept iti 8 
If one ſeiſed of Landau HE makethia Loaſe of the ſame Land 
for Ten Years, yielding td Him and Hit Helrsc, Nearly Rent) of 
Twenty Pounds at the Reaſt of St. Alichigeil i; or abiabin Gu Mom, Shep g). 
Mers At the Laſſor dieth between the Feaſt of St. Nichach and the 
End of l the Rent muſt be paid to the Heir as Incident to 


- 


the, Beverlign, (and not te the Executors, as Where Rent is duę and 
behind,):beeaule this was nt Due until th End · of the Month. So the 
mult he paid $0;the-Heiy, I the Kaſſdr ties before any fix d Day 
FLeſſor dief upon te Day off Payment; if the 
Heiifhpllbave iter the Ręnt is not due till 


Rent is unpai a, 


: the laſt Minute gk che Natural Day. But, if it bocpaid that Mornd roRep. 12). 


1 Inſt. 212. 


ing, before the Leſlor dies his Exeęutor ſhall retain it againſt/thel a. & b. 


- 


Heir, but not againſt the Kings. If the, Laſſon lives tohie Day of Hay 


mar a Payment hefe the Day appointed; is in LaawaPaymehviat : » 
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the Place limited in the Condition. If one ſeiſed in Fee lets Lands 
for certain Years, and reſerves a Rent to Himſelf, not to Him and His 
Heirs, the Rent ſhall Determine by His Death, if He dies within the 
4 i 1nft.45.a. Term. If He reſerves a Rent i Generally, without ſhewing to whom 
5 Rep. 111, it hall go, it ſhall go to His Heirs. If He reſerves It to Himſelf or His 
2 Sannd, 371. Heirs, It is void as to the Heir. If He reſerves a Rent to Him and His 
1 Ventr. 161. A gus, the Rent ſhall Determine by His Death, becauſe the Reſer- 
Le. 13. vation is good only during his Life. So if He reſerves a Rent to 
him and his Executors, it ſhall End by his Death; becauſe the Heir 
hath the Reverſion, and the Rent is Incident to the Reverſion. But 
it has been reſolved, That a Rent Reſerved to the Leſſor, and His 
Executors and Aſſigns, during the Term, ſhall go to the Heir, becauſe 
the Rent after the Deceaſe of the Leſſor comes in lieu of the Land, 
e Plowd. 165. which had deſcended to the Heir. © But if the Rent is reſerved to 


if He ſhall 2 live, the Rent to be paid at the Four moſt uſu 

Feaſts in the Year; if the Tenant for Life dieth beforè a Quarter- 

8 10 Rep. Day, or Day of Payment; s the Tenant is Diſcharged'of the Rent 
127, 149. for that Quarter by the Act of God. So a Patſon mude a Leaſe for 
Years; rendring Rent at the Feaſt of Sr. Michael, vr within One 

Month after, and the Parſon died Ten Days after the Feaſt of &. 

Michtel, and was barr d of his whole Rent, becauſt He died before 

*- the Rent was due. If a Tenant for Lite dies but an Hour before the 

Day of Payment, there ean be no Rent due to him. Theéfefore, 

Thoſe that have Eſtates only for Liu Would do well to divide tho 

Rent, and make it payable Weekly or Monthly; tho they receive it 
but Half: Yearly, Gr. or elſe let them have 'a Covenant in their 
Le aſes, to oblige their Tenants to pay to their Bxecutors for ſo much 
of the Profits as they ſhall receive in Proportion to the whole Rent, 

in Caſe the Landlord ot Leſſor ſhould die before any Day of Pay- 

ment. There ean be but littie Loſs by a Weekly er Monthly Rester 
Lation. Otherwiſe without this' Care the Tenant may receive the 
Profits of the Eſtate, and detain the Rent too, by quitting the Eſtate 

upon the Death of his Landlord; who did not live till He Rent was 

due; by this Way barring thoſe in Remainder and Reverſion; Gr. 

of the Rent; becauſe He Huth taken Care not to bs theit Tenant 

at the Day of Payment. This has been often dotie By the Tenants 

of Biſhops, Deans, Archdeutons, Prebendaries, Parſons Vicars, Wi- 

daes endowed by Common Law; or having Jontutes m lien of 

Deer according to the Statute, 5c, for want of due Cate and Force! 

| ſight, [See of the Red#onturr, poſt chap! 3. )) 

b 5 Rep. 8 1. . f a Rent is reſerved upon a Leaſe for Yeats'of Lands at Folir 


Ta 47. 6. tua? Feaſts in the Year, the Leffor mall have an Af of cbr 
07 | a « | | 


292. b. . 4 after 


* — 


Ch. 2. 


after the firſt Day of Failure, becauſe the ſame is accounted in Law 

a Reſervation of Parcel of the Profits of Land. So that every Quar- 

tet's Rent is a ! ſeveral Debt. K Thus it is of a Covenant, or Pro- * 1 Ventr. 
miſe or Recognizance to pay a hundred Pounds at five ſeveral Days, Ren o, 
after the. firſt Default. Yet if one Leaſeth a Stock of Cattle, or o- 3 26. 
ther | Perſonal Goods, and the Rent is to be paid at ſeveral Days, Int. 293. b. 
the Leſſor muſt tarry until all the Days are expired, becauſe it is 3. 7%” 
All but One Perſonal Contract. And ſo it is of a Bond or Contract 4 Rep. 94. 
for Payment of ® ſeveral Sams of Money. Note, a Diverſity between; 3 5 | 


Real and Perſonal Contracts, and between Debts and Covenants, or b. 22. b. 
Promiſes. [See Recognigance, Obligation, chap. 3. infra. Of Aﬀion 5 Rep. 81. 
of Debt, Book 4. chap: 4.) | /.. . 16 Rape 186: 
When One is to pay Rent at a certain Day, He hath all that Day 

until Night to pay it, à but ſo that the Receiver may ſee to tell it, 5 Rep. 114. 
And when a Common Perſon appoints ® no Place of Payment of his n Int 202.9. 
Rent, the Law appoints it to be upoa the Land ; but in Caſe of the . Rep. Ja, 
King, the Payment muſt be at the Exchequer, or to his Receiver. If 1 Inſt 201. b. 
a Man is bound in an Obligation to pay his Rent at a Day, Þ he ” Noy's Max, 
muſt ſeek out his Landlord to pay him. 4 51. 1 Roll. Abr. 443; lit. P. '% 


n | Lt | 
g [See the 18 Elig. chap. 6. Concerning Rent in Corn payable to 

Colleges, &c. See alſo of an Acquittante, poſt, chap. 3.] . ; 

3. Acceptance is as it were an Agreement unto ſome Act done be- 

fore, which might have been avoided; if ſuch Agreement had not 

been. So Aoceptance of a next Rent due at a Day 1 afterwards, ſhall 5 ; Rep. 64. 
bar one to enter for a Condition broken before by Reaſon. of the 5, - 
Non- payment of the Rent; becauſe he now affirmeth the Leaſe to 1 — 
have Continuance, which he might have avoided, had He not ac- 

cepted the Rent. So a Diſtrefs affirmeth the Continuance of the 

Rent in ſuch Caſe. But if the Rent was due before, and thereby the 
Condition broken, One may receive that Rent and yet Re- enter. And 

if He accepteth * Part of the Rent, He may enter for a Condition * 1 Int. 205 4. 
broken, and retain the Land until He has the whole Rent. If there * 
is a Leaſe for Years rendring Rent with Condition, That if the Leſ- 

fee A ſſigus his Term, that the Leflor may Re- enter, the Leſſee aſ- 

ſigneth, and the Leflor, receiveth the Rent of the Aſſignee, not 

Hearing of the Aſſignment, or not having Notice of it, He may * 3 Rep. 65. 
Re-enter notwithſtanding the Acceptance of the Rent. i Coo: 5534, 
t If a leſſer Sum is paid in Satisfaction of the Whole; this cannot 1 334, 
be Satisfaction for the Whole, unleſs acknowledg d to be ſo by 4c- 35150 
quittance under Seal. And ſo when a Contract is made by Writing r 
to do any Collateral Act, it cannot be altered without Writing. [See 9 Rep. 78, 
for Payment of Money before the Day, or in another Place, &c. and '” 

7 E rs ſi "Y In Payment of Ren, ſupra, and fee of Accord, 

00 . chap. 37] 1 eee FE a13f e 180 107 Ta 
But Note. That where an Eſtate or Leaſe for ears is u ipſo facto t Iuſt. 45. b. 
void by the Condition or Limitation, no Acceptance of the Rent f- > bo 778 
terwards can make it have a Continuance. Otherwiſe, if it is an 3 221 N 
Eſtate only eoidable by Entry; tho it is ſaid, it ſhall. be iD Hatte 92.64 55- 
void; as a Leaſe for Life, or an Eſtate of HFechold; fox an Eſtate ß '* 
Freehold cannot begin or end without Ceremony. Here Acceptance 
of the Rent due at a Day afterwards ſhall bar the Leſſor of his En- 
try. For this voidable Leaſe may be affirmed by Acceptance of the 

| "74 Bb 2 | i Rent 
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Rent and neglecting to Re- enter. As no Entry is required upon a 
Leaſe for Years it is utterly void. So if a Parfon, Vicar or Preben- 
dary, makes a Leaſe for Years rendring Rent, and dieth, tho' the 
Succeſſor accepteth the Rent, it is not good; for the Leaſe was 
void by his Death; Otherwiſe of a Leaſe for Life. The Accep- 
tance of Rent by the Maſter of an Aggregate Body, ſhall not hurt 
the Aggregato Body where the Leaſe is void. If Tenant for Life 
leaſeth Fark for Years and dies, the Leaſe is void. And tho' He in 
Remainder accepts the Rent, it is void. So if Tenant in Dower 
x Terms of leaſeth for Years and dies, and the Heir accepts the Rent. * But 
Law, v. Ae- if à Man and his Wife, ſeiſed of Land in Right of his Wife, makes 
"We a Leaſe by Dced reſerving Rent, and the Husband dieth, yet if the 
Wife accepts the Rent, the Leaſe is affirmed, after the Rent was due 
to Her, [See of Leaſes, war 3. poſt.] 
4. Of Demand and Tender of Rent. 
It behoveth all Perſons that would Re-exter upon their Tenants, 
„1 Tnft,201.b. to make a I Demand of their Rent, and it behoveth Tenants to 
202-9. Tender their Rent to prevent the Reentry. 
31. I. A Demand is a Calling upon a Man for any Thing due. It is 
8 Rep. 153, * twofold, Expreſs or Implied. Expreſs when one bringeth an Ac- 
15+ 0: tion for bis Rent, Oc. Inplied is done without any Words, as by En- 
. try into the Land, Diſtreſs for the Rent, Gr. A Demand muſt be in 
Perſon, or by lawful Attorney, in the Preſence of Witneſſes. If one 
is to bring an Aſſiſe, or Diſtrain for Rent, after Demand to be made, 
Ut. 233. He ought to Demand the Rent upon the Lands out of which the 
1 In8: 153-4 Rent is ifſuing. But if there is a Houſe or Land, a Demand at the 
' Houſe or Land is ſufficient. It need not be Demanded at the very 
I Rep. 28, ® Tim it is due, but at any Time after, whether the Tenant be pre- 
29. ſent or no, if you are to Diſtrain. But Obſerve theſe Things as to 
138. Cb. Place and Time of Demand, in Caſe of Re-entry for Breach of a 
201. b. Condition tending to the Deſtruction of the Eſtate. © He that would 
* 1nſt20b; Enter for a Condition broken, muſt 1. Demand the Rent. 2. Upon 
4 Rep. 73, the Land if there is no Houſe. 3. If there is a Houſe, at the Fore- 
Door, the moſt notorious Place. It is not material whether any'Per- 
ſon be in the Houſe or no. So if a Feoffment is of a Wood only, the 
Demand muſt be at the Gate of the Wood, or other moſt notorious 
Place. 4. If the Appointment is at any other Place from the Land, the 
Demand muſt be at that Place. 5. The Tie of Demand muſt be 
certain, that the Tenant may be there to pay the Rent. The laſt 
Time of Demand of the Rent, is ſuch a Convenient Time before the 
Sun-ſctting of the laſt Day of Payment, as the Money may be num- 
ber d. The Leſſor, or his ſufficient Attorney muſt remain upon the 
Land the laſt Day on which the Rent due is to be paid, until it be 
4 Lit. 233- Dark that He cannot fee to tell the rene And if the Money is 
n or Preſent) this is a Denial in 


not paid (whether the Tenant is Abſent 
* Lit. 327. Law, tho' thete are no Words of Denial. © One may reſerve a Rent 
Taft. 203-8 On Condition, That if the Rent is behind He ſhall Re-enter; and 
Hold the Land till He is ſatisfied or paid the Rent behind, Oc. In this 

_ Caſe if the Rent is behind, or All or in Partubpaid at the Day, He may 

Ke enter. But when the Feoffee, Ge. pays or Tenders on the Land 

All the Arrears, the Feoffee, Oc. may Enter again. For the Feoſſor, 
Oc. has only an Intereſt, not the Freehold, to take the Profits in the 
Og TTC 


CO 


- 
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Nature of a Diſtreſs. Here the Profits ſhall not go in Part of Satiſ- 
faction of the Rent. Otherwiſe, If e was to Hold the Land till He 
was paid by the Profits thereof. 

In the Caſe of the f King a Demand is not neceſſary. But if the « 4 Rep. 14. 
King grants over the Reverſion of his Leaſe to a Common Perſon 5 Rep. 16. 
and his Heirs, He in the Reverſion ought to make a Demand upon 
the Lafid, G . | | 

[By 4 Geo. 2. chap. 28. The Landlord, who hath Right of Re- 
entry for Non-payment, may, in caſe of Half a Year's Rent being 
in arrear, deliver a Declaration in Eje&ment without any actual 
Demand or Re-entry:] ; | 

A Demand of Rent cannot be made by a Bailiff upon Condition - 
of Re-entry. When any Sum is to be forfeited s Nomine Pane for 5 7 Rep. 28. 
Non-payment of tlie Rent at the Time, Gr. the Demand of the Rent 7, « 7 Hay 
ought to be preciſely at the Day in reſpe& of the Penalty: And if 3 ce. 76,7. 
there is 4 General Obligatioti for the Performance of Covenants, It | 
doth not alter the Natute of the Rent; but it ought to be Demand- 
ed, notwithſtanding the Obligation. 

2. Ah Tentley is an Offer to pay the Rent. 1 It may be of Money v 1104. 211. 
in « Purſe of Bag, without Telling the ſame. For it is the Duty of . lat. 208.6. 
him that is to receive it, to put it out and tell it. But a Tender of 
Rent muſt be of the whole Retit without Deduction of Taxes, Oc 
(or St6ppage is no Payment) unleſs it is agreed to be otherwiſe, x A IInſt. 202.4. 

ender upòn any Part of the Land, of at any Time of the laſt Day 
of Payment, ſaveth the Condition for that Time, tho the Landlord 
refuſeth it. [See of Reſcbus, 9 bed : * 

'This is the ſtrict Law concerning Demand and Tender of Rent. 

But by Agteements theſe Niceties are uſually prevented, either by 
Covetiarit ts pay ot Demand in Writing left at ſuch a Place, or abſo- 

ltitely by Covenant to pay at ſuch a Place, on ſuch a Day, f without ' 5 Rep. 40, 
Demand. See Of Obligation, thap. 3. here 4 Tender of a Sum in 

Groß truſt he nude io the Perſon.) ve EO» © 

7. 'Thete may be a Diſtreſi fot Non- payment of Rent. Therefore 
enquite 1. What t 4 DIreſt. 2. For what one may Plſtrain. 3. What 

Thing may be Diſtrained of not. 4. Hb it may be made. 5. Of 

e e) is a Thing found upot b ſame L a Terms of 
_ iſtreſs (Di ) is a Thing found upon the ſame Land, » Ferms 
and taken for Rent behind, or other 50 , of og Damage-feaſant, — Lows Ge 
(i. e.) Hurt doe, tho the Pr of the Thing belongeth to a Stran- 1 fa, 96. a. 
get. „A Diſtreſs is either Finite or Ife. Finite is that which 1 Terms of 
is Limited by Law how often it ſhall be made, to ing the Part to Diftritks. q 
Trial of the Action, as onee or twice. Iufinite is without Limitation, 

until the Party appears; as 1 5 a hues that refuſeth to appear, 

Go, But I arti ſpeaking of a Diſtreſs for Retit. Therefore, 


2. For What may oe Diftram n 
& Landlotd ma Difttaiti of e chmmnon Rig br for Rent. Service, * pr. & stud 
and all Manner of Setvices, or for a Rent referved Ps. Gift ih Tir. 7, 93: 
Tail, Leafe for Life, or Years, or at Will, tho' there be no Clauſe 1 1ng. 3. b. 

of Diſtreſs in the Leaſe; prbvided that he reſerves the Reverſion to 205. . 

himſelf. Therefore, tho the Diſtreſs is reſerved, if the Rent is un- 
paid for Ten Days, Cr. yet the Leſſor may diftrain the next Day af. 
ter it is due. For the Words ate Aﬀirmative, and cubinot Reſtrain that 
which is of Common Right. But a Man may not diſttain for Renk, 
after the Leaſe is expired. ¶ Yet ſes the Statute infra.] One cannot 


diſtrain 
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diſtrain upon a Feoffment in Fee for Rent, unleſs a Diſtreſs is expreſ- 
br. & stud. ly reſerved in the Deed; nor for Y Debt, Treſpaſs, Gc. 

Dial.2.ch.9. 3. A Diſtreſs may be of ſeveral Things, but not of all Thinas. A 

« 1 Inft. 47. T)iftreſs taken 9 for Rent muſt be, 1. Of a Thing whereof a £a/7ab/z 

_ aur. Property is in ſome Body, either Genera/or Special, [See chap. 5. poſt. 

666, 8663, Therefore Dogs, Conies, and Things Feræ Nature cannot be di- 

ſtrained. But 2. When one is „ on a Horſe, or hath an Ax in 

his Hand cutting down Wood, or when one carrics any 'Thing about 

Him, theſe cannot be diſtrained. But a Horſe with the Rider on it 

may be diſtrained Damage-Feaſant, and led to the Pound with the 

* 1 Sid. 42, T Rider upon Him. Owere. 3. Valuable Things that are in Trade, 

"Ex" 4;. ſhall not be diſtrained for Kent; as a Horſe that is ſhooing in a 

a. & b. Smith's Shop, ſhall not be diſtrained for the Rent of the Shop, nor 

a Horſe in a Inn, nor Materials in a Weaver's or Taylor's Shop for 

making Cloth or a Garment, nor Sacks of Corn or Meal in a Mill, 

for the Rent thereof. For the Common Preſumption is, That ſuch 

'Things belong not to Themſelves, but to Others. For this Reaſon 

a Horſe, &c. put out to Paſture by way of Agiſtment (becauſe it is 

preſumed to belong to the Owner of the Ground) may be diſtrained. 

* 2 Ventr. 30. If He is put in but for a Night by * Leave of the Leſſor and Leſſee, 

2 Pary: Abr: yet the Leſſor may diſtrain him. Goods in a Fair or Market ſhall 

39, 640, | : $35; | "EF 

641,642, Not pe diſtrained, for they are brought thither for the Good of the 

Publick. But if they are driving to Market, and by the Way they 

are put into Paſture, otherwiſe. Utenſils and Inſtruments of Trade, 

1 laſt. 4). or Tools of one's Profeſſion, ought not to be diſtrained. 4. * No- 

a thing ſhall be diſtrained for Rent, that cannot be render d again in as 

669. good a Plight, as it was at the Time of the Diſtreſs taken. So Vic- 

tuals cannot be diſtrained, and formerly (until a late Statute) Sheaves 

or Shocks of Corn. But for Damage feaſant they may be diſtrain- 

ed. Carts with Corn may bo diſtrained, for they may be ſafely re- 

ſtored. For this Reaſon 3 in a Bag ſealed may be diſtrained, 

not if out of a Bag. 5. Beaſts belonging to the Plough, or Beaſts 

i Ventr. 36. Of FHusbandry ( 4veria Caruce) or Sheep, or * Horſes joined to a 

id. 440 Cart with a Man upon it, (but both Cart and Horſes may, if a Man 

is not upon the Cart, and the Horſes may be ſevered from the Cart 

Toaden with Corn) ought not to be diſtrained; if there are other 

hHeeaſts or Things beſides which may be diſtrained. But for Damage 

Faſant all theſe may be diſtrained. And indeed this Order is ſeldom 

> © *obſexved; for Tenants are forc'd to ſubmit to the Pleaſure, of their 

L.andlords, becauſe the Remedy would be worſe than the Diſeaſe. 


' 1 nf, 45. 6, Y Furnaces, Oc. fixed to el (tho the Tenant might re- 


d. maye them as His own during the Term) Doors upon the Hinges, 
the Windows, of the Houſe, cannot be diſtrained, 7. Beaſts of a 
Stranger that Eſcape.intq the Landlord's Ground may be diſtrained 

| for Rent, tho they have not been Leuam and. Conchant, i. e. tho 
+ 2-2 -1 » they have not been in the Ground for a good Speer of Time; or fo 
Ju enz as to have 425 down, and roſe up again to Feed. Otherwiſe if 
de Tegent of the Landl ie in Fault, in not Keeping up his Mounds, by 
Wesen whereot the Beaſts come upon the Lands t. 
| tice tn Sod eee 19 n 
JVC... 
her publick Miniſter, or his Servants, ſhall not be diſtrai ned. 
: th 0 111 ns. db 1411111. » FP "2 " | | 
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4. How muſt a Diſtreſs be made? 3 | 

A Diſtreſs muſt be made on the Land or aw a not when the 

Goods are removed from the Premiſſes. | But ſee the Statute infra.] 
- If Lands lay in © ſeveral Counties, one may Diſtrain in one Coun- * i Inſt. 133. b. 
ty for the whole Rent. One cannot break open Gates, or throw 577 61a. 
down an Incloſure, to take a Diſtreſs. He may enter into the Te-; Rep. 90. 
nant's Houſe, if the Doors are open, otherwiſe not. | 

A Diſtreſs muſt be made in this Manner. A Diſtreſs taken by one 

or his Bailiff or Servant, of Þ live Cattle for Rent arrear; c. miſt * i Inſt. 45. b. 
be brought to a Common Dound within three Miles in the ſame ?* * 
County; or the Landlord may keep it in an open Place in his own 

Ground, or the Ground of another by his Conſent. If the Cattle are 

kept in a Common Pound, the Landlord need not give Notice to the 

Owner to Feed them, but the Owner is to take Notice at his Peril: 

If they are kept in any other open Place, He muſt give Notice to the 

Owner, that He may give them Food ; and then if the Cattle die for 

want of Food, He that was Diſtrained ſhall bear the Loſs, and the 

Landlord may Diſtrain again for the ſame Rent or Duty. Both theſe 
are Pounds Overt or Open, tho there is a Differetice as to Notice of 

giving the Cattle Food. One may alſo impound Cattle in Pound Co- 

vert or Cloſe, as in ſome Part of one's own Houſe, Gr. but then the 

Cattle are to be fed at the Peril of the Landlord without any Satif- 

faction for it. He that Diſtraineth Cattle cannot ©'Work them, ur: 4 Cro. 148. 
Uſe them, unleſs for the Benefit of the Owner; as by'Milking a Cow. . 
diftrained, c. for He hath no Property in them. But Cattle taken 

in Withernam may be uſed.” [See Of Replevin, Bool g. chap. .] 
When one takes a Diſtreſs of Dead ôr d Inanimate Things, as 4 1 Inft. 4). b. 
Houſhold Goods, Gc. They muſt be impounded in a Houſe or 

vther Pound Covert within Three Miles in the fame County. For 

if they ar&'put in a Pound Overt, and wars 1 or Stolen, the 

Landlord muſt Anſwer for them; as He muſt Anſwer, if He him- 

Telf doth any Harm to them, or to any other Diſtreſs," , 2. | 

- A Diſtreſs for Rent cannot be in-the ©Night; otherwiſe for Da- 1 ff 14a. . 
maße Feaſunt. leſt tie Beaſts ſhould Eſcape before they are taken. Nn: 
Tes en Clef, chup. 9. Or Edi n? ait C9001 10 ne 3 
F. Of Replevin and Neſcones. ies Sat 9411 24270 5 0 1 12401 | 

1 bu Repletih!! (Replegiape, 4 Ne ahd'Pleginre; Its Redeliver f :Toft.r45.b; 
upon Pledges of Sureties) Is Hroumded and Granted upon a Diſtreß, 
and is a Re- deliverance of it, that the Thing Diſtramed may to- 
main with the firſt Poſſeſſor, upon Security given by Him, to try the 

Right with the Diſtrainer, and to Rawer ln in a Courſe uf Law. 

[See Of Neplevin Book ehap.4.] c 5 A Vo mY 1 Wil N. NAGA 

+2, ® Reſcour (Rom Reſcomtrer, Recyperate) is A Reſiſtanc andi u 5 1ſt ace 
Reſcuing of · any Thing (er of & Perſon arreſted) and procaring:ph 

Eſcape againſt Law. There muſt be a Diſtreſs or an Arreſt, or elſe there 
cannot bea NET. If nDitreſsks talen h yvithout Cax/e, as when no 1 I"fl. 47.b. 
Rent is due; or Where on DiſtrainsvartFbis 9 in his Fee) =_—_— 1 
in the Highway! or Diſtraing Serin Cum where there is a ſufficient 
Diſtreſs beſides [ O.] or if the Landlord Diftraink any Thing, that Is 

not Diſtrainable; one mah ARO Nec. This may Be done by the 


* 


Tenant, when any Thing of his is wrongfully Diſtrained; or by a 

Stranger, when his Goods are Diſtrain'd without Cauſe, c. If the | 

Diſtreſs was made upon Good Cauſe, the Owner cannot 22 7 i x Inſt. 47. by 
| 1 120 I. a!“ » | 2 . en We K * BY A em 
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them, as they are going to the Pound. And tho' the Diſtreſs was with- 
out Cauſe, yet if it is impounded, the Owner cannot break the Pound 
and take away the Diſtreſs... If he doth, the Party Diſtraining may 
„have his Action, and Rc · take the Diſtreſs where- ever He finds it, and 
N Impound it again. But in Damage Feaſant, if the Pound Door is 
unlock d, the Owner may take them out. If the Cattle Diſtrained, 
x 1ToRt.161.8. AS they are Driving to the Pound, go into the k Houſe' of the Ow- 
0 956 22. ner, and the Owner do vot deliver them upon Demand, it is a Re/- 
„tom in Law. For there is a Reſrous in Law: as well as in Deed. If 
the Landlord comes to Diſtrain Cattle, which he ſeeth upon the 
Ground, and the Tenantz or any other (to prevent the Landlord 
from. Diſtraining) drives the Cattle off the Ground; yet the Landlord 
may make freſh Purſuit, and Diſtrain them. See tho 8 Anu. ch. 13. 
Poſt.] Otherwiſe for r 2 Avant for the Diſtreſs muſt be while 
Damage-Fepſant.' | See Of Reſcous, Book'3+ chaps 3+} 
! r Inſt. 160. b. If the Owner of the Cattle 1 before Diſtreſs T exders his Rent, if 
: 72 * 2 Diſtreſs is afterwards taken notwithſtanding the Tender, it is wrong- 
K. ful and He may make Reſcous. But if He Tender after Diſtreſs, 
and befaro the Impounding, the Owner, cannot Reſcye them; for 
the Taking was lawful, tho' the Detainer is wrongful.; A Tender 
after the Impounding, | makes neither the one nor the dther wrong- 
ful: for then it cometh too late. The ſame: Law for Damage 
-- 1+): Beaſant; if before, the Diſtreſs there is a Tender: of - ſufficient. A- 
m 5 Rep. 76, * n And in Damaga Feaſant the Party may Tender Amends, 
8 * 147. } the. Gn are ede, and, then the Detainer i is unlaw- 
2 Inſt, 107. * [See tbe 21 Jac. 1. chop. 25, For Relief of Patentees, G. 
1 Cron Lands and Dutchy Lands ure: in Caſes of en 
Non payment of Rent, Gc. Th 
A Tenderzof Amends to a Bailiff i is not Mx for Hlgannot 
Aver the Diſtreſs. once taken, [See of Teuder, antes end the 3 Me 


G. * chap. „ in fine, i AD * 24k 114 10 12 510 . 
Of * »nreaſorrable. Diſtreſſes; See the, tatute of ot lr, 
- 52 Hg. ahap. g. and 2. Luft. 107. Concerning Diſtr ah 


«1 ge. Ha Landlord Diſtrains Two or Three Rn: Tel 

2 Inf 107. Pence, or ſuch ſmall Sum, and the Owner bringt A Replevy,;ay 
the Landlord avows the Taking of Them for the Welder pende, St. 
the Landlerd ſhall be fined, ** the, Party may have his Aon on 


| 7 eee Pires upon the Land holde 


les Values. va My 3 ac -3 an e A R 7 bas 
pe 1.03 MH 70 10173 einde nod ic ae, Fin l: (fi 
'Marlbr. 35. or 5211. chap. 15 Sg om exe th be Kin Aber 
take a Diſtreſs out of his Fee, on in the Ki 


Henan ry 7 
+ 3119119 Chanmorn tren For all. the King's dyes Me ae 1 Fre af- 
age u Fairs and Arne [See the 3 Ed. Te cheap. 16. 104 17.1. —4 
1710 5 3810 40 2 3 * Humm N * And . ar 2 HUT 


n Seeſthe 32 H. $0 chop. 370 Do Arzeargges. of K 
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+. byExecutors:and A and! by, the. Hausband for 
due in the Right ond Life: time of his Wife; and, the Reme 

Rent, where the Eſtate mas for the Life of another, that is Dead: 
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By the 1 & 2 Ph. & M. chap. 12. No Diftreſs of Cattle ſhall be 
Driven out of the Hundred, where it is taken, except to a Pound- 
Overt within the ſame Shire; nor above Three Miles diſtant from the 
Place, where it was taken, nor ſhall it be Imponnded in ſeveral 
Places, in Pain of Five Pounds and Treble Damages. And no 
Perſon ſhall take above Four Pence for Impounding, under the like 
Penalty, any Preſcription notwithſtanding. | Sec again Marlbr. 4. 
or 52 H. 3. chap. 4. and 2 Inſt. 106.] 


Sce the 22 Car. 2. chap. 6. 22 (5 23 Car. 2. chap. 24. 10 Ann. 
chap. 18. Concerning Fee-Farm Rents, 

There are two Excellent Statutes for Recovery of Rents by Di- 
ſtreſſes, (vis.) the 2 V. & M. Sefſ: 1. chap. 5. and the 8 Ann. ch. 17. 
which have altered the Common Law, and are now the Rule in 
Practice. Diſtreſſes were not to be Sold before, but only to be De- 
tained as Pledges, for inforeing the Payment of Rent; the Perſons 
Diſtraining having little Relief thereby. But 


By the 2 W. & M. chap. 5. Fa Tenant or Owner of Goods ſhall 
not within Five Days after Diſtreſs for Rent due upon any De- 
miſe, Leaſe or Contract whatſoever, and Notice of the Cauſe there- 
of, let at the moſk Notorious Place of the Premiſſes, Repleuy the 
ſame with ſufficient Security, to be given to the Sheriff, according to 
Law, the Perſon: Diſtraining may with the Sheriff, Under-Sherif, 
or Conſtable of the Hundred or Place where, &c. cauſe the Deſtreſs 
to be appraiſed by Two Appraiſers, to be ſworn by ſuch Sheriff or 
Conſtable; and then ſell the ſame towards Satisfaction of the Rent 
ana Charges of the Diſtreſs and Appraiſment ; leaving the Over- 
plus in the Officers Hand for the Owner's Uſe. 

And whereas no Sheaves or Shocks of Corn or Corn boſè in the 
Straw, or Hay in any Barn or Granary, or _ any Hodel, Stack 
or Rick, &c. could by the Law be Diſtrained ; it ſhall be lawfal to 
Diſtrain for Rent arrear any ſuch Sheaves, &c. and to lock up and 


Detain the ſame in the Place, (for they cannot be Removed, but 


muſt be Secured upon the Land) chere it ſhall be found, until it be 
Replevied; &c. In Default whereof, to ſell the ſame nfter Appraiſe- 
ment, as aforeſaid. IT | 4851 * 


If a Landlord comes into a Houſe, and ſeiſes upon ſome Goods as 
a Diſtreſs, in the Name of all the Goods in the Houſe, That is a 
good Scifure of all. But the Goods muſt be removed immediately 
by the Statute, except Corn or Hay. The Appraiſement and Sale 
cannot be until after Five Days. ny un ch 


5 To proceed) If any Diſtreſs and Sale ſhall be made, where there 
25 m0 Rent due, the Owner of the Goods Diſtrained may Recover 
double Value of the Goods Diſtrained, with full Coſts. 1 


—_— re 11 g | . 
Note, That the Goods muſt be Sold, as well as Diſtrained; other: 


wiſe no Action for the double Value. 


8. 1, | Am boi on ant 34-1971 

Upon any Pound. Breach, or Reſcous of Goods or Chattels Di- 
ſtrai ned. ſor Rent, the Party grieved, in a Special Action of the 7 7 
. e Fal 


— 


An Inſtitute of the Book II. 


ſhall recover his Treble Damages and Coffs. [Sce Luter. 2145 215. 
4 Mod. from 385. to 395. ] | 
By the 8 Ann. Chap. 17. No Goods or Chattels being on any Meſ- 
ſurges, Lands, &c. leaſed for Life or Lives, Term of Tears, at Mall, 
or otherwiſe, ſhall be taken by Vertue of any Execution, or Extended, 
unleſs the Party, at whoſe Suit the ſaid Execution is ſued out, ſhall 
before the Removal of ſuch Goods, &c. pay the Landbord one Tear's 
Rent, if due; and then the Party may proceed to execute his Judg- 
ment. And the Sheriff, &c. is tolevy and pay the Plaintiff, as well 
the Money ſo paid for Rent, as the Execution- Money. But no- 
thing in this Act ſhall extend, to Prejudice the King in levying 
Debts, Fines, &c. due to the King. 
Tf any Tenant for Life, Tears, at Mill, or otherwiſe, fraudulently 
Removes the Goods from the Demiſed Premiſſes, with Intent to 
prevent the Landlord from Diſtraining, the Landlord may within 
Five Days take and ſeiſe ſuch Goods, where-ever they ſhall be found, 
as a Diſtreſs for the Arrears of Rent, and may diſpoſe and ſell the 
ſame, as if ſuch Goods had been Diſtrained upon the Demiſed Pre- 
miſſes. Provided the ſaid Goods were not Sold Bona Fide for valu- 
able Conſideration before ſuch Seiſure. | 
An Action of Debt may be brought for Rent upon a Leaſe for 
Life, as upon a Leaſe for Tears. Which could not be at Com- 
mon Law. | | 
Any Perſon having Rent in Arrear due upon any Leaſe Deter- 
aimed, may withiu Six Calendar Months after the Determination 
of ſuch Leaſe, during the Landlord's Title and Poſſeſſion of the 
Tenant, Diſtrain for ſuch Arrears in the ſame Manner as He 
mught have done, if ſuch Leaſe had not been Determined. | 
All Diftreſſes hereby made, ſhall be liable to ſuch Sale, &c. as 
Diretted by the 2 W. & M. before-mentioned. 


o 6. There may be an 4pportionment and an Extinguiſhment of 
ent. D\\Þ.-, 7 | ) 
*1Inft.147.b. ' 1. An © zonment (from Portio, quaſi partio) is a Partition 
3 * b. or Diviſion of the Rent, which is Dividable, as the Thing out 
2 Inſt. 27. of which it is to be paid is Divided by Purchaſe in Fee, Grant, Re- 
1 Roll. A © covery, Surrender, Forfeiture of Part, Oc. Regularly a Rent- 
134, 33%. Charge cannot be apportion d, or Things that are Entire. 
Concerning the Apportionment of Rents, there is a Difference 
betwixt the Grant and Reſervation of a Rent. For if a Man is 
ſeiſed of Two Aeres, one in Fec· ſimple, the other in Fee-tail, and 
by Deed Grant, a Rent out of both, and Dieth; the Land in 
Tail is Diſcharged, and the Land in Fee remains charged with the 
whole Rent. For of his own Grant He ſhall not take Advantage. 
But if in this Caſe He had Reſerved 4 Rent, the Rent ſhould be 
apportion d; for it is not fit, the Donee or Leſſee ſhould be charged 
with the whole Rent. [See Meſtim. 3. or the 18 Ed. 1. chap. 2. and 
For the Expoſition thereof, 2 Iuſt. 503, 5 04.] | 
2 10Rep. 128. If Landis P Eoiffed (Recovered br Lay or if the Leaſe deter- 
mines before the legal Time of Payment, no Rent ſhall be paid. 
For it ſhall not be apportion'd in Reſpe& of Part of the Tiue, as 
it Mall be upon Eviction of Part of the Lane. 
But Apportionment of Rent is uſually ſettled by Covenants. - i 
* 4 ' I 2, q ** 


Obes a Low EIN : 19 


Z c 


* lied 5 2 is Where One hath. a Eich de Appendant, 1/Ternis of 


Common Appendant, Rent or Service going out of the Land, and 122 


He pur chaſes the Land, to hich it is Apftendant, ot wit of which men 
the Rent or Service iſſueth. So then Extingui ſpuent of Rent is a 1 I? b. 
deſtroying of a Rent by Purchaſe of the Land. For no one can have Vaugb. 55. 
u Rent going qu of his on Land. Tld that hath ag high and per- 000 
durable Eſtàte as well in the Land as incthe Rent iſſuing out of he Ln 3 
ſame! Land, there the Rent is extinct i Otherwiſe not 
18 If oheHatha\Rent-Charge: to Him and His Heirs; iſſuing out or r Litt. 222. 
certain Land, If He purchaſes any Parcel of the Land- to Him and fl. 148. 
His Heirs, all the Rent · Chatge is Extinct. The Rent is entire and 
againſt Common Right, and iſſues out of every Part of the: Land. 
Hut if the Rent Charge be Determin d by Act of G or the Lat, | 
the Grantee may have a Writ of Annuity. However, if the Gran- gl 
tee of a Rent-Charge purchaſps: Pareel of the Land, and the Grant 
tor by his Deed, xeciting thaſud Purchaſe of Part, ſgranteth that ite. Jah 
He may Diſtrain Jor the ſame Rent in the Reſidue of the L;and;-this 148. 
amounteth to a New Grant. But if One that hath a ae Fer- t Lit. 222. 
nice purchaſes Parcel of the Land, out of which the Rent ist fuing, ©. += gy 
this hall not Extinguiſh All, but for that Parcel. For in fuch;Caſe © 
4. Ront- Service may be. Appottion d according. to the Value of the 
Land. [Ste Of Extire Vertu cer, chap), antes under the Title Of 
an Bſtate 22 Copy:of Caurt- Roll.) a hada: 
f a Leſſor enters upon a Leſlee for Tits or Years into Part, ma 
puts out the, Leſſee; the Rent is Julponded | in whe Whole, and wall 
not be apportiond for any Patt. 

When one commits; g Jaffe; on Part V2 the Ss the Regt all IInſt. 148. a. 
not be Extinct by the Fot fłiture of Part, but apportiands for no Man 
hall take Advantage of his own: Wrong. 

Hitherto of Tenuren and Services, n Grand Sprjeanty, Frank- 
almaign, Fraltys1 bers And. Renis. H 5.03 ehe 43 955 0 5 1 


10.0 | 


V. An A dunwity is an Yearly Payment of a certain Sum of Mone ones Of an An- 
Sxonpee to anothet in Fet-ſimple, Fee-tail, for Life or Years, charging 17 UB. 2 
the Perſon of the Grantor only, But not only the Grantee, but His Finch 161. 
Heirs, and His and Their Grantee in Feeſhall have a Writ of Annuity. 149. b 
Vet if a Rent-Charge,is'\granted: to One and His Heirs, He Mall not 226. e 
have a Writ of Annuity againſt the Heir of the Grantor, tho He hath 
Aſſets; unlefs tho Grant js for Him and His Heirs, It. may be granted 
by a Corporation. | Y Ng Frechold is charged therewithi; which » : Ind. 20. a. 
ſhews the Difference betwixt an Annuity and a Reat- hs ad 8 8 
fore a Rent-Charge is preferable to a Grant of 0 +; ; Anquity. 

If One Grants an Anovity, for Term of Life of the Grantge, Þh hy 
fician, Lawyer, c. *,pro:Confilio-impenderida to the Grantgr, aud *Plowd. 455. 
the Grantor, dieth, the Annuity doth not ccaſe; t tho no "Ay _ =, T4 

Counſel can be given fo, the Grantor, that is deads..... 0.) i 1% 
'An Annuity granted to, e bene is not ., Mortmain; cannot * T2 150 * 
be b entailed; ſnall not bee Aſſets in the Hands fit e Heir, to whom * 1 Inf, 20, a- 


it deſcends; ſhall not be; taken in Execution ich Stätte: Mor- oo ann 1. 


cant, Staple or Elegit, as A Rent may. by2d1,4.id, bobaug * chap. zo. 
N C C 2 2 | 
— — — — — — — pp_—_—_—y 


» Nullus — Vere Telit de ininria ſua propria. \ 1 Inſt. 148. b. 


art a. ca. 44a eld unn 2.4. Lack. — I" "EY * 9 — — 
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Of Common, -* "Nb A Cn (beetuſd it is common to dairy is Profit that 
Finch 137. 4 Man hath in the Land of another! Ir is. either Common of Pris 
ſtare, Piſcary, Turb or Eſtoberr. *r15 SF 45775 9150 b T 57 754 

1. Of Common of 2 and 2 za of the Lern and 


 Commonerthorein, 27 eye V 7 4 SH ba 1 Hit 
Common df Paſture id a Right of Fang beste Puſure in 
another Man's Soil; i9 WO 7 13 2 51 noffnidio? fin * 


ti Toft. 124.8. Of Which theré are f Thin Kinds; (e) Common Appendinnd, 
1 — 35, 86. Appur tent, Pur Cauſe di Vicinage; and in Groſt. There can he 
38, =” no other Sort of Common of 5 as by Reaſon of being an In- 
6 Rep.” 60. babitant in the Town, Cc. r. Common e e is a Right be- 
Ilonging to ones Mable Land; of putting 3 55 Countidable: into 
a gsther's Ground to Feed chere. The e of Common 
Appendant was thus, When a Lord enfebff d Another with Arable 
Land to hold ef Him in Socage (i. e. By Service of the Plough) TPne 
Fkoffee for the Maintenanee' of His Seryice had of Courſe, av im- 
ge in the Feoffment, Common in the Lord's Waſtes for bie Cat 
He, which ploughed and manured his Land. This vas for the Mam- 
nance and 'Adyancement of Tillage, which is much refp/cted and 
favoured in Law. 80 that 'Comonable Beaſts ard thoſe Which are 
em loyed for the Maintenance of the Plough, as Horſt or Ox, Kine 
dg Sec to Compoſt the Land. It 1 0 6 Common Right, andione 
_ not to preſcribe for it, tho it muſt be by Ufage'Time out of 
but then it is ſufficietit to ſay, That it is6nly Ip Appendain to 
Wen Arable Land; and is only for Cattle: to Mänure the Land. 
It cannot be Appendant to a Houſe, Meadow, or Paſture; unleſs the 
Houſe is built on the Land, and the Meadow or Paſture were Arable 
at the Beginning. For tho it is Meadow of Paſture; yet itis'eſteem- 
41 Roll. Abr. ed as Arable, becauſe it may be ploughed. This Sort of Com- 
39% 38. mon may be throughout the Vear; or limited to a certain T7 ime; 
or on Condition; to a certain Number of Beaſts by Uſage ; tho“ it'is 
in its 6Wn Nature without Number, becauſe one mult have ſufficient 
Paſture for his Beaſts; and Meaſurable according to the) Quality and 

Quantity of the 'Freebold,' to which one Claims Common Appen- 

Se dant. Regularly this Commoner may not Uſe the Common, but 
with his own proper Beaſts,” that are Levant and Cpuchant on the 
Land. He may not Agiſt the Beaſts of a Sttanger, but He may 2 

in the Beaſts of à Stranger, if He hath any Temporary or Special Hr 
KA. them; as if he borrows or hires them, to Compoſt the Lak, 
b Terms et Sen Of Ap portibument of Contmon, infra.) 2. Commom d Appurte- 
he Low % 22ant is a Common belonging to an Eſtate for all Manner of Beaſts 
1 Inſt. 122-8. Commonable or not Commonable; as Hogs, Goats (not Geeſo) Oc. 
2 Saund. 327. If He that has ſuch Common, put in the Beaſts of Another; He is a 
Plone, 161. Treſpaſſer. Cornttion Appendant and Apputtenant are often Con- 
founded, but they differ in ſeveral Particulars, Common Appurte- 
4 Sinti Adult 
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Laws of England. 


A 


* 


nant may be to a i Houſe, Meadow, Paſture, as well as to Arable' 7 37. 
I 511. . 


399, 400,01. 


able. No Man can put his Beaſts therein; but they muſt Eſcape 

of themſelves from one Field to another, by Reaſon of the Neigh- 
bourhood. And this the Law ſuffers, to prevent Suits in open Coun- 
tries. Now this Sort of Common, being but an * Excuſe for Treſ- * 1Inſt. 222. 4. 
paſs, one Town or Manor, where the Waſtes of Two Lords lie to- 4 Rep. 38. 
gether, may Encloſe againſt the other. | For Shack Common: im the 

County of Norfolk, See 7 Rep. 5.] 4. Common in Groſs is 4 Li- 1 Inſt. 30. b. 
berty of Commoning, conveyed: alone without Land by Derd, or 16% pr. 
gain'd by Uſage, Time out of Mind. So that Common Appendant 4 Rep. 30, 
cannot be Common in Groſs, 

Of Common Appendant, Appurtenant, and in Gro, Some! are 

for a Certain Number of Beaſts, Hirettly (as for Ten Cows) or by 
Conſequence, (vs.) for ſuch as are Levant and Couchant on the 

Land. Some Uucertain, as Common Saus Number in Groſs; and 

yet the Tenant of the: Land may have Common there alſo. This 
Common cannot be Divided or Apportioned, nor give a Woman 
Title of Dower... Common Appendant by ꝰ Ufage may be limited to * :1oft. 123. a. 
a certain Number. But Common Appurtenant muſt always be for > au —_ 
thoſe that are Levant and Couchazr; It is called Common Sans © 
Number, becauſe it is uncertain how many they are to be; thore bo- 

ing more in ſome Years than othernns‚s i I 10 

New erected Cottages, tho they have Four Acres of Ground 3 2 Inft. 140, 
laid to them, ought not to have Common in tho Waſte of the 

Lord. . r 155 Motto Mn 8 Nerd $01 if 3 
Further, In Common of Paſture, there is an Intereſt vf the Lord, 
Y | * 97 | 


18 


and an Intereſt of the Commoner. r. 

1. As to the Intereſt of the Lord. * The Lord of a Manor ſeiſed of * 11nft. 123. a. 
the Waſtes, in which the Tenants have Common mdy Depaſture 
there of Common Right. A Preſcriptioſ toſexeſudd him is agaiaſt 
Law. His Right is implied in the firſt Grant, tho on may preſoribee 
againſt the Lord vr Owner of the Soil; from ſuch a: Day to Tachia dc 
Day, or in ſuch a particular Place, and fo exclude the Ouner. 4 If 2 Roll. Abr. 
the Lord Grants Common Saut Number, yet theto muſt be left ſuf- 6, 309. 
ficient Common for the Lord's own Beaſts.” If a Commoner ur- 1 Saund.” 
chargeth the Common, z. 6. if He puts in more Beaſts than He ought, 5” 
the Lord may Diſtrain. He may make a Pond on the Commos ,. 
if there is ſuffeient Common left. [See 43 Elia. chup. 1.] * He » 9 Rep. Trg. 
may have an Action of Treſpaſs done in the Waſte or Common, be 
it Little o Great // I '£ 9110-15519 4810.4 
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5 the Statute if Mertun, or Jo 1 7 chap. 4. The Lord muy A 
pi againſt | his Tenants, (i. e. th Lord ma encloſe Part of the 
Waſte, Wi Woods and Paſtures, for Himſelf; and 25 [charge 1 it _ bs 
To (onion: i He —_— Common ſufficient, & e. 
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* lnſt. 56, * But there is no Approvenient by this Act gain Omen in 
$7, 474, 475 Groſs, &. For the Words of the Act are, That they ſhall have as 
Per Paſtors, as er for their 7 Thune. e e har 
40 10 | | 09G) SUR) \ * 
25 Weſt. 2. 013 Ed. 1. eliapo 45; The Statute of Merton HI. 
wot only Bind the Lord's Tenants, but Neighbouts alſo, which claim 
a — of Paſture, af Appendant or Appurtemant 10 their Tene- 
ments. Jud none hall be/aggrieved by Writ for Common of Paſture, 
by Occaſions of a Wi AA e 5 5 0 enlarging of a vo 
mecefary, Curtilage, 8 tot ; | yr 
0 'C, 11h 29 0. 0 ; | idr ber | 
„ aloft 416. ':;, This the Lord may do * if we Lord hath: Common. in a 
3 loft. 404. Penünt's —_— the 1 _ {a wage for the Lord is a 
Neighbour. 0 a SODA vor 
» 41A Cow-Houfe, a Houſe for Dwelling of A Beaſt. Keeper, for he 
ſafe Cuſtody: 'of the Beaſts feeding there, Cc. is within the Equity 
-> ehe Statute, tho” ſufficient Common i is not left. 


4 


The Act ſays further; If any (upon jaft Title of Jpproceticin) a 
make a Ditch-ot' Hedge for thatiParpoſe, which afterwards ii thrown 
Dows: by: Perſons un noten, the Towns adjoining may be Diſtraintd, 
ta mals ſuch Viteh or Hedge at their >0wn. Coſts, &c. ¶ See 1 Gwrg 
1 thaps 48. Crorg. 1. oh. 16. = alot ee Oc. 5 
nen 2.9019 Ton bono. 0 bob dong: 
Theſe Statutes are confirtned byn the 3 Fd. 6. ehop. 3 and T rl 
Waage given. 
e See 22 Ed, 40 chapi 71 37 K0 8. a 17 Gonckrakig the Enelb 
ſureꝛof a Foreſt or. Chaſe; Gc. to exclude Commoners; ind = "ob: 
ſervations on thoſe Ads, See the 8 Rep: 1 36, 13 75 I 38, J 
2 : * hnU⁰ον,Eeũ 16.2919A 1104 397) 
+ Jer 121 Ann. chap ties.) For Sabine Lacht, of ſime® Part 
of the Common Grounds in the Weſt-Riding in the County of Lork, 
For. Ihe Euddument of poor 8 a e e Yor ae better 
1 5 0 of their nere. * 1 
. 231 14122 7 e 30nBkTA 640 bo T5 * 475 Was £83, 1 
2. The-Iatereft of the * eats i in tf, Particudt Gol 
lowing -with! Reſpect to the Lord, al Stranger, and other Commoners. 
11 Roll. Abr. T. wa to the:Eord; tho! it is not the Commoners Common; 2 until 
406. His Cattle Hath taken the Graſs with their Mouths; yet He may 
„ Inſt. 88. 13 break Don an Incloſure, if the Lord doth encloſe Part, and leaves 
* -not ſufficient Common in the Reſidue. b If the Lord plows the 
Lad and ſqws it, yet the Commoner may put in his Cattle, and 
* juſtify the ſatne becauſe the Lord hath begun to do Wrong. If the 
1 Cro. 271, Lord erocts a 5 Rick of Hay in the Common, andthe Commoner's 
* Beaſts eat the Hay, it is juſtifiable. Neither ean the Lord chaſe the 
Beaſts for the Wrong done by himſelf. By the ſame Rcaſon that the 
Lord may erect one Stack, He may erect Twenty, and ſo Defeat his 
17 4 H | Own 
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own Grant. If the Lord makes d Cony-Burroughs in the Common, * Roll. Abr, 
and ſtores them with Conies, altho' He had no Warren, the Commo- “ . 
ners cannot juſtify the Killing of them; but cach Commoner may 
bring his Action for the Damage. If the Lord © Surcharges the Com- « x. N. B. 
mon, the Commoner may not Diſtrain them Damage-Feaſant in his 125. 
own Soil, unleſs by Cuſtom ; but He may have an Action. The? _ 
Lord may not dig f Pits for Gravel or Coal; for the Statutes aforc- * 1 Sid. 106. 
ſaid allow Improvement only by Encloſure. The Lord 8 without s 1Roll.Abr. 
Preſcription may Agiſt the Cattle of a Stranger. 2. As to Stran- 39% 
gers. A Commoner may Diſtrain Their Beaſts h Damage-Feaſant » gRep. 112, 
in his own Name; or every Commoner may have an Action of the ell Abr 
Caſe; For the Beaſts may be gone, before they can be taken Damage- 405. ; 
Feaſant. He ſhall not have an Action for every ſmall 'Treſpaſs; but 
for ſuch, whereby He hath loſt his Common. If a Stranger comes, 
and takes away the i Turf, the Lord only has an Action; but the i 1 Roll. Abr. 
Commoner may have his Action, for Entering with Horſes and Carts, 59» 398, 492: 
and thereby impairing his Common. A Commoner may Licence a 
Stranger, to Feed in the Common with ſuch a Number of Beaſts, as 
He himſelf might have done, to manure His Land ; but He cannot 
Agiſt, or take in the Beaſts of a Stranger for Money. 3. As to other 
Commoners ; k If any Commoner encloſes the Common, or builds a * 9 Rep. 113, 
Houſe on the Common, every Commoner hath his Action for his 
private Damage. A Preſentment in the Lect for ſuch an Encloſure 
to the Common Nuſance of the Inhabitants, is void; for it is no 
Publick or Common Nuſance. If a Commoner hath Common for 
Ten Beaſts, and He puts in more; the Surpluſage beyond the Ten 
may. be taken, and impounded for Damage-Fraſant by any other 
Commoner. Ou. If the Remedy ought not to be by Preſentment 
in the Court-Baron, or by Action of the Caſe ?] It is certain, that 
where there is a Colour of Right, One cannot Diſtrain the Cattle 
of Another Commoner. [See 13 Ed. 1. chap. 46. Concerning Ap- 
provement, ante. And For the Intereſt and Power of a Commoner 
more at large, See Bride. 10, 11. Godb, 123, 124. 2 Leon. 201, 
202. 1 Roll. Abridg. 405.| | | 
The Writ of. Admeaſurement of Paſture is diſuſed; and the Com- 
moners uſually ſue one another by Diſtreſſes, Actions on the 
Caſe, c. | * Gt £14) 414 10 5 0 
The Apportioument of Common, as well as of Rents, is uſually ſot- 
tled by Agreement, and ſo is Extinguiſbment of Common (as by 
Purchaſe. of Part of the Land) prevented by Coyenants: 1 But if 4 Rep. 37, . 
there are no Covenants, Common Appendant ſhall be .apportion'd 3% 26 
of Courſe (not extinguiſhed) upon Purchaſe of Part of the Land; 137, r;8, * 
becauſe it is of Common Right. But no other Common upon Pur- 41 
chaſe without Particular Agreement. Common Appendant | and = CP» 
Appurtenant ſhall Both be .apportion'd by Alienation of Part of the 
Land, to which Common is Appendant or Appurtenant. A Ra- 
leaſe of Common in One Acre is an Extinguifhment. of the whole 
Common. Unity of Poſſefron of the whole Land to whicb, Goc. 
and of the whole Land in which, Gc. makes an Extiuguiſhmeut 
of a Common Appendant. [See Of Apportionment and Extin- 
guiſhment of Rem, ſupra.] WH G1 Laff Gd ee 210 2 Hitle 
. See 32 H. 8. chap. 13. Concerning the putting Stone -Horſes and 
Scabbed Horſes into Commons, and the Driving of Foreſts, Aen. 
N Com- 


* 
r 
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Commons, Gr. every Year. Sce alſo 4 12ſt. 309, 310. The 8 Eig. 
chap. 8. Excepts Stone-Horſes above 'Thirteen Hands High in the 
Fen Grounds, Oc. The 21 Fac. 1. ch. 20. Enacts, That the 32 H. 8. 
chap. 13. ſhall not extend to the County of Corneal. See the 
22 Ed. 4. chap. 17. 35 H. S. chap. 17, 13 Elis. chap. 25. g. 18. For 
Preſervation of Woods. 1 
Thus of Common of Paſture. 
2. Common of Piſcary is a Liberty of Fiſhing in another Man's 
Waters. And if one Claims to have a Common of Piſcary or Free- 
2 Fiſhing to himſelf, it is againſt Law, and the ® Owner ſhall Fiſh 
a — there. But one may Preſcribe to have a Separate Right of Fiſhing 
1 Saund. 251. in ſuch a Water, and the Owner of the Soil may there be excluded. 
2 : 3 d. And if one does Grant en Separalem Piſcariam, the Soil doth not Pals, 
TOO nor the Water, but only a particular Right of Fiſhing. And if one 
Grants his Vater, the Soil doth not paſs, but only the Pi/cary with- 
9 1Inft.164b-jn the Water. A Piſcary o incertain (as a Common Saut Number) 
= be Divided amongſt Coparceners. [See of Coparceners, ch. 1. 
ante. 
2 Inſt. 38, r Any Man may make Fjſj-pords (Vivers or Viviers) in His Own 
10 Rep. 138, Ground, becauſe it is Matter of Profit, and for Increaſe of Victuals. 
[See the Statutes of J/eft. 1. chap. 20. or 3 Ed. 1. chap. 20. 5 Eliz. 
chap. 21. 22 & 23 Car. 2. chap. 25. 46 5 V. & M. ch. 23.7& 8 
W. z. chap. 14. 9 Ann. chap. 26. 1 Georg. 1. chap. 16. Concerning 
the Diftrutlion of Fiſh in ſeveral Waters, &c. But Kidels or 
Open Mears are forbid by the Common Law. [See Magna Charta, 
chap. 23.] 
3. Common of Tarbary (from Turba, an Old Latin Word for 
Turf) is a Licence, to dig Turf upon another's Ground, or in the 
Lord's Waſte. The Owner of the Soil cannot be excluded. It muſt 
3 4 Rep. 37- be Appendant to an 1 Houſe, not to Land; for Turfs are to beſpent 
| or burnt in a Houſe. It alſo may be Appurtenant, or in Groſs, 
I Inf. 4. b. r But this Right of Digging Turf does not convey the Land, nor the 
Trees, Mines, (5c. There is alſo a Common or Liberty of Digging 
Coals, Gravel, Sand, (5c. which may be eaſily underſtood, by what 
x has been already ſaid concerning Turbary. ye 
. 4. Common of Eſtovert, when reſtrained to Woods, is a Right 
ters, af taking Wood out of another's Woods for Houſe-bote, Plough-bote, 
and Hay-bote. Eftovers in the French, and Bote in the Saxon Lan- 
Sage in this Caſe denote Allowance, Compenſation or Satisfaction 
for theſe Three Purpoſes. Hence comes our Common Phraſe to 
give to Boot. Houſe-· bote is a Right of taking Timber, to Build or 
Repair the Houſe, or of taking Wood, to Burn inthe Houſe, which 
is alſo called Fire- bote.  Plough-bote/is a Right to take Wood, to 
Repair Ploughs, Carts, Harrows; and for making Rakes, Forks, 
Oc.  Hay-bote' or Hedge-bote is a Right to take Wood, to Repair 
Hedges, Pales, Gates and Stiles to ſecure Encloſures. [See Of an 
© Efiate for Life and Years, chap. 1. ante.) 2. 20-9195 
t 4 Rep. 87, If I Grant to one Eftovers, to Burn in his Houſe, or if He hath it 
285 by Preſeription, and He only alters the Rooms and Chambers of 
his Houſe at his own Coſt, without making new Chimneys, by 
which a Prejudice may come to the Owner of the Wood, or tho He 
builds new Chimneys, or maketh a New Addition to his Old Houſc, 
He ſhall not loſe his Preſcription. But He cannot ſpend any of the 
MOT 4 15 Eftovers 


o 
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Eftovers in the New Chimneys, or in the Part newly added. When 
a Houſe has Eſftovers Appendant or Appurtenant to it, and the 
Houſe is Overthrown by Wind, or by any other Act of God, or. by 
Default of the Owner, if the Owner Re-builds it in the ſame Place, 
and in the ſame Manner, as it ſtood before, He ſhall have the ſame 
Eſtovers continued, becauſe the Land, the Foundation of the Houſe 
doth continue. | | NO 8 


VII. A Vay (Chimin) here is a Right of going over another Of a Way. 
Man's Ground, | ren 2 2260 Bein. 
Ways may be Divided into Private, Common and the King's High- 

way. 1. 1 A Private Way is a Private Paſſage leading from: one » Ventr. 
certain Place to another, as from a Houſe to Church, to a Private 189. | 
Houſe, Village, or to the Fields. This is to be repaired by the vil- 
lage or Hamlet, or ſometimes by a Particular Perſon. * And if it is * 1 Inſt. 56. a. 
ſtraitned, or if a Bridge, which another ought to Repair, is decay'd, ! ria 
an Action of the Caſe lieth here, but not an Inditment; One or Mot 208: 
more may have a Liberty, to paſs there by Preſcription or by C . 
nant. And this may be a Way in Groſs, or Appendant to a Houſe or 
Land. 2. A Common Highway is that, which leadeth from a Village 
into the Fields. The Freehold and the Profits are in him that hath 
the Land next adjoining. And if it be ſtopp d, I have no Remedy, 
but by Preſentment or Indictment. An Indictment will alſo lie, if it 
is a Common Y Footway. 3. The King's Highway is that which vrventr. 208. 
leadeth from Village to Village, or from Town to Town, and is a 
Way for all Travellers, and doth communicate with a great Road, 
Oc. [See of the Surveyors of the Highways,” Book 1. chap: 7. 

VIII. The Multure of a Mill, (Molitura) is the Toll, that a Miller of the Mul- 
takes for Grinding Corn. This Toll ought to be according to the . ' 
Standard. [Sce Of Deceit and Cozenage, Book 3. chap. 3.] : 


IX. A Corrody is an Allowance of Meat and Drink, Clothing, Of Corrodies 
Lodging, (5c. for neceſſary Suſtenance. Some Corrodies are of Com- 1 
mon Right, and might be aſſigned by every Founder of a Religious the Law, v. 
Houſe in the ſame Houſe, when they were ſtanding, to any Perſon. Cerrody. 
that He ſhould appoint. But Tenure in Frankalmoign was diſchar- 2% 
ged of all Corrodies. Some began by Grant by one Man to an- 
other for Life, Years, in Tail or in Fee. A Chamber may be *: Inft124a, 
Part of a Corrody. And He that hath the Corrody, hath but his 
Habitation in the Chamber ; as a Fellow of a College hath but an 
Habitation in his Chamber. | 


It appears by the 34 & 35 H. 8. chap. 16. That Corrodies belonged 
to Biſhops from Monafteries. SAC 8 


3 Of 8 Right Penſions are due to the King out of Every F. N. B. 2 ;o. 
I Opri 6 | | ; © 0", FLO 
Cyrrodies are turn d into Penſions and Money at this Day. [See 

F. N. B. 230, 231, 232. and of Penſiont, Title Tithes, and How 

Tithes may be Recovered, 1 See alſo the Statute of Circumſpette 

agatis, 13 Ed.1. 34G 35 H. 8. chap. 19.] 255 


** 
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Of Offices, X. 1. Of am Office:andcits. Nature. 2. Who is Capable of an Of- 
fee.” » 3. Where! Offices may be Executed by Depay. 4. Where 
Officers may be Arfted. 53. Where Offices may be Forfeited. 

1. An Office is a Function, by Vertue whercof a Man hath ſome 
Employment under the King, or under a Common Perſon or Sub- 
jet. Such an Office may be of Inheritance in Fee- ſimple or Fee- 

© 9Rep 97. tail; or it may be for Life, Years, or at Will. e But Offices of 
Truſt, which coneem the; Adminiſtration of Juſtice, cannot be 
granted for Years; for then it would go to the Executors or Admi- 

4 1 Inft.q9.a. niftrators. If a d Houſe or Land belong to an Office, by Grant of 

the Office by Deed, the Houſe and Land paſſeth without Livery 
and Seiſin, as bolonging thereun to. 

„ 11nft. 3. b. 2. The King is Capable of an Office, not to Uſe, but to Grant. 

** But He cannot by Letters Patent erect New Offices with New Fees, 

34, 346, or grant New Feès to Old Offices. | , in 

6 1 Inf, 3 b. Every Subject is Capable of an Office. But the Grant is s void, if 

2 He is Unexpert in ſome Sort of Offices, as thoſe that concern the Ad- 

286. miniſtration or Execution of Juſtice, Oc. [See 12 Rich. 2. chap. 2.] 

| No Man,  tho' never ſo Skilful, is capable of a Judicial Office in 

d 11 Rep. 4 8 Reperſion. Therefore Stewardſhips of Court-Leets cannot be 

: Inſt. 3. b. granted in Reverſion, becauſe Stewards of Court:Leets are Jadicial 
Officers. But Stewardſhips of Court- Barons may be granted in Re- 
verſion; becauſe thoſe Stewards are not Judicial Officers in all Things, 
that relate to the Court- Baron. 2 Miniſterial Offices may be 

i 4 Inſt. 160, Granted in Reverſion. [See of Leaſes, ch. 3.] i Where one Officer is 


Crompr jur. under the Correction of another, both Offices ought not to be Grant- 
91. ed to the ſame Perſon. * Antient Offices muſt be granted in ſuch 


by = gp Form, and in ſuch Manner, as they uſed to be; unleſs the Alteration 
87, 146. is by Act of Parliament. I An Officer that-is conſtituted by Statute, 
| 4Toft. 267. hath no more Authority, than the Statute gives him; for He can- 
aka Preſcribe, as an Officer at Common Law may. An ® Infant or 
Minor is not capable of an Office of Stewardſhip of the Court of a 
Manor, either in Poſſeſſion or Reverſion. [But Ogre, and ſee 
2 Danovers's Abridg. Title Enfants, 774. See the 5 Ed. 6. chap. 16, 
Sc. Infra.) © 5 
See the õ Nich. 2. chap. 9. 3 H:8. chap. 8. Concerning Victual lers. 
Sce the 13 Cur. a. chap. 1. Title Corporations, Book 1. chap. 8. 
and 5 Geo. 1. 'chapi6.) 25 Car. 2. chap. 2. Shewing, That Officers 
having Office Civil or Military, Gr.) muſt take the Oaths of Alle- 
giance and Supremacy, Receive the Sacrament, Gc. or elſe are ad- 
judged to be uncapable of the Office. (See 6 Geo. 2. chap. 4. 
[Seo Of Offences Againſt the Eſtabliſbd Church, Book 3. chap. 3.] 
By the 1 W. & M. Seſſ. 1. chap. 8. New Oaths of Allegiance and 
Supremacy appointed, are to be taken under like Diſability. See 
7&8 V. z. chap. 27. wu ORIG Ts FU? 
By 1 Georg. 1. chap. 13. An Abjuration Oath ts added, and in- 
udes all Beckeſtaftical Perſons admitted to'Benefices, &c. See 9 Ann. 
chap. 20. For the more eaſy trying the Rights of Offices. 8 | 


* 


. 
th IF? * 


e Officia judicialia non concedantur amegquam vacent. 11 Rep. 4. 


r rr — r 
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2 che 1 12 W. 3. chap: 2.1 Georg. 1. ch. 4. and 29. Aliens, tho' 
made Demnizent or ha apt are Nin ds of any:Office of Traft 
either Civil or Pilirarys 1090714) ods b 1d bois 01 


4 1 
# # 1813.9, : : 


3. Offices may bo ekeeutdd by? a Depiny, where the Office 125 be * Lit. 579. 


granted to one, to execute by Himſelf ot Deputy, * e Deputy, of Gerbe. Tu. 


his Deputy. ¶ Bur ſee of the Under-Shergf;, Boa Al © J.] A De- 8. 100, ror. 
puty is He, that Exerciſes the Office in if; Bs: . There , _ 47, 
is a Difference betwixt a Deputy, and an Aſſignee of an Office: + For ; 3 Gro, 279. 
an 4 guee hath an Eſtate or Intereſt in the Office it ſelf, and doth 
all Things im his own Name; for whom the Gtantor! of the Office 
ſhalt not Anſwerz except in Special Gaſes. And when an Officer 
| hath Power to make an Aſſignee, He may of Courſe, make Deputies. 
Alſo when an Office deſcendeth to an Infant; Ideot, G. He may of 
Courſe make a' Deputy. But the Superior Officers muſt Anſwer, » Dr. & Stud. 
for their Deputies in Civil Actions, if they arè not fufficient to An- hwy . 
ſwer Damages. In Criminal Caſes Deputies muſt Anſwer for them: 45 1 
ſelves. | See of Under-Sheriff, Boo i. chap. 3. and Of a Steward of 4 Inſt. 114. 
a Court-Baron, Book 4: chap.'t: and What > _y make er 


ries, 2 Koll. Abriag. 154 


IO e 


By the 1 H. 4. chap: 13. nd 4 Ha has 202 Guftomers 1 or 8 
trollers in every Port of England hall be Refident n their Offices 


iu proper Perſon, without making any Deputy. 
By the 4 H. 4 chap; 21. Searchers in wo Ports o England hal 


not dei by Deputy: 13 10 te on 2 
See the 2 H. 6. >. 10. . Cobeeiag Officers that may make 


q 4 


Depanes. 
the 5 Ed: 6. chap. 16. Concervingthe Sele a een 
of an Ofhce, infra.” dn 


By the I W. & M. Sal. 1. 3 * en the Church of 
E friend choſen to any Parochial | Office, who, ſcruple; the Taking of 
the Oaths, &c. .may execute their Office by a Deputy, to. be allowed 


as the Officer ſhould have been. we? 


The Grantor may lawfully ö Ouft 4d Diſchares his Officer for * 1 Inſt. 233. 
Lib, c. at Pleaſure, where He hath no other Profit, but a Collateral * X — _ 
certain Fee [Qu.]; as Bailiff, Receiyer, Surveyor, Auditor, (7c. . 
the Exerciſes of which are but Labour and Charge to them. Yet He 
muſt have his Fee. But where the Fees are to be taken out of the 
Profits appertaining to the Grantor within his Office, and where the 
yn it ſelf is profitable to them, there the Grantor cannot diſ- 

e the Officer of his Service. As if a Man doth Grant to another 
the Office of the Stewardſhipof the Courts of his Manors, even with 

a certain Fee, He cannot diſcharge him at Pleaſure, becauſe he hath 
—_ Fees and Profits belonging to his Office. So it is as to the Of- 
fice of the Keeper of a Park; for He hath not only; his certain Fee, - 
but Profits and Avails in reſpect of his Office, as Deer- Skins, c. 
Therefore no Man ſhall make void his own Grant to the Prejudice 
of the Grantec. But if Bailiffs, Receivers, &c. that have only a 


Collateral Fee, have their Offices granted oy, Patent for Life or 
TAG-& os v3. da Tears, 


CL rn Ser nes Aww, - — — — — 
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ou the}-cannotbe removed gt Ploaſure; much leſo can Stowards 
of 'Coliris, Of rhey hold their Ofkices: hy Patent. 4 But as to Pri- 
vate Offices granted 95 Deed, the Grantor or his Heirs may lawfully, 
turn out the Grantee, if he doth not well and truly execute the Of- 
fee. Forte Bltate which hy hath m tha Office ds upon a Congi- 
51 en in Law Ce.) TJ d& bis Dut 


Lit. 378. 


init. 97 DDr ö 
* > Offices-may be FH, WO ommnan Law. aud by ane. | 
I. 1. By Common'Law, n ni 5 O of ioo aods . 3H 


9 Kip. os r Non ſbr df PU Ofter; which ebnen tbe Admioiſtration, 
1 Inf.233. a. of uſtice, or the Commonwealth. Here a Nbrreſtr id 6. Cauſe of 
Coke's Ce. Forfelture. But 'Nor-oſtr vFitſelk, withoutiſomo ſpedisl, Daniggg, 
6. 45- is no Forfeiture of ''P7r;vato Offices. 1 — ſame may be ſaid of a 
Refufer to exceute the Offige upon | 1 69 1210 et 
t Lit. 378, yl Miſaſer, us If a Koepor of a Park kills any. Deer without 
nl 33 be Warrant, or cuts down any Trees to his on 'Uſe,! Cc. it is a For- 
feiture of his Off. Por This and ſuch like Offices are founded up- 
on Skill and Confidence, eee to them by 12 
: Kitch. 285. Law. And thus at Dopu oz is Miſdemeanour may make his Of- 
feet loſe his Offiee, "Ae not the Miſdemeanour of the Grantee for 
Life, for he ſhall fprfeit only his own Eſtate, Thus if a Steward 
burns the Court-Rolls, taketh a Bribe, (5c. he forfeits his Office by 
 Ioſt-233-d. this Miſuſer. Where the Conditionin Law requires Skill and Con- 
44. fidonco, as in Caſd'of Offices, an Infant ot Feme Cavert, not ob- 
ſerving it, forfeit their Interaſt, whether they comp to the Office by 
Grant or- Deſcent. But if an Infant or Feme Covert bręak a Con- 
dition in Law, that requires no Skill or Confidence, this is no abſo- 
lute Forfeiture. Yet here a N e in Deed binds Them. 
2. By Sratate. O 21mm) SLIME „ J Ne 


y the 5 Ed.. chap; Vg De ſhall fell any Office or Dad 
of the ſame, or any Part thereof, or take any Reward, or Promiſe 
thereof, or make an 7 for any Reward for the ſame, Dirett- 

ly or Indirevly, # the Office ſhall concern the Adminiſtration, Pro- 
FAR: or Execntion of 7eftice; or Clerkfhip iu any Courts of Re- 
cord, or concerning. the Nins Revenue, Account, Cufions, or any 
Attendance ina 4 ne g, Aulrage, Auditorſhi p, Swrpeyor of 
the King's Land, s, or the Keeping of any of His Ma 97 457 Col tes, 
Forts ; >, Pain that the Sellet' of chOf ar Deputation fhall wot 
only hoſe and forfeis bis Right and Bftate therein, or the Gift or 
Nberiuation to the ford 22 or Mepasaiun thereof, But t hat the 
Buyer ſhall immediately be Diſabled 'to enjoy the faid Office or De- 
2 Provided, hes thts Att hall not extend to any 5 ＋ of 
THrberitance for the Keeping! of .a Foreft, Chaſe, Park, Haufe, Manor 
Garden, nor to the Two Che 7aftices, or Fuſtices of Aſſiſe, but thas 
they may Grant Offices as before. 22 all Ati done by amy Officer 
W by "Wyo of "nn 2 ane be m iu L * be be re- 
Ve 


„Jen, e Wa Wonen Abet Gee Ber to an 4 
100,21 36367: de * ren yp n. I. Wee the Right of Nominating and 
3 how 5 
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Appointing a Regiſter did Devolve to the Crown by Forfeiture, and 
not to the Biſhop of the Dioceſe. Y Such Oſſices (as to the Right) ? $ Rep. 47. 
are determinable at Common Law, | 

See 12 Nich. 2. chap. 3. and of Bribery, Book 3. chap. 3. 

See alſo 13 Car. 2. Stat. 2. chap. 1. 25 Car. 2. chap. 2. 1 V. & M. 

Sell. 1. chap. 8. and 21: & 8 V. z. chap. 27. 5 Ann. chap. 31. 

9 Ann. chap. 20. 1 Georg. 1. ch. 13. 3 Ceorg. 1. ch. 15. x Georg. t. 

chap. 6. See the Statutes concerning Under-Sheriff, Bailiff, Gaoler, 

Book I, chap. 7. uy 37H WIR Nt? 2 x | 


By the 1 Ann. chap. 8: No Office Cioil.or Military fhall be coid 
by the Death of the King. . But ſhall continue ' ſis Months, unleſ} 
Superſeded, or made Void by the next Succeſſor. 


XI. Of Franchiſes, wherein L ſhall ſhew, 1. What is a Franchiſe. Of Franchi. 
2. Their ſeveral Kinds. z. What Franchiſes ought to have Allow- © 


ance, and what not. 4. How Franhizſes may be Fhrfeited. 8 

ü What js Fuchs 0 Dan NC e de 

A? Franchiſe or a Loy is a Royal Privilege in the Hands of a * Finch 164. 
Subject, either by Charter of Letters Patents ot Prefcription. All Li- 


berties aro derived from the Crown; and therefore they are Extin- 
guiſhed, if they come to the Crown again by Eſcheat, Forfeiture, 
&c. A Franchife or Liberty may be veſted in Bodies Politick or . F. N. B. 230. 
Corporations," Aggregate or Sole, or in many Perſons that are b not » 2 15g. 221. 
Corporations (as Counties, Boroughs, Towns;) or in a ſingle Perfon. 
One Liberty cannot be granted to the Prejudice of another, that was 
granted before. For Priority of Grant is to be regarded, __ 
. They are of Different Kinds; The Chiefeſt of them is the 
Principality of Wales, the Counties Palatine of Lancaſter, Dur- 
han, Cheſler, Ely. Next Counties, Hundreds, Cinque Ports; Ports 
of the Sea. Then there is a Liberty of having a Leer, Manor, or 
Lordſhip, a Liberty to wake a Corporation, to have a Chroner, to 
Huld Pleas, and to have Cogmizance of Pleas, Gaols, Bailiwicks of 
Liberties, and Retwy-: of itt, the Liberty of a Foreft, Chaſe, Park, 
Warren, Fairs and Marker j, Felons Goods, Goods of Fugitivet, of 
thoſe put in the Exigent, Deodands, Treafure-Trove, Waifs, Eftrays, 
IWreek of the Sea, Ge. © © © 2 | 
Of the e hot of Maler, and the Counties Palatine, I ſhall 
fay fomerhing hereafter in the Fourth Book, chap. 2. I have men- 
tion d Caumie, and Hundreds in the Introduction. Cinque Ports 
ſhalt be ſpoken of too in the Fourth Book. Of Gadls and Coroners, 
fee Book 1. chap. 7. OF Corporations, chap. 8. Of Manors and 
2 fee Book 2. chap. 1. Book 4. chap. 1. and of Leets, 
Boo 4. CPAP. 1. 401 5 110 6 | 
It is Neceflary to ſpeak here only of Liberties to Hold Pleas, and 
to have Cygnizance of Pleas, of Bailimicks of Liberties, and Return 
of Writs, of the Liberties of Foreſt, Chaſe, Park, Warren, Fairs and 
Markets, Goods of Flons, Fugitioes, of thoſe put in the Zaigent, of 
Deodands, Treafare-Trove, Mads, Strnys, Wreck of the Sea; which 
are Liberties uſually drawn into Queſtion. þ | _ FO 
1. The Liberty © to Hold Pleas (Tencre Plagita) is to have a fu 
Court of one's own, and to hold it before a Mayor, Bailiff, Oc. in 2 toe 72, 
fach a Place, according tothe Courſe of the Common Law. Herein 4 Inſt. 87, 
— One pq Abr. 
161, 
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One may preſcribe : But the Cauſes here may be removed to the 
Highe r Courts. Such are the Courts in Corporations,' which are 
mere] yconcurrent Juriſdictions. $18.1 ROMO) 33 ids 91. 
21 inſt. Ju. b. 2. To have d Cogniſance of Pleas, (Cognitionem Placitorum) is to 
1 have Power, to draw Cauſes out:of the King's Courts into one's own, 
5 Rep. 118. With an Excluſive Juriſdiction: This lieth not in Preſcription, but 
9 Rep. 29. in Demand of the Lord ; and: is. always of Record, and claimed by 
* * 543» Charter. Tho Principality of Malen, the Counties Palatine, the 
2 Danv. Abr · Cinque Ports, and the Univerſities, are Juriſdictions exempt, and 
163, 164, have Cogniſance of Pleas But © theſe particular Juriſdictions, dero- 
lat 548. ating from the Jutiſdiction of the General Courts of the Common 
a Law, are always to be taken ſtrictly. [See of the Courts of the 
Cinque Ports. reed whom no ese 
3. A Baihwick is that Liberty, which is exempted from the Sheriff 
of the County, over which tie Lord of the Liberty appointeth à Bai- 
liff, to do ſuch Offices within his Precinct, as an Under- Sheriff doth 
at large under the High- Sheriff in the County. Such is the Bailiff 
of Weſtminſter, of the Dean and Chapter of St. Paul's, &c. ¶ Sec 
for his Oath 27 Elig. chap. 12. | 5.70 ant 5 

Theſe Bailiff of Liberties cannot Arreſt a Man without a War- 
rant from the Sheriff of the County. And yet the Sheriff cannot en- 
f 1 Ventr. ter the Liberty himſelf at the Suit of a Subject f without this Clauſe 
= 453. in his Writ, (eig.) Non Omittas Propter Aliquam Libertatem, Gc. 
See IWeft. 2. or 13 Ed. 1. chap. 39.] Yet He may Arreſt in Any 
uch Franchiſe upon a Oo Minus or Capias Utlagatum, and in all 
Writs whatſoever at the King's Suit. if the Sheriff, Oc. doth enter 
the Liberty without ſuch a Power, the Lord of the Liberty ſhall 
have an Action againſt Him, tho' the Execution of the Writ may 
ſtand Good. See 27 H. S8. chap. 24.] \ To ng 
4. Some Franchiſes (which are not Counties by themſelves, as 
York, Briſtol, | On.) &c.) have Retwrn of IWrits (i. e.) they may 
make Certificate or Anſwer to the Courts above of that which is 
done by their Bailiffs, to whom Mandates are directed to execute 
*2Inft. 452, Writs. 8 This Liberty may be by Grant or Preſcription. When 
+33- :.,... the Bailiff Returns his Precept, he muſt ſet his Name to it. h Fines 
4979. © or Amerciaments for inſufficient Return of Writs, or other Proceſs 
3 made by the Stewards or Bailiffs of Liberties, ſhall be laid upon 
chap. 42. the Stewards or Bailiffs, and not upon the Sheriff or Lord of the 
Franchiſe. But the Lord ſhall Anſwer for the Bailiff, if he is in- 
ſufficient. [Sce the Caſe of Sir Robert Atkins, 1 Vent. 399. and 
LW : chap. 5. 27 H.8. chap. 24. and ſee Under-Sherift, Book. 1. 

chap. 7. oa Eo | 
{ rInſt.233. a. F A? Foreſt (Ferarum Statio) is a certain Territory of Woody 
Nan t. cf. 1. Ground and Fruitful Paſtures, Privileged for Beaſts of Yenary (not 
num. 1. Fenery) or of thoſe that are gotten by Hunting, or for Fowls of Fo- 
24 7 fl. zoo, Teſt, Chaſe and Warren, to reſt and abide there in Safety. * The 
zo  'King may make a Foreſt in his own Ground at this Day, but not in the 
Ground of Subjects without their Conſent. This 'Verritory of Ground 
fo Privileged is meted and bounded, and known to be ſo, either by 
Matter of Record (by Writ- iſſued to the Sheriff of the County, who 
hall take an Enqueſt of the Place and Bounds, and Return it into 
4 loſt, 3o1. Chancery, &c.) or by Preſcription. I By Preſcription it may be 
| Good in the Grounds of other Men. The King may Grant a Foreſt 
10 95 to 
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to a ® Subject; but in the Hands of a Subject it is not properly a F 8 m 1 aft. b. 
reſt, But rather a Chaſe; By the Grant of a Foreſt; not only the {1,6 rf] 
Privilege, but the n Land it ſelf paſſeth. | | , 


C 
A Foreſt doth conſiſt of o Eight Things, (viz.) Of '$0i4 Covert, „ Int 5. b- 
Laws, Courts of Record, Judges, and Officers of Record, Game, and gg. 
certain Bound]. — Of the Courts of the Foreſt, Book 4. chap. 1 
AP Purlien (from Par clear and exempt, and lien a Place) con- * 4 Inſt. 303 
taineth ſuch Grounds, which Hen. 2. Rich. i. or King John added to 
their Ancient Foreſts over other Men's Grounds, and which were af- 
terwards Difafforeſted by the Statute of Charta de Forefta, chap: 1. 
& 3. The Owner may lawfully Hunt there, fell Timber, &c. as if 
they had never been Afforeſted. 1 | 
[See the 4 Iuſt. 299, 3oo. Concerning the Diſpoſal of the King's 
tVoods in Forefts.] © | | ab aha: 
6. A Chaſe (from Chaſſer To chaſe) is a Privileged Place for the 
Reccipt of Deer and Beaſts of the Foreſt. [See of a Park, infra] 
being of a Middle Nature betwixt a Foreſt and a Park. 1 It is com- 4 11nft. 233. a. 
monly Leſs than a Foreſt, and not endowed with ſo many Liberties, 
as Offers, Laws, Courts; (5c. and yet is of a larger Compaſs than a 
Park, having more Officers and Game than a Park, Every Foreſt is 
a Chaſe, but every Chaſe is not a Foreſt. It differeth from a Park 
in that it is not Encloſed. For if it is encloſed, it is a good Cauſe of ß 
Forfeiture; * tho" it muſt have certain Metes and Bounds. But it 4 Inſt. 317. 
may be in other Men's Grounds as well as in one's own. It is not 3'* 
Lawful to make a Chaſe, Park, or Warren without! Licence under * 11 Rep. 87, 
the Broad Scal. For this would be to appropriate Beaſts, that are 7% 19. 
Fere Nuturæ, to one's'gwn Uſe. ** * | 
A Chaſe is Governed by the t Common Law. One may have 4 Inſt. 314, 
* Common in a Chaſe as well as in a Foreſt; and the Owners of 2 1,6. 298. 
Woods may cut down Timber, Gc. without any one's Licence. 
Chaſes that were never Foreſts, cannot have any * Purlieu. * 41nft. 303. 
7. Ay Park (from Parquer to Encloſe) is a Great Quantity of ! 1 Inft-233.a. 
Ground eneloſed and Privileged for wild Beaſts of Chaſe by the King's ; = 
Grant or by Preſcription. No Man now can erect a Park without a 
Licence under the Broad Seal. For the Common Law does not en- 
courage Matters of Pleafure, which bring no Profit to the Com mon- 
wealth. The Beaſts of Park or Chaſe properly extend to the Buck, 
Doe, Fox 82 Gc. but in a Common and Legal Senſe to all the 
Beaſts of the Foreſt. A Park muſt be Pnclaſed. For if it lies open, 
it is a good Cauſe of Seiſure into the King's Hand as a Thing for- 
feited. And the Owner cannot have an Action againſt thoſe that Hunt 
in his Park, if it lies open. BEA | ee 
| To a lawful Park Three Things are required. 1. A Grant or 
1 2. Incloſures by Pale, Wall or Hedge. 3. Beaſts of 
a Park. * 
There are Parks in Uſe and Reputation, erected without Lawful 
Warrant, and yet are called Parks. I do not ſpeak of theſe Nominal 
Parks; tho the Owner of ſuch a Park may have an Action, for Kil- 
r Wee ks 64th: 
2 Parks as well as Chaſes are Subject to the Common Law; and 4 Inf. 314. 
are not to be Ruled by the Foreſt Laws. | 01 
[See how a Keeper of a Park may forfeit his Office. Of Offices, ſu- 
pra, 5 Georg. 1. chap. 15. Of the Forfeiture and Puniſhment of a 


Keeper 
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Keeper of a Park, 5c. for Taking or Killing, Deer without Conſent of 
the Owner. See alſo of Killing Deer by Game- Keepers in the Sta- 


tutes concerning the Deſtroying of the Game, Book 3. chap. 3. 


[See Weſtm, 1. chap. 20. or 3 Ed. 1. chap. 20. 3 Fac. 1. chap. 13. 
1 es, 2. chap. 10. 3 G 4 M. chap. 10. 5 Georg. 1. chap. 15. 


f a 28. 8 Geo. 1. chap, 19. 9 Geo. 1. chap. 22. For the more 


a Terms of 
the Law, v. 
Warren, 

1 Inſt. 233. a. 
8 Rep. 138. 
d 4 Inft. 318, 


Effectual Diſcovery, and Puniſhment of Deer-Stealers.] 4 


Perſon ſhall unlawfully Pull down or Deſtroy, or cauſe to be Pull d 


down or Deftroy'd, the Pales or Walls of Any Park, &c. where Red 


or Fallow Deer ſhall be then kept, and being convitted by Confeſſion, 
or Oath of One or more Haie before a Fuſtice of the County, 
He ſhall be ſubjelt to the Penalties of the 3 & 4 W. & M. chap. 10. 


for killin Any One Deer. [See 43 Hlis. chap. 7. 22 & 23 Cr. 2. 
or Br 


chap. 7. eaking down Pales and other Fences. ] 

8. A Warren is a Liberty by Grant of the King, or by Preſcrip- 
tion, for Preſervation of Beaſts and Fowls of the Warren. Beaſts, as 
Hares, Conics, Gc. Fowls, as Partridge, Pheaſant, Quail, Rail, 
Woodcock; or Water-Fowl, as Mallard, Hern, Gc. b A Chaſe, 
Park or Warren are Collateral Inheritances, and not iſſuing out of 
the Soil as Common doth. :; A Free Warren may lie open; for there 


is no Neceſſity of encloſing: it. One may have a Warren in an- 


© x1 Rep. $7. 
2 Inſt. 199, 


9 5 Rep. 104, 
1 Cro. 548. 


no One hath Property in them. 


2 2 Inſt. 220, 
221, 713. 


f 4 Inſt, 272. 


other's Land; for the Grantee may Alien,the Land, and Reſerve 
the Franchiſe, | © But no one can make a Warren, and Appropriate 
thoſe Creatures that are Feræ Nature, without the King's Licence, 
as before Obſerved, d No Action lies, if Conies eat up another 
Man's Corn, Gc. But the Owner of the Corn may Kill them. For 

[See the 22 Car. 2. chap. 25. 4 & 5W.& M. chap. 23. 5 Ann. 
Sefſ. 2. chap. 14. 9 Ann. chap. 25. 3 Georg. 1. ch. 11. For the better 
Preſervation of the Game, and the Statutes relating to the Deſtroy- 
ing of the Game, Book 3. chap. 3.] | 

9. Of Fairs and Markets. 1. What is a Fair or Market ? 2. Of 
Toll in Fairs and Markets. 3. How Property is alter d by Sale in 
Fairs and Markets? 2 

1. What is a Fair or Market? 

Ae Fair (from Forum or Ferie) is a Great Sort of Market, granted 
to any Town, &c. for Buying and Selling, and for the more ſpeedy 
and commodious Proviſion of ſuch Things, as the Subject needeth. 
It is uſually kept Once or Twice in the Lear. A Mart (a Merce 
or Mercando) Is a Great Fair holden every Lear. 

A Market (from Mercando, Buying and Selling) is leſſer than a 
Fair, and granted to a Town, (c. for the like Purpoſes; but chiefly 
for the Proviſion of ſuch Victuali, as the Subject wanteth. This is 
uſually kept Once or Twice in the Week. So that evey Fair is a 
Market, but every Market is not a Fair. f There may be a Mar- 
ket without an Owner. Where there is an Owner, a Butcher can- 
not preſcribe to ſell Meat in his own Houſe N a Market-Day, 
for the Market muſt be in open Place, where the Owner may have 
the Benefit of it. hes | 


Ch. 2. Laws of England. 2005 


8 Every one, that hath a Fair or Market, ought to have it by 5 1 10fl. 220, 
Grant, or Preſcription, which ſuppoſes a Grant or Charter. And if *5* 
the King Grants to one a Fair or Market, He ſhall have of Courſe 
a Court of Record, called a Coxrt of Pie-Powder as incident there- 
unto. / [See Of the Court of Pze-Powders, Book 4. chip. 1.) In 
Common Specch, the Fair or Market is taken for the Place, where 
it is kept. But if one hath a Pair or Market by Charter or Pre- 
ſcriprion, and another obtains a Market near it to the Nuſance of 
the former Fair or Market, h He may avoid it. For there are al- » 1 106. 4:6, 
ways theſe Words in the Grant, (viz.) Da Ondd non fit ad Nocu- 1 Rep. 45- 
mentunt Alterins Mercati. [See Of the Clerk of the Market, 

Book 1. chap. 7.] 

Every one, that hath a Market, ought to have Pillory, Tum- 

brel, &c. to puniſh Offenders. 


By the 13 Ed. 1. Stat. 2. chap. 6. Fairs and Markets ſhall not be 
kept in Church. yard]. TE: 

By the 2 Ed. 3. chap. 15. Every Lord at the Beginning &f his 
Fair muſt Cry and Publiſh how long it ſhall endure. 
- By the 27 H. 6. chap. 5. All Fairs and Markets are forbidden to 
be kept upon a Sunday, Ge. 


2. Of Toll in Fairs and Markets. In moſt Fairs and Markets 
Toll is to be paid to the Owner. | | 
i Toll (or Tolne) is properly a reaſonable Sum of Money or Pay- 11 fuſt. 420. 
ment to the Owner of the Fair or Market upon Sale of Things 
Tollable within the Fair or Market, or for Stallage, Pickage, Gc. 
It is always to be paid by the * Buyer, not the Seller, unleſs there is 4 Inſt. 221. 
a Cuſtom to the contrary, Nothing is Tollable of Common Night 
before the Sale. In Antient Fairs and Markets Toll may be paid 
by Cuſtom for the Standing in the Fair or Market, tho Nothing 
is Sold. Such a Cuſtom muſt be Time out of Mind; which Cu- 
ſtom no One can Challenge, that claims the Fair or Market by 
Grant within the Time of Memory, (v.) ſince the Reign of 
Rich. 1. So that it is better to have a Fair or Market by Pre- 
{cription than Grant. Toll was firſt ! invented, that Contracts might ' 3 Ind. 2 20. 
be made Openly and before Witneſſes. os 
At this Day there is not any ® certain Toll taken; but if that = 2 1nR. 223. 
Which is taken be unreaſonable, it is puniſhable by the 3 Ed. 1. 
chap. 31. Of which the Judges ſhall Determine, if it comes judi- 
cially before Them. Toll may, be ſaid to be n Qutragions, where n z Inſt. 22% 
a Reaſonable Toll is due, and Exceſſive Toll is taken; or where 
no Toll is due, and Toll is taken and nnjuſtly Uſurped. The 
King cannot Grant an Outragious Toll. Outragious Toll diſcourages 
Men from Furniſhing Fairs and Markets. If the King docs not 
Grant Toll with the Fair or Market, the Patentce ſhall have no 
Toll. It is not Incident to a Fair or Market by a General Grant. 
Such a Fair or Market is a Free. Fair or Market. {Sec 10 & 
11 V. z. chap. 23.] Toll in Fairs is generally Taken upon the Sale 
of Cattle, as Horſes, Gc. but in Markets for Grain only. » And i Rel. Abr. 
the Lord may ſeize until Satisfaction. F TT 


An Inſtitute of the Book IL 


-— mT; . "4 


as 
” 2 Inſt, 221. The v King ſhall pay no Toll for any of his Goods ; and a Man 
i Roll Abril nay be Diſcharged from the. Payment of Toll. by the King's Grant, 


t. x B. 227, 


18 Rep. 46. 


either Generally or Specially in his own Fairs and Markets; and of 
Toll which together with any Fairs or Markets have been Granted 
after ſuch Grant or Diſcharge; but the King's Grant cannot Diſ- 
charge Toll formerly due to Subjects either by Grant or Preſcription. 
Priority of Grant is to be Regarded, 'Tenants in Ancient Demeſne 


are Exempted and Diſcharged of Toll for Things coming of thoſe 


Lands. If Toll is Demanded of, them, 'I'hey may ſue to have 
Letters Patents under the King's Seal, directed to all Officers, to 
ſuffer them to be Toll- free, or they may have the Writ De Eſend 
quiet De Tolonio. [See Of Eftates in Ancient Demeſue, Book 2. 
chaps 1. and Of the Court of Ancient Demeſne, Book 4. chap. 1.] 


By Weſt. 1. or 3 Ed. 1. ch. 31. V Exceſſive Toll be taken in a Mar- 
ket-Town by the Lord's Conſent, the Franchiſe ſhall be ſeiſed. If by 
other Officer, He ſhall pay Double Damages, and ſuffer Forty Days 
S [Sce the 2 Iaſt. 219, Gc. For the Expoſition of this 
Statute.] ? © . 0 

By the 2 & 3 Ph. & M. chap. 7. 8 Denner of a Fair or Mar- 
let ſhall appoint a Toll-taker, where Toll is to be taken, or a Book- 
keeper where no Toll is paid, to fit there from Ten of the Clock in 
the Morning until Sun-ſet, in Pain of Forty Shillings for every 
Default. [See the Statute at large, and the 31 Elis. chap. 12. 
Concerning Toll, and the Toll-keeper in Horſe-Fairs, Voucher 


upon Sale, and Redemption of an Horſe ftolen, Oc. 


r There are divers other Sorts of 'Tolls, as Turn- Toll, where Toll 
is paid for Beaſts that are Driven to be Sold at Market, and do Re- 
turn unfold; Toll Travers, where one claimeth to have Toll for 
every Beaſt Driven over his Ground; Throng h- Toll, where a Town 
preſcribes to have Toll for ſuch a Number of Beaſts as go through 
the Town, or over a Ferry or Bridge maintain'd at their Coſt. 
There is alſo Tronage for a Beam with which Things are to be 
weigh'd; Pontage, Paviage, Cranage, Mharfage, Anchorage, Stal- 
lage, Pickage, &c. | 

3. Property is Altered and Deveſted by Sale in Fairs and Mar- 
kets Overt. For all Contracts of any Thing Vendible there ſhall 
bind the Parties, and thoſe that have Right. But this Rule hath 
Teelve Exceptions. 1. It ſhall not Bind the King; tho' it ſhall Bind 
Infants, Feme Coverts, Ideots, Men beyond Sea and in Priſon that 


have Right. 2. The Sale muſt be in a Place that is open, ſo that 
any one that paſſeth by may ſee it; not in a Back-room, Ware-houſe, 
cc. 3. It muſt be in an open and proper Place, and proper to the 
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Trade of him in whoſe Shop it is Sold; as Plate muſt be Sold in a 
Goldſmith's Shop, not in a Scrivener's, &c. for no one will Search 
there for ſuch 'Things. 4. It muſt be a Sale, not a Free-Gift with- 
out any valuable Conſideration. 5. The Buyer muſt not know that 
the Seller hath a wrongful Poſſeſſion. 6. The Sale muſt not be 
Fraudulently betwixt Two, on Purpoſe to bar him that hath Right. 
7. H the Seller acquireth the Goods again, He that hath Right may 


take them. 8. There muſt Be a Sale and Contract. Therefore a Sale to 


a Man of his own Goods, or a Sale by an Infant known to the Buyer 
2 to 


Is Qui prior eſt tempore, forior eſt in jure. 4 Rep. 30. 1 Inſt, 347, b. 
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to be ſuch, - or by a Feme Covert known to be a Feme Covert: 
(bnlefs for ſuch Things as ſhe uſually Trades for, or by Conſent Fi 
her Husband) bindeth not: 10, The Property is not alter'd if Toll 
is not paid, where the Statutes require it. [See the 2 & 3 P. & 
M: chap: 7. 31 Elis. chap. 12;] though by the Common Law the 
Property was altered; though no Toll paid: 11. The Sale muſt not 
be in the Night; but between Sun and Sun; though the Sale that 

is made in the Night is Good betwixt the Parties, not. to Bind - 
Stranger that hath Right. 12, If the Party robbed purſues his Suit .. 
freſhly; and Convicts the Felon, though the King's Officer, or any; . 
other that ſeiſed the Goods ſelleth them in Market-Overt, the King 
or the Other ſhall make Reſtitution of his, Goods: For the Proper- 
ty was in the Cuſtody of tlie Law, and therefore could not be al- 
tered; by Sale in Market-Overt:., [See the 21 H. 8: chap. 11. and of 
Bankrupts, chap. g. poſts Concerning Sale of their Goods in Mar- 
ket-Overt.] JE 4+ Ha * | | MES DELFT fd 7 OTIS! CG Ya. * reer 
In : London every Day except Sunday is a Market - Overt, and the 5 Rep. 83. 
Sa les in Shops there for valuable Conſiderations are Good. 4 But in Moore 300. 
the Country, where Things are Sold in diftin& Places in a Fair or 

Market, the Goods muſt be ſold in the uſual Place appointed for 

the Sale thereof; otherwiſe the Property is not altered,  _ 

Sale upon a Sunday, tho in a Fair or Market, ſhall not after the 
Property _ 0197 Feds bined) 


By the 34 & 3 H. 8. chap. 26. No Sale of Goods and Catile ſtolen 
in Wales, or Sold in any Fair or Market there, ſhall alter the Pro: 
perty thereof. MT Os vi_Xed a Sadr bet wrs luc 
Zy the 2 & 3 Ph. & Ma: chap. 7. The Sale of Horſes in Market- 
Overt is made Void in Six Gaſei. And if any Horſe that is floler 
ſhall not be Sold, Given br Exchanged according to, the 'T eniour of 
this Statute, the Owner may take again the ſaid Horſe ewhere-ever 
He finds Him, or have an Action of Detinue or Replevin for 2he 
ſame. See the Statute at large; and 2 IA. 715, 716: Fot the Ex- 
e . vin hos ogy 
| By the 31 Eliz. chap. 12. Six Points more (by Mas of Addition to 
a former Statute) are laid down; for ſaving the Property of Horſes t 
the Right Owners, whether the Horſe be ſtolen or not. Which Point 
being not obſerved, the Sale is void. | See the Statute at large, and 
for the Expolition thereof the 2 Iuſt. 716, 717,718, 7194] 


So that what by the Twelve Exteptions above tepeated, and what 
by the Twelve Additional Points by theſe Statutes, the Property. « 
Horſes, c. is ſo preſerved, that it is almoſt impoſſible, I hat the 
Property of Horſes, 6c: (ſtolen or not ſtolen) ſhould be altered by 
_ Sale in Market-Overt, if the Owner is induſtrious to purſue chend 

gections. on ed 11936) e e & to to e 0 

See: the 5 &6 Ed. 6. cha. 14. An AR againſt Engrſſers, Fore: 
ſtallers and Regrators; and ſee of theſe Of Secs in the Pleas of the 
Crown, Book 3. chap. 3. PRICEY pt” uu 

See the 1 & 2 P > M. cha: 1 An Act, That Perſons Dwelling 
in the Country ſhall not ſell divers Wares in the Cities or Towns 
Corporate by Retail, but in open Fairs. 

Kt al: 01 A: A E e Kaen 4 10. There 
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10. There tro Liberties of Seiſing Goods and Chattels of Nba, 
Firitives, and of - thoſebpnt in thb! Buigent. AIſ6 Liberties! of 
1 Braid, r Tove Walfs, Eftrays, and Herd ofi the! 
1911: 31 
« 1 inf. 114. . odds and Cbattels of * Felon in may be forfittd by Convittiod 
. — 12 — -without Conyittion.0" Bür the Porteivure ought al- 
3 inſt. 549, Wi pear of Record;” So the Gods of one Fu de ſe are not 
$5, 227. ion) nn preferited, of found of Rook: Therefore the Good 
n £m.» efbplorrr of themſolves, cart be elhim'd by Pre- 
1 Saund. 2 74. Apen. IF the King! Seen the Goods and Chattels of Fe lou the 
Goods and, Chttels Felons of Thiinfotves do not paſs! 
Rep. 22 The God and Chattols of y Fugirts are the proper Goods of 
2 Inf 281. Him that AQ for & Peldhy;j/ and ard Forfeited tothe Lord of the 
Franchiſe, whet the Flight g found of Noecord, eiter by Indidtrhent 
upon the Death of a Man Befbre the Corotiet, or-by-Verdivt upon 
Acq uittal, if it be found that he fled for the Felony, For the on 
ö dy de found Not guilty, yet he may forfoit his Goods Ne. 
bel, Forfeiture upon Fligbr, Boot A. hap. 3. 
5 Rep. 110, ＋ he See Bo thoſe put in che z Bæigent are berſeitod, len 
1 * G0 of Jadicted ef Felony withdtaweth Hrnſolf ſo long 
b til the Writ of Exigent, m Order to an Outlawry, is waer rs e 
Him. This withdrawing # 4 Fligkt in LA. 8. this Forfdmure 
yk ſtand, tho' He renders himſelf upon the Exigent, and afterwards 
qo Pan nd Not Guilty. If the Party was Impriſon'd, or beyond Sea, Cc. 
„His Dxecntofs vr Adminiſtrators, Mall have a Writ of 
5 Raveils the COAT of the Exigent. [Sovof Forfeituse upon 
3 Book 4. chap. 587 
„106 51. 4 N. Hkgdand (Deb Panilum) is when ny Moveablo Thing In- 
42 5 or Beaſt Animate 46th cauſe or vecaſion the untimely Death 
"Man! by Miſchaniee, 98 the Fuult of Himſelf or 
Ser rr.) in. any County of Hagland (but not upon the Sea or 
5 Wat 2 that Thing, and every Thing moving with it is 
ited to he King or Giantee of the Crowh;' if He dies within a 
Son and a Day 112. As when a Cart-wheel runneth over à Chri- 
ſtian, and killed him, the Cart-wheel, Cart and Horſes are givon to 
the Lord of 222 Liberty, to be Diſtributed amongſt the Poor, for tho 
Ap aling-of 'God's Wrath. If the Forfeiture is to the Crown, tho 
y 840 * of it. I one under = hier Ape of Fourteen falls from 
a Cart, Horſe, Oc. there is ho Deddand, But if a Horſes Ge. kills 
any One w thin the Age of Diſcretion (i. e. under Fourteen) it is : 
ant. ings fixed to the Prechold cantiet be Deodands, a 
* 1 Sid. 204. the! Wheel ef a Mill; * a Bell — in # Steeple, Cr. whleſs 
red! fr 410 Freehold befots eeidem happened, If A. 
Aleth 4 Man with the Sword of B. the Sword is a Deodand, If 
dhe falls out of a veſſel in freſh Water, the Veſſel is a Deodand. but 
not if He falls out of a Veſſel in Salt Water; tho the Arm of the Sea 
is mn the © 5 a County; becauſe Perſons de ou are einmal 
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Jur v Who Bindiar Preſent the Heath by, 5 * 
gt oor and appraiſe.the Deodand, For the Goods are, nat; , 
orleited' in T h 10 Caſchkuntil the Matter is found of Sas) 154 b 5 Rep. 116; 
0 fore np be claim d b er is [See Of the Court of , i 48 * 
the 89 Book 4. chap. I, Bur the following. Frapthiſes on be 4 os 1581. 
9 d 955155 ant or Preſcripti As 

Tredpre: rope For, 7h re bed Frund) which is Treaſure boi e 4 Toft, 142; 

Fin the Farth, (not lying upon the Earth or hid j .in the Sea,) a 7; 183 
nich for want of a True Owner belongs to the Lord of the Liberty 83 bs 
by Special Gnant or Preſeri Keen But if the Owner may any, 155 
be knowh, then it does not belong to the Xing, or Lord of the L 
berty under him. Nothing ig ſaid to 911755 ſure-Trove but "Gol 910 
and. Silver... To. donceal it 74 "ine 45 Impeif onme 1 

B. WG Bona Mabiata) are Goods Which are ſeri and” wai- « 5Rep. 109. 

ved upon Purlyit (for fear of being Appr ehended) 100 the Thief in his Kitch, 81,84: 
Flight; and ue that Accqunt | korteile 12 the, on, 1 the Manor: 
'F he Reaſon of this Forfeiture is as a Puniſhment 0 Aae 
the Goods, for not Purſuing and! Bringing che Thief to be ttainted. 
I the Thief had not the Goods in Poſſeſſion upon purſuit, chert is % 
Forfeiture; an then the Ow T how ſeiſß them where He finds, them, 
W y freſh 9 5 ola | e 21 H. S. chap. 11.} 

e 47 x (Extrabors). are Tale that ſtray. i nto anofher Braus Finch i 77. 
GERT and not own'd by any Man. In this Cafe, if they are pro- Kireb. 50,81. 
claimed on Two Market Days! in Tuo ſeveral Towns next Aoi 15 . . 
and the Owner-doth not claim them within a Yegr and a Day, t 
belong te the Lord of the Liberty. If a Lord (Who claims meer 
the Kin ing) ee a Stray Three- quarters of a Year; ani within the 
Year it ſtrayeth again, ang gnother Lord getteth it, th 1.400 arſe, ; 

cannot Re-take it; cial phi the Year and a Day are pa Pro- 
claniation made as aforę d, He hath no FProperty' 1M wee the 
oſſoſſion of the Second Lac is Good againſt If the Owner 
claims' the. Stray within the Year and Y, Hs ih pay fe or the 
f Keeping. Hut in the mean Time the Lord cannot wor is tlio' {i Kal Abr. 
He may milk: A ſtray Cow within the Year; If the Cattle were ne- . 48. 
ver,proclaimd, the Owner may take them at any Time: No Fowl 
can be Strays ys but s Swans; and then Proclamation muſt be made as s 7 Rep. 16, 
in other Caſes, The Cattle of the b King Cannot be aß NA 
feited as ſuch to the Lor of the Manor. en 
8. A Jreck (Wretcum Maris) is ap fied to ſuc ich Go Goods 48 after 1 
Shipwreck are caſt upon the Land by che Sea, an lef 8 theſs within; + of. 185, 
ſome County, None of thoſe Good which are alled Je etſam (from 
being Caſt into the Sca while the Ship is in Danger, an fg Periſh- 
eth) or thoſe called Flos 11 (from Floating 7 0 92 Sea after. Ship- 
wreck) or thoſe called or Lig 7 (Godds ſup in the Sea; bu 
tied to a Buoy, c. 90 Hor 7 4 ng again; Palle Shine) 
aro to be elteemed | 5 long as.t 585 ar upon the Sea 
and are not caſt upon the N 920 f the 2 are c 
upon the Aon bg 10 they are 1 A) be 1700 
in ſome County, w ye no Inch and 
get SIR $0 7557 87 ath wy hy A 1 55 Ds aan, i at- J Hep 10), 

Mz an a may gaing rant or Preſcription; as well as 105. 
Tat fe, Wl and E Eſti gts. If there , is no Grant or Pre- 10 1 * 
a ſcriprichs, 
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ong to the Kin, For where rio Man edu claim 
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Ys 


1**'" eſcape alive out of a Ship, whereby the Owner of the Goods may. be 


oh Dar and a Day. 


, . known, neither the V, el nor any T. Ving therein Hull be adjudged 
Meek; bit ſhall be teſtor d tc the Owner, if He claims within a 
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I the Goods are not ſeiſed by the Lord of the Liberty, but taken 
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By the 17 Ed. 2. chap. 11. The King ſhall have Vreck of the Sea; 


See the 12 Hun. Sell 2. chap. 18. An Act for Preſerving all ſuch 
Ships and the Goods thereof, which ſhall Ranges to be forced on 
Shore, or Stranded upon the Coaſts of this Kingdom, &c. Command- 
ing all Officers adjoining to the Sea, to call together as many Men, 
as are neceſſary to Aſſiſt, ec. [See the 4 Georg. 1. chap. 12.] 

3. What Franchiſes ought to have 4Howarce, and what not? 


Il have ſaid, That ſome Franchiſes lie in Point of Charter, and 


— — = 
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cannot be claim d by Preſeription; and that ſome lie in Preſcription 
and Nage without the Help of any Charter. Now, if the Franchiſes 


! 9 Rep. a7, that depend on Charter were granted! before Time of Memory, 


2 Inſt. 281, 
494495,496- 


496 i - Franchiſes, which may be claim d only by Preſcription, without Re- 


(viz. Before the Reign of Rich. i.) they are not any Records Plead- 
able, if they have not the Aid of ſome Matter of Record within Time 
of Memory, or ſince the Beginning of the Reign of Rich. 1. as A 
lowance before the Juſtices in Eyre, Juſtices of the Common Pleas, or 
before the Barons of the Exchequer, or by Force of ſome Confirmation 
by Charter of ſame King within Time of Memory. Theſe are ſuf- 
ficient, without ſhewing the Charter, to ſup rt the Pranchiſes. 

But if the Charters were Granted within Time of Memory, they 
are pleadable without ſhewing any Allowance or Confirmation. Yet 
If They have been Allow'd or Confirm'd as aforeſaid, The Franchi- 
ſes may be claim d by Force of the Allowance or Confirmation, with- 
out ſhewing the Charter. [Sce the 3 Ed. 6. chap. 4. 13 Eliz. chap. 6. 
and 5 Rep. 52, 53. See the 6'& 18 Ed. 1. Stat. de quo Varranto, 
and the Expoſition thereof, 2 ,. 279, Gc.] Uſage may uphold 
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cord either of Creation, Allowance or Confirmation. Neither doth 
2 Grant or Confirmation by Charter deſtroy ſuch Preſcription. (G.) 

4. How Franchiſes may be Forfeited? 1 Franchiſes and Liberties » Fisch, 
may be Forfeited by Mil uſer or Non-uſer. 1. By Miſcuſer, as by ap: 14. 
keeping a Fair or Market otherwiſe than it is Granted, as by keep- Kitch 64 
ing a Fair or Market upon Two Days, when One only is Granted ; 
or by keeping it upon a Monday; when it is Granted to be kept on a 
Wedneſday ; or for Extorting Fees, where none are Due, &c. A 
Miſ-uſer of any Point, where there are many in One Franchiſe; is a 
Forfeiture of all of them, who Depend upon one Another; but not 
.of thoſe Franchiſes which are ſeveral. When one Claimeth or Uſeth 
Franchiſes and Liberties; which He ought not to have, it is ſaid to be 
an Lſur pation upon the King; and the King ſhall have a Writ of 
52 IVarranto for that as well as upon a Mißuſer. 2. * By Non- 5 Rep. 56; 


- —ͤ — — —— — 


Her; for if one hath Liberties, and doth not uſe them within Me- Kisch. 4. 


mory, they are Loft. Nomuſer of a Market is no Forfeiture. But 
not to Exerciſe the Office of Clerk of the Market, &c. is a Cauſe of 
Seiſing, and a Forfeiture by Non: uſer; becauſe it is a Neceſſary Of- 
fice, and for the Good of the Commonwealth. So They may be 
loft by Nonclainn: * | Wi] 
For Statutes concerning Franchiſes and Liberties, See the 9 H. 3: 
chap. 9. 9 H. 3. chap. 37. 3 Ed. 1. chap. 9. 18 Ed. 1. & 30 of 
6 Ed. 1. De Quo Marranto, and Stat. De T allagio non Concedendo; 
or 34 Ed. 1. chap. 4.—1 Ed. 3. Stat. 1. chap. 1.14 Ed. 3. Stat. 1. 
chap. 1. 20 H. q. chap. 1. 27 H. 8. chap. 24. 32 H. 8. chap. 20. 
2 & M. Sf. 1. chap. 8. Concerning the Rights of London. 4 & 
5 W.& M. chap. 22. and the 9 Ann. chap. 20. For the more caſy 
Tryin g the Rights and Franchiſes in Corporations and Boroughs. 


XII. » A Privileze is a Private Law, allowed to a Private Man“ Covet's 

or Corporation, to be exempted from the Rigour of the Common 8 

Law. It is ſometimes uſed for a Place, that hath a Special Immu- 2 Roll. Abr. 

nity. Therefore, an... ld ta WR KT 272,273,214 
A Privilege is either Per/ozzal or Real. Perſonal, as of a Mem- e . 

ber of Parliament and Convocation, and of their Servants, not to 

be arreſted Sitting the Parliament or Convocation, Gc. Real, as 

that which is Granted to a Place, as to the King's Palaces, to 

Courts at Meſtuinſter, to the Univerſities, that their Members or 

Officers muſt be ſued within their Precincts or Courts, and not in 

other Courts. [See Of Writs, Book 4. chap. 4.] S 

And now having ſpoken of the Two Diviſions of Eſtates in 

Lands, Tenements or Hereditaments, It will be proper to ſhew 

how Lands, 'Tenements or Hereditaments may be Acquired or 

Convey'd from one to another. * | 
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How Lands, Tenements or Hereditaments ina) be Ac- 
quired,.(viz.) 1. By Occupancy. 2. By Deſcent. 
3. By Purchaſe, (wherein Of Deeds, and the ſeveral 
_ Sorts of Conyeyances, as Feoffment, Fine, Recovery, 
Indentures to Lead Uſes, Covenants to ſtand ſeiſed 
to Uſes, Bargain and Sale, Grant, Leaſes, Leaſe and 
Releaſe, Confirmation, Aſſignment, Exchange, Sur- 
render, Revocation and New Declaration, 3 
Obligations, Defeaſances, Deviſe.) 4. By Preſcription. 
A e 


How Lands, I) Roperty in Landi, &c. may be Acquired either, 1. By Occupan- 
= be og | Cy. 2. By Deſcent. 3. By Purchaſe. 4. By Preſcription. Or, 
Conveyed, 5. By Bſcheat. | 


By Occn- I. By v Occupancy, where the Title accrues by the firſt Entry. As 
7 Inf. 41. b. When Tenant for Term of another's Life dicth, while He for whoſe 
388, 4. Life the Leaſe is made is Living, He that firſt Entreth ſhall hold 
the Land during the other Man's Life; and ſhall be ſubje& to the 

Payment of the Rent reſerved, &c. There can be no Occupant a- 

gainſt the King, nor of any Thing that lieth in Grant, as of Incorpo- 

real Rights or Eſtates. But to prevent Occupancy, at the making 

of the Grant it is adviſeable to add theſe Words, 170 To Have 

and to Hold to Him and His Heirs, during the Life of Cæſtuy que 

Die, or of Him for whoſe Life the Leaſe was made. For then it 

is Deſcendible to the Heir; or elſe the Tenant or Grantee (if He 

\ hath the Eſtate without the Word Heirs) may aſſign the Eſtate 

over to divers Men and their Heirs in Truſt, for Him and His Heirs 


during the Life of Ce/tuy que Vie. But now 


By the 29 Car. 2. chap. 3. If the Leſſee for the Term of another's 
Life Derzife not the Eftate, and His Heir becomes Occupant, it 
ſhall be chargeable in his Hands as Aſſets by Deſcent to pay Debts, 
as Lands in Fee-ſumple, elſe it ſhall go to the Executors or Admini- 
firators, and be Aſſets. [See of an Eſtate for Life, chap. 1. ante, 
and of Adminiſtration, poff, chap. 6.] 


By Deſcent. II. By Deſcent, or Hereditary Succeſſion, Property in Lands, Go. 
4 r1oſt.13.b. may be Acquired. 4 Deſcent (Deſcenſus) is a Means, whereby 

237-» Kb. One doth derive his Title to certain Lands as Heir, and by Right of 
* 1 Ver, Blood, to ſome of his Anceſtors; © unleſs hindred by Illegitimation, 
415,416 [See Of a Baſtard, Book 1. chap.6.] Half-blood, Attainder, or Cor- 
ruption of Blood, or by being an Alien, or by Act of Parliament. 
[See 11 & 12 V. 3. chap. 4. 9. 4 Concerning Papiſts.] This is the 

Nobleſt and Worthieſt Means whereby Lands, &c. are acquied. 
A Deſcent is cither by Common Law, Cuſtom, or Statute. 

2 1. By 
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Ch. 3. * Laws of England. En 


1. By Common Law, as where one hath Land of Inheritance in 
Fec- ſimple, and dieth without Diſpoſing thereof in his Life-time, and 
the Land goes to His Heir of Courſe. This Deſcent is either Li- Hi Inſt. 10. b. 
neal or Collateral. Linecal is a Deſcent downwards in a Right Line, 3 Ku. 
as from Grandfather to Father and Grandſon. The Lineal Heirs 2795 
muſt firſt inherit. Collateral is a Deſcent, which ſpringeth out of the 
Side of the whole Blood; as Grandfather's Brother, Father's Brother, 
Cc. Therefore © if a Man purchaſeth Land in Fee- ſimple, and Dies Lit 2 
without Iſſue, there for Default of the Right Line, He which i next of 
Kin in the Collateral Line of the whole Blood (tho' never ſo. Remote) 
comes in by Deſcent as Heir to Him. * For there is a Next of Kin by 1 Inf. 10. b. 
Right of Repreſentation, and by Right of Propinquity, or Near- Nep. 40,41. 
neſs of Blood. He that is Inheritable, is accounted in Law next of 
Blood. As when a Man hath Two Sons, 4. and B. and Dieth. 4. 
purchaſeth Lands in Fee-ſimple, and Dieth without Iſſue. B. hath 
Two Sons C. and D. and Dieth. C. the Eldeſt Son hath Iſſue, and 
Dieth. Now tho' D. is neareſt of Blood to 4. He ſhall not inherit, 
but the Iſſue of C. who repreſents the Perſon of C. who if He had 
lived, had been Legally next of Blood to 4. But yet there is a Di- 
verlity betwixt next of Blood inheritable by Deſire, and next of 
Blood capable by Purchaſe. For where Lands are limited to the 
ncxt of Blood by Conycyance, or come otherwiſe than by Deſcent, 
the next of Blood by Right of Propinquity (as was D.) ſhall firſt 
take; tho He was not Legally next, to take as Heir by Deſcent. 

Inheritances may Lineally * Deſcend, but not Aſcend. So the Fa- F* 3: 
ther can never come to the Lands which his Son has purchaſed in * 
Fec-{imple by Lineal Aſcent, tho He may by. Collateral Aſcent ; as 
when the Son's Lands come to His Uncle (as Lands may Aſcend in 
the Collateral Line) They may afterwards come to His Father as 
Heir to the Uncle, Y The Uncle in this Caſe is Heir, but not Abſo- » x Inſt. 11. b. 
Jutely Heir. For if after the Deſcent to the Uncle, the Father hath 
Iſſue another Son or Daughter, That Iſſue ſhall enter upon the Un- 
cle, and take the Eſtate from Him, Gc. L357; g | 
One muſt be Heir to Him that was laſt 2 Actually ſeiſed, or that * Lit. 8. 
Hath actually entered on the Lands. For if a 'Tenant in Fee-{imple | on 1 
of Land, Rent, Advowſon, Uſe, Gc. hath a Son and a Daughter by 3 Rep. 41. 
One Yenter, and a Son by another, and dies ſeiſed, and the Elder 
Son dies without Iſſue before Actual Seiſin, the Younger Brother is 
Heir to the Father. But if the Elder Brother had Entred, the Siſter 
ſhould have been Heir to Him, A Seiſin in Fee-tail cannot be under- 
ſtood; tho' One hath a Fee-ſimple Expectant upon it. If the Father 
Tenant in Fee- ſimple had made a Leaſe for Tears rendring Rent, 
and died; tho' the Elder Brother had died before he had receiv d the 
Rent, yet the Actual Poſſeſſion of the Leſſee for Years was the Poſ- 
ſeſſion of the Elder Brother, to make the Siſter Heir. But not if the 
Father had made a Leaſe for Life or Gift in Tail, and died; and the 
Elder Son had receiv'd the Rent; e for tho Lounger uur 
$15 10 Fee eee 1 7 Went 


Tinea refta ſemper preferinuy tranſverſali. 1 Inft. 10 bz. 111445 
Propinquior excludit propinguum, et propinguus remotum, et remotus remo- 

1255 n0n valet in magis prapingquo, non valebit in magis remoto. 8 Rep. = 

5 1 6 146 ae feono /impiici facit ſororem eſſe bæredem. Lit, 8. 3 Rep. 41, 
42. 1 Inſt, 15. b. E i Halt ora ram ü een 
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would be Heir to the Father, becauſe the Eldeſt Brother was never 
ſeiſed of the Freehold, but the 'I'cnant for Life or Tenant in Tail. 

None can Inherit any Lands as Heir, but only the Blood of the 

* firſt Purchaſer. As if the Father purchaſes, the Blood of the Mo- 
ther ſhall never inherit. But if a Son purchaſes, and there is no 

Heir on the Part of the Father, then the Lands ſhall go to the Heirs 

on the Part of the Mother. For They are of the Blood of the Son, 
the firſt Purchaſer. But where Lands do * Deſcend from the Part 
of the Mother, the Heirs of the Part of the Father ſhall never In- 
herit. So on the Contrary. Obſerve then the Difference where the 
Son Purchaſeth Lands in Fee-ſimple, and where He cometh to 
Them by Deſcent on the Part of the Mother, or on the Part of 
the Father, 

None ſhall have Land of Fee-fimple by Deſcent as Heir to any 
dLit. 6, 7, 8. Man, unleſs He is Heir of the“ hole Blood. As if a Man has 
Nep. 41,42 TW O Sons by Divers Yerters, and the Elder purchaſeth Lands in 

| Fee-fimple, and Dies without Ifſuc, the Younger Brother ſhall not 
Inherit, but the Uncle of the Elder Brother, Gc. A Siſter of the 
Whole Blood ſhall be prefer d before the Younger Brother of the 
Half-Blood. But the Younger Brother may be Heir to his Father or 
< 1Inft, 10. a. Uncle, for He is of the Whole Blood to Them. © Half-Blood is no 
= RT Impediment of Deſcent as to Fec- ſimple Lands of the Crows, or 
to Dignitiec. Neither is it reſpocted in Eſtates in Tail; becauſe the 

Iſſues do claim in by Deſcent per Formam Doni; and the Iſſue in 

Tail is ever of the Whole Blood to the Donee. 

3 Lit, 3. As to the Deſcent betwixt Brethren, the 4 Eldeſt muſt Inherit, 
For He is nioft Worthy of Blood. As if there be'Three Brethren, and 
the Middle or Youngeſt purchaſeth Lands in Fec-ſimple, and Dies 
without Iſfue, the Elder Brother ſhall have the Lands by Deſcent. 

*1 Inſt, 50.b, = Note, That an Heir ſhall never Enter and take as a Purchaſor, 
if He is named only to take by Way of Limitation of Eſtate in 
Courſe of Deſcent. 

In ſhort, Lands and Tenements in Fee-fimple Deſcend. 1%, To 
the Eldeſt Son as Heir, and to His Iſſue; che Sons firſt in Order of 
Birth; and for want of Sons to all the Daughters Equally. For 
where there are Females in Equal Degree, They Inherit all as 

One Heir, and as Coparceners. [See Of Þftares in Coparcenary, 

chap. 1. ante. ] 2dly, If the Eldeſt Son has no Iſſue, then to thi 
next Eldeſt Brother of the Whole Blood, and his Heirs; and for 
want of a Brother to a Siſter, or Siſters of the Whole Blood, and to 
her and their Iſſue. 3dly, For want of Brother or Siſter, to an Un- 
_ cle and his Iſſue; or for one: of Uncle to an Aunt or Aunts, and 
Her and Their Iſſue. 47%, Thence to the Father. 57hly, Thence 
to the Half-Blood and How Iſſue. 67h ly, For want of Uncle, Fa- 
ther and led and their e to the next of Kin in the Col- 

lateral Line. 

Thus Lands in Fee · imple el Deſebnd by the Common Law, if 
there is no Settlement to the contrary by Conveyance or Teſtament. 
* 1 Inſt. 15. b. f. But yeu muſt underſtand, That the- Jus Corone differeth in many 
Thin gs as to Deſcents n the General Low concerning the er 
4 en pere 
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There was a great Deal of nice Learning touching Deſcents from 
one Dying ſeiſed of Corporeal Eſtates in Fee-ſimple, or Fee-tail, + 
which take away Eutries, and Continual Claim (which is an Entry 
in Law) of Diſſeiſecs, and Force the Perſon Diſſeiſed to an Action; 

| becauſe by Intendment of Law, the Heir of the Diſſeiſor cannothave 
the true State of his Title. But this is now of very little Uſe. For, 


By the 32 H. 8. chap. 33. Vhere a Diſſei ſor dieth ſeiſed of Lands, 
the Deſcent ſhall not take away the Entry of the Diſſeiſee, or His 
Heir, unleſs the Diſſei ſor had peareable Poſſe Non thereof five Tears 
2 after ſuch Diſſeiſin committed without Entry or Continual 
Claim. | Sad 


This Statute extends to a Diſſeiſin 8 without Force as well as to a s iInſt. 238.3. 
Diſſeiſin with Force, to Succeſlors whoſe Predeceſſors were diſſeiſed, 8 
tho' it only ſpeaks of the Diſſeiſee and his Heirs. After the Five 
Years, the Diſſeiſee muſt make Continual Claim, as before the Sta- 
tute. It is ſaid, That Abators and Intruders are out of this Statute, 
becauſe The Statute is Penal, and extends to a Diſſeiſin that wasthe 
moſt Common Miſchief. The Feoffee of a Diflciſor is alſo out 
of the Statute, and remains as at the Common Law. [See chap, 3. 
and Book 4. chap. 3.] Dok wine e bc 1 4098 

[By 3 & 4 Ann: chap. 16. No Claim or Entry ſhall be of Avail, 
within the Statute of Limitations, Gc. unleſs an Action be brought 
upon it in one Year, and proſecuted with Effect. 725 

[See of Heir and Anceſtor, Book 1. chap. 6. 

2, By Cuſtom in Fee-fumple. [4 i rm 
Deſcents of Fee-ſimple h by Cuſtom are of feveral Kinds. | Some- Dr. & Stud: 
times to all the Sons, or to all the Brothers, where one Brother Dieth l. + 
without Iſſue; as in Gavelkind :. Sometimes to the Youngeſt Son, as — 
in Burrough Engliſh. Lee the Introduction, Of Particular Cuſtoms.) Jn. 110.b. 
Sometimes to the Eldeſt Daughter, or to the Youngeſt, &c. as ſome x5 _ 
Cuſtomary Lands. id 7 At Nu, 

3. By Statute in Fee- tai! according to the Statute of Weft. 2. or 
13 Ed. 1. chap. 1. Theſe Deſcents of Eſtates in Fee-tnil are Direct- 
ed by the Manner of the Settlement or Limitation. 1.65) it 


Wrong, as Diſſciſin, Abatement, Intruſion, Uſurpation, &'c. which 
are not in Law Purchaſes but Injury and Oppreſſion. A Purchaſe | 
is UI intended by ! Title, either for ſome Conſideration, or by 1 Inſt. 18. b. 
Gift. For a Gift is in Law a Purchaſe ; whereas Deſcent (as hat 8 
been ſaid) cometh of C6urſe by Act of Law. ® All Contracts are v Dr. & Stud. 
Comprehended under this Word Purrhaſe. For it is not much ar- 3 A 
gued in the Laws of England (as in the Civil Law) what Difference TY 
there is betwixt a Contract, Promiſe, Gift, Loan, or a Pledge, a 
Bargain, a Covenant, (5c. ſince the Intent of the Law is to have the 

| e Anatoly 
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* Ad ea que frequentins accidunt, jura adaptantur. 1 Inſt. 238. a. 5 Rep. 
12. 6 Rep. 77. 8 . „ . 6: 45 ad 
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Effect of the Matter argued, not the Terms. [See my New Iuſti- 
tute of the Cioil Law, &c.' Book 3] © mee 
Let us therefore forthwith proceed to ſhew, 1. J/ho may Purchaſe 
or Convey. 2. How-One may Purchaſe ot Convey, (viz.) by Deed. 
3. The ſeveral Formal Parts of a Deed of Conveyance. 4. The 
_— Sorts of Conveyances by Deed. 5. How Deeds are made 
Void. „ . ASK 
1. Who may Purchaſe or C % ? | 
„1 Inſt. 15.6, The u King may Purchaſe to Him and His Heirs; but He is ſeiſed 
16, a. 51. a. thereof in Jure Coronæ. Natural Perſons, Incorporate Perſons, 
or 2% (Sole or Aggregate) Ideots, Madmen, Deaf, Dumb, and Blind, Mi- 
3. b. noris, and all other Reaſonable Creatures may alſo Purchaſe, except 
11 ep: 5 as hereafter is excepted. > But ſome have only Capacity to Purchaſe, 
3.a, not to Hold; as Aliens, | See 32 H. 8. chap. 16.] Felons after Felo- 
7 Rep. 17,18. ny committed, who then purchaſe, and are afterwards attainted : In 
-- this Caſe the Lord of the Fee ſhall have the Eſcheat. If attainted 
and then purchaſe, They can only purchaſe for the Benefit of the 
King. Corporations: (Sole or Aggregate, Eccleſiaſtical or Tem poral) 
purchaſing in Mortmain without Licence, (5c. cannot Hold; tor the 
King ſhall have the Lands by his Prerogative. [See ante of Aliens, 
Book 1. chap. 3. and of Mortmain, poſt. chap. 4-) And ſome have 
Ability to Hold upon Purchaſe, or not to Hold, at the Election of 
Themſelves or Others; As Infants or Minors, who may Agree or Diſ- 
agree, when they come to Age; Lunaticks and Feme th whoſe 
Heirs or Husbands may agree or diſagree to it; tho the Lunatick 
Himſelf making a Purchaſe and recovering His Memory, cannot 
waive it : He may agree to it; and if He doth, His Heir cannot af- 
terwards difagree. But a Feme Covert her ſelf, without any Cauſe 
alledged, may waive the ſame after the Death of her Husband; tho” 
the Husband agreed thereto. So may her Heir, if after the Death of 
the Husband ſhe herſelf do not agree to it. 236 
A Wife is a good Name of Purchaſe without a Chriſtian Name, 
* or if the Chriſtian Name is added and miſtaken ; as Em for Eme- 
Iyn, &c. Yet in Pleadings the proper Name muſt be ſet forth. 
But Chapters are not of Capacity to take by Purchaſe without the 
Dean. . Pariſhioners, or Inhabitants, or Church-wardens, Commo- 
ners, Papiſts, [See 11 & 12 V. z. ch. 4. 1 Georg. 1. chap. 55. ] may 
not Purchaſe or Hold Lands. [See the 12 JF. 3. ch. 2. 1 Georg. 1. 
chap. 4. and 29.] whereby Aliens, tho' made Denizens or Naturaliz'd, 
are, uncapable to have «wy Grant of Lands, Oc. from the King, 
5 Georg. 1. ch. 27. By which Artificers, exerciſing or Teaching their 
Trades in Foreign Parts, are made incapable of Taking Lands by 
| Deſcent, Deviſe, Purchaſe, Oc. [ See of Forfeitures, Book 4. ch. F.] 
1 1oft. 3. b. And ſome may not Purchaſe 4 Particular Things, 145 of Offices, 
chap. 2. 4079 and ſome Purchaſes may be avorded. [Sce the 13 
20S Th 5. 27 Elis. chap. 4. infra, and of a Baſtard, Book 1. 
chap 6, | | 
The King may Coroey as well as Purchaſe ; and ſo may all others, 


br except Men attainted of Treaſon, Felony, Premunire, Aliens 


Born, [See Book 1. chap. 3.] Ideots and Lunaticks, Feme Coverts, 
4 et? ns | Infants, 
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* Utile per inutile non vitiatur. 1 Inſt, 3. a. 
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Ch. 3. 
Infants, [But ſee 7 Ann. chap. 19.] and Men under Dureſs; for tho 
they may Purchaſe, the Conveyance of theſe may be avoided. A 
Man, Deaf, Dumb and Blind, that hath Underſtanding, and ſound 
Memory, tho he expreſſeth his Intention by Signs, may convey. 
Some Bodies Politick (as © Biſhops, Colleges or Halls, Dean and * 1 Taft. 43. a, 
Chapter, Guardian of an Hoſpital, Parſon, Vicar, &c.) muſt Con- 
vey purſuant to the Statutes to be mention'd hereafter, [See Of 
Leaſes, poſt. . 5 

t Note, That where one hath Two Ways of Conveying Lands, . Inft. 49. a. 
both at Commor Law, and intends to paſs it by one of Them, which 
cannot be done, It may paſs by the other, if there are ſufficient 
Words to paſs it that Way. But where One may paſs Lands, either 
by the Common Law, or by raiſing of an Uſe, and ſettling it by 
Statute, there in many Cafes it is otherwiſe, 


By the 13 Eliz. chap. 5. All Frandulent Conveyances of Lands, 
&c. Goods and Chattels, to avoid the Debt or Duty of another, ſha 
(as againſt the Party only, &c. whoſe Debt or Duty is ſo endeavour- 
ed to be avoided) be utterly void. And every of the Parties to ſuch 
Fraudulent Conveyance, &c. being Privy therennto, and Fuſtifyin 
the ſame, ſhall forfeit One rar Value of the Goods, &c. Provided, 
This Act ſhall not extend to Grants made Boni Fide, and upon Good 
Conſideration, to Perſons not Privy to ſuch Colluſion, or having no 
Notice or Knowledge thereof. * | 


Here u Two Things are to be conſider d. The Confederation and * 3 Rep. 87, 
Bona Fides. The Conſideration muſt be valuable, as Money, Mar- 82 
riage, (5c. [See Of the Conſideration, infra.] * Bona Hades is op- 
poſite to Fraud, and to a Truſt expreſſed or implied. So that there 
muſt be a Good Conſideration, and ſuch a Bona Fides, to bring it 
within the Proviſo. [See Of Gift, chap. 6.] een, 

This Ac againſt Conveyances to Defraud Creditors, G. makes 
the Conveyance void as to all Strangers, who are to receive Prejudice 
by it; but between the Parties it is to ſtand Good, [ See the Statutes 
concerning Fraudulent Conveyances of Bankrupts to deceive Credi- 
tors, poſt, chap. 4 nere 

But if one, that is indebted, doth Bond Fide ſell his Lands, tho 
it be with Intent, to avoid Payment of his Debts, this is Good, if 
the Purchaſor is not Privy to his Intent. — 

As this Act was to Relieve Creditors againſt Fraudulent Convey- 
ances, and all Others who have Cauſe of Action for any Penalty or 
Forfeiture, ſo for the Relief of Purchaſers, it is Enacted, ' 


By the 27 Eliz. chap. 4. That every Conveyance, Intereſt or In- 
cumbrance of, in or out of Lands, &c. made to Defraud any Pur- 
chaſer upon Good Conſideration, fhall (as againft ſuch Purchaſer on- 
ly, and all Claiming under him) be utterly void. Aud TY of the 
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* Fraus et dolus nemini patrocinari debent. 3 Rep. 18. ) Rep, 38. PAL 115 

Luod alias bonum et juſtum eſt, /f per vim vel fraudem petutur, malum ct in 
juſtum efficitur. 3 Rep. 78. Ait VG DARED $525 atze BI 

Fucatus error nuda veritate in multis eſt probabilior. 2 Rep. 72, 73. 

Sefe rationibus vincit veritatem error. Ibid, | 
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x 3 Rep. 83. 


Parties or Previes, who ſhall juſtify the ſame to be made Bona Fide, 
upon Good Conlideration, to the Diſturbauce of the Purchaſer, 


. : 


an 
&c. Mall. forfeit, One Tears Value of: the Lands, &c. Provided, T hot 


Conveyances.made. upon Good Conſideration and Bona Fide ſhall be 


- 


- 


: ood, notwithſtanding this, Att. 


-no.d fug Cot) 1 lig .!: Wt nh 5 
of N „*The Conveyance is not made void againſt All, but only 
againſt Thoſe, who afterwards come to the Land Bond Fide, and 


upon Good Conſideration, ''Both Bona Fides and a Good Conſidera- 


tion are requiſite, to bring it within the Proozſo. For in a Deed a 
Conſideration may be Good, and the Deed not made Bond Hide; be- 
cauſe the Deed; may be Fraudulent, and accompanied with a Truſt. 
The Conſideration of Nature and Blood is a Good Conſideration; but 
not ſuch a Good or valuable Conſideration, as Money, 6c. which is 
intended in the Statute. The Statute means Money paid, or other 
Good Conſideration given, See Of Confederation concerning the 
Rennes in Deeds, infra.] The Conveyance being void, it is not 

aterial, whether the Purchaſer had .Y Notice of the Fraudulent 


5 Rep. 60. : | 

Conveyance, or not. For Notice cannot make that Good, which 

was; void as to him. Again, = 

1 g tr 4 < 5 . J g , | ; . 

By the ſaid Statute, I, Lands are firſt convey d with Clauſe or 
23 Rep. 82, Condition of.*.. Revocation, &c. and are afterwards ſold or changed 
83. for Money, or other Good Conſideration paid or given, before the firſt 


 Comveyance . 


Conveyance is Revoked, according to the Power reſerved, ſuch firft 
all be void againfs the Purchaſer, and all others clain- 
ing under him. Howbeit, No lawful, Mortgage made Bona Fide 
eithout. Fraud ſhall be impeach d by this 42 See further in the 
ſaid Act concerning the Entry of Statute-Merchant and Staple in the 
Office of the Clerk of the Recognizances, elſe to be void againſt the 
Purchaſer of Lands chargeable therewith, &c: And ſee of Statute- 


# 


Merchant and. Staple; and Of Recognizances, infra. #3 
By the 29 Car. 2. ch. 3. Judgments, as againſt Purchaſers Bona 
Fide for valuable Comſideratiou, ſhall be Judgments only from the 


Signing, and Entry of the Month and Tear upon the Taper or Re- 


cord. And no Recognizances ſhall bind Lands in the Hands of Pur- - 
chaſers Bona Fide, and for valuable Conſideration, but from the 
Tine of the Enrollment of the Day, the Month and Tear in the 
Margin of the Roll. And no Writ of Execution ſpall bind the Pro- 

rty of Goods, but from the Time fits Delivery to the Sheriff, &c. 
80e the 4 & 5 W. & A. chap. 20. An Act for the better Diſcovery 
of Judgment in the Courts at Weſtminfter. And ſee Of Fudgment 
and Execution, Book 4. chap. 3. 


Buy the ſaid Statute, No Action ſhall be brought, to Charge any Per- 


ſon upon any Contract, or Sale of Lands, Tenements or Heredita- 
ments, or any Intereſt in or Concerning the ſame, unleſs the Agree- 
ment. be in Writing, ſegned by the Party to be charged therewith, or 
by ſome” other Perſon by him lawfully Authoriſed. 


See the 3 & 4W.& M. chap. 14. For Relief of Creditors againſt 
Fraudulent Dewviſes, | | 

And the 4 &,5 V. & M. chap. 16. An Act to prevent Frauds by 
Clandeſtine Mortgages. Alſo. the 9 Ann. chap: 14. Concerning 
Mortgages obtained by Gaming. ST ee an 


y 
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By the 10 Ann. chap. 22, Fraudulent Conveyances made to Opali- 


fy one to Vote for Knights of. the Shire, ſhall be taken as Free and 
Abſolute againſt the Perſons who executed the ſame. 


[Sce the Statutes for appointing Regiſters of Conveyances and 
Incumbrances of Lands in Midaleſex and Torkſhire. 2 Ann. chap. 4. 
5 Ann. chap. 18. 6 Ann. chap. 35.] 

See the Statute Againſt * Uſury, 12 Ann. chap. 16. * 5 Rep. 69, 


O. 
Note, That Purchaſers without Notice of Incumbrances are Fa- , 
voured in the Chancery. | See Of Eſtates upon Conditions, ante, ch. 1.] 
2. How one may Purchaſe or Convey. 
All Purchaſes or Conveyances of Lands Regularly muſt be by 
Deed. [Sce 29 Car. 2. ** 3. 
Ad Deed (Factum) in the Underſtanding of the Common Law * 1 Inſt. 35. b. 
is an Inſtrument written in Parchment or Paper, comprehending a 171. b. 229. * 
Contract betwixt Party and Party. Ten Things are neceſſarily In- 
cident to it. 1. Mriting in any Hand or Language, ſo that it be 
Legible. 2. Parchment or Paper; not upon Leather, Cloth, c. 
3. A Perſon able to Contract. 4. By a ſufficient Name. 5. A Per- 
ſon able to be Contracted with. 6. By a ſufficient Name. 7. A 
Thing to be Contracted for. 8. Apt Words required by Law. 
9. Sealing. 10. A Delivery. 
Of Deeds, ſome Concern the Realty, ſome the Perſonalty, and 
ſome are Mixt. Again, Deeds are Indented, or Poll. 1. An © I- © 11nft.35.b, 
denture (inſtar Dentium) is a Writing, containing a Conveyance 143-5 553. 
between Two or more, Indented or Cut unevenly, or in and out,; Rep. 2. 
on the Top or Side, anſwerable to another Writing, that likewiſe 
Comprehendeth the ſelf ſame: Words, It uſually begins thus, This 
Jndenture, &c. But if a Deed begins, This Indenture, and is not In- 
dented, it is no Indenture, but It may work as a Deed-Poll. Yet if the 
Deed is actually Indented, and there are no Words importing an In- 
denture in the Deed, it is an Indenture in Law. This Indenture may | 
be 4 Biparrite, where there are Two Parts and Parties to the Deed; * Lit. 370, 
Tripartite, where there are Three Parts and Parties; Oyadripartite, 4 > bY . 
Ounquepartite, &c. All which muſt be Indented alike, and then they 
make but © One Deed in Law ; every Patt of the Indenture being of Lit. 370, 
as Great Force and Effect as all the Parts together. It may be made ; Ig. 229.4. 
in the Firſt or Third Perſon. And tho the Feoffor, Donor, or Leſ- 230. b. 
ſor only Seals the Part of the Indenture running in the third Perſon 
belonging to the Feoffee, Donee or Leſſee, the Indenture is Good. 
For if the Feoffee, Donee or Leſſee, never Sealeth the Contiterpatt 
belonging to the Feoffor, Ic. he has an Intereſt in the Eſtate; being 
made Party to the Deed in the Beginning. But if the Indenture is 
made in the f F irſt Perſon, mention muſt be made in the Deed, ＋ hat b Lie. 373. 
the Feoffee, (5c. hath put his Seal, and He muſt put his Seal decord- * Iaſt. 230. b. 
ingly to make himſel Parry to the Deed: For He is not Party t. 
the Deed (being made in the Firſt Perſon) but only by the Clduſs 
that He hath put his Seal thereunto. 'That Part which the Feoffor, 
Grantor, or Leſſor Seals, is called the Original, and the Reſt are ſaid 
to be Chunterparts; tho now of late it is thought more proper, to 
make all the Parts Originals, and to be Sealed as ſuch by all Parties. s Lit. 58. 
Otherwiſe, if the Original and Counterpart Diſagree, you'mult judge n. 
by the Original. In Deeds Indented all Parties are 8 Eſfopped (or x 
| tt Con- 4 Rep-53,54- 
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54, 133. Feoffee, Donor and Donee, Leſſor a 


*.3 Rep. 83. Marriage already had or to be had, Sc. 2'T 
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Concluded) to ſay againſt any Thing contained in it. It Eſtops a 
Leſſee, to plead that the Leſſor had nothing in the Land. But where 
an Intereſt Paſſes from the Party, there can be no Eſtoppel againſt 
Him. Laſtiy, No Bond, Covenant or Grant can be made Jo or 
> 2 Inſt. 673. With any, that is not Party to the Deed, bh if the Indenture is Reci- 
procal between Parties of the one Side and Parties of the other ; 
otherwiſe, if it is not Reciprocal, or made between Parties, as when 
the Deed begins, To all Chriſtian People, &c. Know all Men by 
i 1 Inft.229.a. theſe Preſents, &c. without a Between, &c. 2. A Deed i Poll (fo 
called, becauſe it is cut even, or Polled) is that Writing which is 
plain without any Indenting, Every Deed that is pleaded ſhall be 
intended to be a Decd-Poll ; unleſs it is alledged to be Indented. A 
Deed-Poll is properly Single, and but of one Part, and is intended 
for the Uſe of the Feoffee, Grantee or Leſſee. It commonly be- 
gins thus, To all People to whom theſe Preſents ſhall come, 8c. or 
* Know all Men by theſe Preſents, &c. In this Deed- Poll a Leſſee is 
: — 8 b. * not Eſtopped or Concluded to plead, That the Leſſor had no- 
thing at the Time of the Leaſe made. For tho Leſſor only puts 
His Seal to it, and Delivers it only as His Act. | - 
! 1 Inft. 9 a. 1 A Charter doth touch the Inheritance, but a Deed doth not, 
& b. 171. b. ynleſs it hath ſome other Addition. 
Where a Feoffor conveys away all his Eſtate in the Land abſo- 
lutely, and is not bound to Warrant the Land, or Defend the Title; 
but the Feoffee is to Defend the Land at his Peril, the Feoffee ſhall 


» Rep. 1, . have all the m Deeds and Evidences as Incidents to the Land, altho' 


10MeP: 92 they be not granted to Him by expreſs Words; for the Feoffor can- 
2 Roll. Abr. not reap any Benefit by them. But if the Feoffor warrants the 
39, 31. Land, there, without expreſs Grant, the Feoffee ſhall-not have any 
Deeds, which do Comprehend Warranty, but the Feoffor ſhall have 

All the Evidences, which are requiſite, to Defend the Title of the 
Land. The Feoffee muſt Truſt to His Warranty; and have only ſuch 
Evidences, . which do Concern the Poſſeſſion, and not the Title of 

the Land, as Court-Rolls, Oc. as Incidents to the Poſſeſſion. So if a 

Man makes a Feoffment with Warranty and Dieth, the Heir of the 

Feoffor ſhall have all Deeds and Evidences, which the Feoffor him- 

ſelf might Detain. All this is to be underſtood, where there is no 

expreſs Grant of the Deeds and Evidences. AP oy 


: 


- 3. What are the ſeveral Formal Parts of a Deed of Conveyance? 
4 Bed by Which Lands, Cc. paſs, have uſually Theſe Several and 
Formal Parts, (00) The Premiſſes, Habendum,: Tenendum, Red- 
dendum, the Clauſe of Warranty, Covenajits, Gonditions, Date and 
Fes: But to make It, a Deed, There muſt be a Delivery of it. 

TIE RAE. E.G. ow... eue HP e 
* Inſt, 6.% 1, The Desi fit, the e of the Feoftor and 
1 I | | nd Leſſee, with a Deſcription of 
what Pari ſb and County, with their Addition or Quality, as Eſquire, 
Gentleman, Teoman, &c, and Comprehend: the Certainty 1 the 
Lands or Tenements to be convey d, either by expreſs Words, or by 
Implication, with the Cop/ideration of the Conveyance. The Conſi- 
deratiom is the Motive or Cauſe of the Contract. As in Conſideration 
_ of Natural Love and Affection, for Settlement in the Stock or Blood, 
bor Money paid or ſeeured to be paid, for Payment of Pb for 
cre is a Good Con- 
=. © aeration, 
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ſideration, and a Faluable Conſideration. Natural Love and Aﬀec- 

tion is a Good Conſideration, but not a Valuable Conſideration, as 

Money, Marriage, Gc. There is no Conſideration ſo much reſpected 

in Law, as the Conſideration of Marriage, in reſpect of Alliance and 
Poſterity. [See Who may Purchaſe, jupras and Of Covenants to 

ſtand ſeiſed to Uſes, and Of Bargain and Sale, infra.) The Premit- 

ſes alſo ſet forth the Exceptions, if there is any Occaſion; as Ex- , 
cepting all Timber-'Trees, Gc. Which muſt be a P Particular out of ? 1 Ioft. 47. a. 
a General, as 'Timber-Trees out of a Grant of Lands, a Room out _ 1 
of an Houſe, an Acre out of a Manor; and not a Part of what is ET 
Granted, as One Acre out of Twenty, the Services out of a Manor, 

c. But this may be done by Covenant. 

In many Deeds alſo there may be an Occaſion of a Recital of 
Part of ancient or former Deeds in the Premiſſes; but chiefly upon | 
Aſſignments of Leaſes and Mortgages. Yet a Recital is not 4 Con- * 1Inſt 352 b. 
cluſive, becauſe it is no direct Affirmation. By feigned Recitals in — 74. 
a true Deed, Men might make what Titles they pleaſe, ſince falſe Las. 108, 
Recitals are not puniſhable. | . 5 1009. 

2. The Office of the r Habendum (To have) is to Name again the , piond. 152, 
Feoffee, Oc. and to expreſs. the Certainty of the Eftate; which the 160, 161. 
Party is to have, for what Time, and to what Uſe. And it ſome- 3 "I 
times Qralifies the Eſtate, ſo that the General Znplication of the 8 Rep. 36, 
Eſtate, which by Conſtruction of Law paſſes in the Premiſſes, by the 1 _ _ 
Habendum may be Controll'd; but not if the Eſtate is Eæpreſſed in hes & þ. 
the Premiſſes. As if a Man by Deed gives Lands by the Premiſſes to i90-b. 299. 
One and His Heirs, Habendum to Him for Life; this Habendum is * N 
void, becauſe Repugnant to what is expreſſed; not if the Habendum 
had been to the Heirs of His Body, But if the Eſtate had only been 
Tmplicd in the Premiſſes, as if 4. grants a Rent to B. generally in the 
Premiſſes, the ſame by Implication and Conſtruction of Law is an 
Eſtate for Life; yet an Habendum for Years is Good, and ſhall Qua- 
lify the Generality and Implication of Law in the Promiſſes. It is re- 
quired of the Haberidum, to compriſe and include the Premiſſes; and 
it muſt be conſiſtent with that which was there expreſſed. If it is not, 
the preccdent Eſtate given by the Premiſſes ſhall ſtand, and the Eſtate 
by the Haberdnm ſhall be void. Note therefore, the Difference be- 
twixt an Eſtate Implied in the Premiſſes, and an Eſtate therein Ex- 
preſſed. An Habendum alſo may ſometimes Explain the Premiſſes, 
to prevent Wrong; and ſometimes Eularge the Premiſſes, as if a 'Plowd. 161. 
Man giveth Lands in the Premiſſes to One and the Heirs of his Bo- 1 154- 
dy, Habendum to Him and His Heirs, he hath an Eſtate-tail and a 2. * 
Fee - ſimple Expectant. For when the Decd at firſt doth contain 
ſpecial Words, and afterwards concludes in General Words; Both 
Words, as well General as Special, ſhall ſtand. 1 | 

3. The Tenendum (To hold) at this Day, where the Fec- ſimple : Iok. 6. 4. 
paſſeth, muſt be of the Chief Lord of the Fee, by the ſame Cuſtoms : Lot. 66, 6, 
and Services, as the Feoffor held. For ſince the Statute of the Feen 
18 Ed. 1. (Entituled, guia Euptores Terrarum, and Expounded 
2 Joſt. 66, 65, 500, Cc.) no One, can convey Lands in Fee to Hold 
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v 1 Inft. 47. a. 
142; b. 143. a. 


of himſelf, except the King. Before the Statute the Tenendum was 
uſually from the Feoffor and His Heirs, and not of the Chief Lord 
of the Fee; whereby Lords loſt their Eſcheats, Forfeitures, &c. 
This Statute therefore does not extend to a Gift in Fail; for the 
Donee ſhall hold of the Donor. [See Of Frankalmoign, chap 2. 
anf! * Wee 

4. . u Neddendum is that Clauſe in the Deed; which Reſerveth 
or Provideth ſome New Thing to the Grantor, Oc. as Rent, Suit, or 


Service, &c. and is uſually made by the Words Fielding, Paying, 


I Inſt. 47. a. 


1 laſt. 143 t. 


Doing, Reſerving, Finding, Gc. An * Exception is always of Part 
of the Thing granted in General, and of a Thing in Being. [See Of 
the Premiſfſes, antea.] But a Reſervation is always of a Thing not 
in Being, and is newly created out of the Lands or Tenements De- 
miſed; tho Exeeption and Roſervation are ſometimes uſed promiſ⸗ 
cuouſly. The Leſſor cannot Reſerve to any other but 7 Himfelf; 


but ſome do hold, That uit is otherwiſe in the Caſe: of the King. 


21 Inſt. 142.4. 


Neither can He Reſerve to Himſelf 2 Parcel of the annua! Profits 
themſelves, as to Reſerve the Veſture or Herbage of the Land, Gr. 


for that would be Repugnant to the Grant. 


If a Man in the Month of February makes a Leaſe for Years; Re- 


luft. 215. b. 


YU . 
D £45. 


ſerving an yearly Rent payable at Michaelmas and Lady-day du- 
ring the Ferm; the Law (in this Caſe of a Reſervation)will, * Mar- 


ſhal the Words, that the Grant may take Effect, that the Rent may 
by paid yearly during the Term, (viz.) at Lady-day and Michael. 
ma. [See Payment of Rent, chap. 2. ſupra.] 


Antiently the Reſervations were for the moſt Part in Victuals; as 
Corn, Fleſh, Fiſh, &c. But about the Reign of H. 1. the Reſervation 
of Victuals was changed into Ready Money, ' fi + | 
© 'The Proper Place for a Reſervation is after the Limitation of all 


the Eſtates. | 


b Inſt. 365. a. 


Next to the Reddendum, the Re-entry, Nomine Peng, and Clauſe 
of Diſtreſs may be inſerted in the Deed. | 5 

5.'9 A Warranty is a Covenant Real annexed to Lands or 'Tene- 
ments, whereby the Bargainor or Seller, (5c. and his Heirs are bound 
to warrant and ſecure the ſame to the Bargainee or Buyer, Gc. and 
His Heirs, and that they ſhall quietly Hold and Enjoy the ſame, and 
either upon Voucher, or by Judgment in a Writ of Varrantia Chartæ, 
to yield Other Lands and Tenements to the Value of Thoſe, that 


| ſhall be Evicted by a former Title. Warranties are favoured in 


e Lit. 733. 
1 Inſt. 366. a. 
383. b. 384. a. 
4 Rep. 80. 


Law, being Part of a Man's Aſſurance. The Word © Varrantizo 
(or Warrant in Engliſh) maketh the Warranty, and is the Cauſe of 
it; and it cannot be expreſſed by any other Word, as Defendo, &c. 
But this is to be underſtood of a Warranty annexed to a Freehold or 
Inheritance, Corporeal or Incorporeal. 'Tho' it is not Expreſſed to 
whom the Warranty ſhall Extend, yet the Law gives the Benefit of 


it to the Feoffee. The Feoffor may by expreſs Words warrant the 


Land for the Life of the Feoffee or of the Feoffor. But the Reco- 


; very in Value ſhall be in Fee. The Words Gram, Demiſe, &c. do 
make a Warranty in Law, if ſpoken of Chattelt Real. But Promiſes 


or Contracts annexed to Chattels Real or Perſonal are not included 
in the aforeſaid Definition. A Varranty, which is a Covenant Real, 


5: 1nft.101.b. bindeth to yield Lands in 4 Recompence. A Covenant annexed to 


102.4.365. a 
; 384. b. 385. a. 
389. A. 


Land yieldeth only Damages. And tho by the Civil Law every One 
2 2 „ fla! by | nx 18 
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is bound, to Warrant the Thing He ſells, tho' there be no expreſs 
Warranty; yet by the Common Law He is not bound, unleſs there 
be a Warranty in Decd at the Time of the Sale, or in Law. [Sec 
Action of Deceit, Book 4. _ 4. 
Of Warranties annexed to Freeholds and Inheritances ſome are 
Warranties in Deed, ſome in Law. 1. A Warranty in © Deed is ©: Inſt. 384 4. 
an expreſs Warranty by the Word Marranti go. 2. Warranties in Law ; bg. * 
are Thoſe, which are Created by other Words, as Dedi, Oc. is a 273. 
Warranty in Law to the Feoffee and his Heirs during the Life of the 4 Rep: 3: 
Feoffor, but not in the King's Caſe. 'They are called Warranties in 
Law, becauſe in Judgment of Law 'They amount to a Warranty 
without the Word Jarrantizo. | See the 4 Ed. 1. chap. 6.] Alſo 
this Word Exchange implies a Warranty in Law, even in the Caſe of 
the King. Warranty in Law and Aſſets in ſome Caſes are a good Bar. 
It binds the Heirs of Him that made it, in many Caſes, tho' not na- 
med; which an Expreſs Warranty cannot. [See Of ſigns, Tit. Co- 
wenant, infra.] So a Warranty in Law may be by Will. But an 
Expreſs Warranty cannot be created by Will. 

Again, Warranties are either General, (viz.) by One and His 
Heirs to Another and his Heirs; or Particular, and reſtrain'd to a 
certain Perſon. | 

Warranties alſo are f Lineal, Collateral, or Commencing by Dif * Lir. 697, 
ſeifin. 1. Lineal Warranty is a Covenant Real; where a Man (ei- 79%. | 
ther as Owner, or that might have inherited the Land, and from ooo, Wy: 
whom his Heir Lineal or Collateral might by Poſſibility have claim'd 384. b. 
as Heir) bindeth Himſelf and His Heirs by his Dced to Warranty Kia 
and Dieth, and the Warranty doth Deſcend to the Heir. He muſt 
bind His Heirs, otherwiſe the Heirs are not bound. And the Reaſon 
why this is called Lineal Warranty, is not becauſe that muſt deſcend 
upon the Lineal Heir, but becauſe if there had been no ſuch Deed of 
Alienation with Warranty, the Right of the Tenements, and the 
very Lands had Deſcended to the Heir of Him, that made the War- 
ranty either Lineally or Collaterally. 8 Lineal Warranty doth Bind 5 Lit. 571, 
the Right of a Fee-fimple. It doth not bind the Right of an Eſtatc- 7774 ... b 
tail; for that is Reſtrain'd by Jeſt. 2. or the 13 Ed. 1. De Donis 392. * 
Conditionalibus. But a Lineal Warranty and 4ſets is a Bar of the 
Right in Tail, and is not reſtrain'd by the ſaid Act. h Aſſets ſignify » i1nft.z14 b. 
here ſufficient by Deſcent, or Lands of equal Value at leaſt by De- 
ſcent, not by Purchaſe or Gift. It muſt alſo be Aſſets in Fee- ſimple, 
and deſcend to the Heir of the ſame Anceſtor, that made the Warranty. 
Warranty Lineal or Collateral deſcendeth always to the Heir at 
i Common Law, and bindeth the Heir. But the Iſſue cannot be! Lit. 718, 
Bound by expreſs. Warranty, if the Anceſtor is not Bound in his 73913%=<- 
* Life-time. Therefore an Expreſs Warranty by Vill cannot bind. 376. nai 
2. 1 Collateral Warranty is where the Party, upon whom the Warran- 7 b. 
ty deſcendeth, cannot convey the Title, which He hath in the Land, ; 156: 366. 1 
from him that was the Maker of the Warranty, or ſhew that he is 388. a. & b. 
His Heir, inaſmuch as He that maketh the Warranty, is Collateral to , M* 04. 
the Title of the Tenements. Thus for an Example; ® If 'Tenant 3 3 
in Tail diſcontinues the Tail, (7. e. Alienates the Lands, and thereby 230g 
gives away the Poſſeſſion,) [See Book 4. chap. 3.] and hath Iſſue and 275. * 
Dieth, and the Uncle of the Iſſue, having no Right to the Land en- 1 Inſt. 373. a. 


tailed, Releaſes to the Diſcontinuee (or to Him to whom the Poſe 57% b. 
Gg 2 ſeſſion 
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ſeſſion is given away) with Warranty, and Dieth without Iſſue, this 
is a Collateral Warranty to the Iſſue in Tail, and bindeth his Right 
without Aſſets; becauſe the Warranty Deſcendeth upon the Iſſue, 
that cannot make Title to the Entail from his Uncle. This was ſuf- 
fered, becauſe the Law preſumed, That the Uncle would not diſ- 
inherit the Lawful Heir of his own Blood without a Recompence 
ſome other Way. Collateral Warranty binds the Right of an E- 
» 11nft.394-b. ſtate in Fee or Tail with or without Aſſets; for it is not n Reſtrained 
39 . by the 13 Ed. 1. De Doris Cunditionalibus, tho a Lineal Warran- 


4 CY 


ty without Aſſets is reſtrained, as aforoſaid. But, 


By the 4 & 5 Ann. chap. 16. 4% Collateral Warranties ( ſince the 
ff Day of Trinity-Term 1705.) of Lands, &c. by any Anceſtor, 
who has no Eſtate of Inheritance in Poſſeſſion of the ſame, ſhall be 
void againſt the Heir. 


* 10Rep.96, It is a Maxim in Law, „ That no Warranty ſhall extend, to bar 
EN any Eſtate of Freehold or Inheritance, which is in eſſe in Poſſeſſion, 
Reverſion or Remainder (and not Diſplaced and put to a Right) 
before or at the Time of the Warranty made, tho afterwards at the 
Time of the Deſcent of the Warranty the Eſtate of Freehold or In- 


heritance is deveſted and diſplaced. 


e Noy's Max: 3. Warranty by P. Di ſſeiſin is where one, that hath no Right to 


53- -- "" enter upon the Freehold of another, entereth, and conveyeth it away 
4 Lit, 698, with Warranty. A It is called a Warranty that Commenceth by 
ER) Diſſeiſin, becauſe Regularly the Conveyance, whereunto the War- 
py of 4 ranty is annexed, doth work a Diſſeiſin. As when Leſſee for Years, 
or at Will, or Tenant by Elegit, by Statute-Merchant, or by Sta- 
tute-Staple, makes a Feoffment with Warranty, Gc. Or if one en- 
ters into Lands, to which He has no Title, and preſently. makes a. 
Feoffment with Warranty. This Warranty Commences by Diſſeiſin. 
hut it barreth not. [See Of a Diſſeiſin, chap. 4- poſt.) £8 8) 

r 1Inft, 351. Warranty may be annexed to * Conveyance. of Lands, 'Tene- 
« &b. ments, or Hereditaments, as upon Fines, Feoffments, Gifts, Ge. 
Releaſes and Confirmations, made to the Tenant of the Land, 
tho He that makes the Releaſe or Confirmation hath no Right to. 

the Land, Gc. But i | 


By the 4 & 5 Ann. chap. 16, All Warranties ſince, the firſt Day. of 
Trinity-Term, A. D. 1705. by Tenant for Life. of Lands, Tene- 
ments or Hereditaments, the ſame Deſcending to any Perſon in Re- 
5 or Remainder, ſhall be void. ¶ See the Statute of Glouceſter, 
6 Ed. 1. chap. 3. and the Expoſition thereof, 1 Inſt. 365. a. & b. 
366. a. 13 Ed. 1. chap. 2. 11 H. 7. chap, 20.] 5 


Warranties are Pleadable only to Real Actions, as in Recoveries, 
& c. [See Of Actions, Book q. chap.4.] 

6. A Covenant is an Agreement made by Deed in Writing by the 
Conſent of two or more, to Do or not to Do. The Words of Cove- 
nanting are, do Covenant, Grant, Promiſe and Agree, &c. tho there 
needs none Exactneſs in the Words, to make a —— [See the 

s Ann. chap. 35. For if Words of Condition and Words of Cove- 
vuant are coupled together in the ſame Sentence, as Provided al Wage. 

% 1 | an 
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and it is Covenanted, &c. i in ſuch Caſe the Words may be conſtrued © 1Inſt 203 b. 
to make a Condition and a Covenant too. | Rep. 7, if. 
e A Covenant is either Expreſs in the Deed, or Iuplied by Law. 4 Rep. 86. 
By the Words Demiſe and Grant, the Law doth [ply and Intend 5 ep . 
on the Leſſors Part, that the Leſſee ſhall quictly Enjoy againſt al! “ 
Incumbrances during the Life of the Leſſor. And this Covenant in 
Law, created by /zch Words, ſhall go to the Aſſignee of the Term. 

u But where there is an Expreſs Covenant in Deed for quiet Enjoy- * 4 Rep. 86. 
ment, the Inplied Covenant ſhall be governed by it. An Expreſs 
Covenant is either Real, whereby a Man obligeth Himſelf to paſs 

Lands, to Levy a Fine, Gc. or Perſonal, where a Man Covenants 

with another to build Him a Houſe, to allow Timber, &c. A Co- 

venant alſo may be in the 4frmarive or Negative, Executed, i. e. 

already Done, or Executorp, i. e. to be Done hereafter; 

* Covenants may extend to Aſfens in Deed, or Aan in Law. Plowd. 284. 
An Afſignee in Deed is a Perſon appointed; as when the Leſſee of a 5 Rep: 16, 
Term Aſſigns the ſame to Another. An Aſſignee in Lat is He whom 1 Roll Abr. 
the Law makes; as an Executor is ſuch an Aſſignee to the Teſtator, 913. 916. 
and Adminiſtrator to an Inteſtate. And Note, That when a Cove- 3 3525 
nant doth extend to a Thing in Being, Parcel of the Demiſe, the Co- 2 Ero. 124. 
venant ſhall go with the Land, and ſhall bind the Aſſignee, tho' He 
is not named or bound by Expreſs Words; as to Repair the Houſe, 

Oc. But if the Covenant doth Concern a Thing, which was not 
in Being at the Time of the Demiſe made; the Covenainter, 
His Executors or Adminiſtrators ſhall be bound, but an Aſſignee 
ſhall not be bound; as to make a New Wall, Gc. upon Part of 
the Land Demiſed. For the Law will not annex the Covenant to 
a Thing that hath no Being. But if a Leſſee doth Covenant for 
Himſelf and Aſſigus in Expreſs Words, it is otherwiſe; becauſe the 
Aſſignee ſhall have the Benefit of it. Yet tho' the Covenant is Ex- 

peas for One and his Aſſigns, if the 'Thing to be done doth not Con- 
dern the Thing Demiſed, there the Aſſignee ſhall not be charged; 
as if the Leſſee Covenants for Himſelf and His Aſſigns, to build a 
Heuſe upon other Land of the Leſſor, which is no Parcel of the 
Land Demiſed; or to pay a Collateral Sum to the Leſſor, or to a 
Stranger, G'c. So if in a Demiſe of Sheep or other Perſonal Things, 
the Leſſee Covenants for Him and His Aſſigns, to deliver them up at 
the End of the Term, and the Leſſee Aſſigns them over; the Aﬀfignee- 
ſhall not be bound; For it is but a Perſonal Contract. [See more 
in Spencer's Caſe, 5 Rep. 16. Where the Aſſignee ſhall be bound with- 
out naming Him, and where not ; and where He ſhall not be bound, 
tho He is expreſly named; &c. 

The Executors and Adminiſtrators of Aſſigns, and the'Heirs of „; Rep. 14. 
Aſſigns, and Aſſigns of Aſſigns, and Aſſigns of Heirs are within this 39 f. 564. b. 
Word 4ſjjgns. [See Of a Deputy, Title Office, chap: 2. ſupra, and ks 
See of an Aſſignment, infra.] | 

2 There are ſome Covenants, of which none ſhall have Advantage * Rol. Abr. 
but the Party and His Heirs. Covenants of Inheritance ſhall deſcend 35. . 
to the Heir, (27. ) ſuch as are Knit to the Eſtate; otherwiſe of Co- 233 ¼. 
venants in Groſs, which go to the Executors, (7c. Til Cove- 
: | f FM Cov e- nant. 
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1 Roll. Abr. Covenants made by Deed ® Poll are as Effectual, as thoſe made 
* by Deed Indented, if the Party hath the Deed to ſnew. 
A Bond for Performance of Covenants is Termed a Collateral Aſ- 
ſurance. It is the beſt Way always, to take a Bond for Performance 
of Covenants with a Penalty: (For if you ſue upon the Bond at 
Common Law, the Jury muſt find the Penalty. But if you ſue upon 
the Covenant, the Damages are left to the Jury.) But then the Par- 
ty, when He ſues upon the Bond at Common Law, ought to take 
Care, that He does not Levy much more than His Damage and Coſts, 
for fear of a Bill in Equity for Relief. The Defendant alſo may be 
forc'd to give Special Bail, if the Penalty is above 10/. But this is ac- 
cording to the Diſcretion of the Court. Of late a Covenant with a 
Penalty, is uſually inſerted in the Body of the Deed, to ſave the 
v 4 Rep. 80. Charge of Stamp'd Paper upon a Bond, ® If the Condition of the 
Noy's Max. Bond is, to Perform all the Covenants in an Indenture, Covenants in 
Law, as well as Covenants in Deed are included. [See 8 69 V. 3. 
chap. 10. and of Action of Covenant, Book 4. chap. 1.] 
There may be Articles of Agreement or Covenants framed ac- 
cording to the Caſe, by Mutual and Reciprocal Covenants only, to 
be performed by the Parties, and this is Good, if in Writing and 
Seal'd and Delivered by the Parties, without the other formal Parts 
of the Deed. 5 
[cee the 32 H. 8. chap. 34. Concerning Grantees of Reverſions to 
take Advantages of Covenants to be performed by Leſſees, Oc. See 


alſo Danvers's Abridgment, Title Covenant. 
RULES Concerning COVENANTS. © 


FF a Comment is Unlawful in the Snbſtance thereof, or impoſſible, 
it is void. 
If no Time is limited for Doing of a Thing, it ſhall be done in 
Reaſonable Time. 
© Plowd. 287, A Covenant is moſt ſtrongly to be taken againſt the Covenantor, 
i Inſt. 36. a. and moſt in Advantage of the Covenantee. 1 
1 5 Rep. 21. 4 Where One by his own Act diſables himſelf to perform a Cove- 
nant, it is a Breach of it. 12 23 
5 Rep. 26. © Every Contract or Agreement ought to be Diſſolved by Matter 
of as high a Nature, as it was made. | 
7. A Condition is the Suſpenſion of the Execution of an Act, 
71 until ſomething is Performed, which may be, and which may not 
f 1Inft.201.8a. be, A Condition annexed to f Real Eſtates is a Quality annexed 
by him that hath Eſtate, Intereſt or Right to the ſame, whereby 
the Eſtate Granted may be Defeated, Enlarged, or Created upon 
an uncertain Event; as hath been before Obſerved. [See Of E/tates 
non Condition, ante, chap. I.] 
1 8 | | A Con- 


n 


© Nihil tam conveniens eſt naturali equiati, N Ai ſſolvi co ligamine 
quo ligatum eſt. 2 Rep. 53. 5 Rep. 26. 6 Rep. 43. 4 Init. 28, 122. 


* Conditio eft cum quid in caſum incertum, qui poteſt tendere ad efſe aut non 
eſe, confertur. 1 labs iii 
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A Condition is either in Deed or in Law; x 3 1s. +. 2 9 RN 

1. Conditions in Deed may be exprefled by 8 theſe Words; (vis. ) 5 Lit 328; 

Upon Condition, Provided, S that, &c. But theſe Words, To the 3 Rep. 44. 

Intent; To pay, To the Effett, &c. are no Words of Condition in 10 Rep. 45: 

Feoffments and Grants in the Caſe of a Common Perſon; But in the * Iyſt. 204. 4. 

Caſe of the King ſuch Words do create a Condition; and fo it is in wat 

Caſe of a Will. And for avoiding a Leaſe for 7ears, Preciſe Words 

of Condition are not ſo ſtrictly required, as in the Caſe of Free- 

hold; for a Leaſe for Years is but a Contract, which if under Three 

Years may begin by Words, and be diſſol ved by Words. [See 29 Car. 2. 

chap. 3.] Therefore if One makes a Leaſe for Years, eſpecially by 

Deed; in which there is a Clauſe, That the Leſſee ſhall do ſuch an 

Ad upon Pain of Forfeiture of the ſaid Term, or the like, Theſe 

Words amount to a Condition. . 

Again, of Conditions in Dæed, ſome are in the h 4firmative, and » 1 Infl. 201. 

ſome in the Negati ve, and ſome. in the Affirmative which imply a * & b. 

Negative, as Behind and Unpaid imply a Non payment. A Condi- 

tion, That the Tenant in Tail, i zor his Heirs, ſhall ot Alien, Gc. Lit. 262. 

is a double Negative; and yet it ſhall not be Conſtrued to be an Af-! 34 754.6 

firmative. For in Law Grammatical Conſtruction is not always to be 9 

followed. Sone Conditions make the Eſtate whereunto they are 

annexed Foidable by Entry or Claim; and ſome make the Eſtate | 

void.spſo fatto, without Entry or Claim. x Provided always, and it * 2 Reps. 74: 

is Covenanted, &c. is a Condition by Force of the Proorſo, and a ! i295 b- 

Covenant by Force of the other Words. Yet ſometimes a Proviſo ſhall 202, 203. * 

amount to a Covenant, and ſometimes it ſhall be taken for a Limi- 3 Cro. 128, 

zation or Oyali fication, ſometimes for an Exception, Reſervation and“ 

Explanation. | A Proviſo makes a Condition, if it does not depend 12 Rep. 75; 

upon another Sentence, and if the Propiſo is the Word of the Feof- 77;  , 

for, -Ponor, Leflor, (5c. and if it is Compulſory, to enforce the Feof- a. & b. * 

fee, Donee, Leflec, c to do an Act. Otherwiſe it may be a Cove- 

nant; A Proviſo, that would take away the whole Effect of a Grant, 

is void; and fo is a Proviſo, that is Repugnant to the Expreſs Words 

of the,Grant; And if a Proviſo is good at firſt, and afterwards it 

happens, that there is no other Remedy, but that which was ros 

ſtrain d, it ſhall be had notwithſtanding the Reſtraint. ,® A Limita- n 10 Rep. 

tion or Quali ſication is by ſuch Words, as Durante Vita, Durnnte 4% 4% 

_ Vidnitate, Dum ſola & caſta Vixerit, Dummodo, Ouamdin, T)onec, * b. * 

Quauſque, Ujque ad, Tam Din, c. and are improperly called Con- 5 Rep. 94. 
ditions. For a Limitation ſhall always determine an Eſtate with- 

out Entry, or Claim, which a Condition doth. not. The n Cazſe is *Plovd. 413. 

the Conſideration of the Grant, which ſometimes amounts to a Con- 1168 44 N 

dition, and ſometimes not. Pro (as in the Grant of an Annuity, pro Hob. 27-4. 

Camſilio, 5c.) ſhewing the Cauſe of the Grant, amounteth to a Con- 

dition. But in a Feoffment or Leaſe for Life, Pro Conſilio, Oc. is 

the Conſideration, and does not amount to a Condition; and the 

Reaſon of the Difference is, becauſe the State of the Land is Ex- 

ecuted, and the Annuity. Executory; or to be Executed hereafter. 

Conditions in Deed may be ſubdivided; into Conditions ® Prece- „ Rep. 10. 
deut which mult be Pertormed before the Eſtate, can take Effect, ! im 201-4 
etl, N Ne and 1 Roll. Ab. 
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9 Conaitio adimpleri debet priuſquam ſequatur eſfectus. 1 Inſt; 201. a. 


n Ain Inftiture of the Book Il. 


nd Conditions Subſequent to the Eſtate; or to be Executed after 


A Condition regularly ſhould follow the Habendum preſently: 
But the Law hath not appointed any Place in a Deed proper or pe- 
culiar to a Condition. Its Place is where the Parties pleaſe. 

See the 32 H. 8. chap. 24. Where Grantees may take Advantage 

5 of Conditions Broken. „ eee | 

r Lie. 338, 2. A Condition in P Loew is that which the Law implieth with- 

379: 22: b. out expreſs Words; and it may be either by the Common Law, or 

nft. 23 2. b. A Me | . 

233. b. by Statute, where an Action or Entry is given: 

8 Rep.44 [See Of Fſtates upon Condition, ante, chap. 1. Acceptance of Rent 
and Of Offices, chap. 2. ante. And how Eſtates in Land, &c. may 
be Forfeited and Loft, by Alienation of particular Tenant and Mort- 
main, by Waſte, chap. 4. poſt. ] 1 | 

Conditions may be annexed to Lands of Inheritance, for Life or 
Yeats, to Copyhold-Lands, Chattels Perfonal and Perſonal Con- 
tracts. | 


RULES Concerning CONDITIONS. 


int. 18.6. (on created by the Party are 1 Odious, for that they de- 
* 7 feat Eſtates where Right is favoured. | 
8 Rep. go. Tho Conditions are not Favoured, yet they are not always to 
5 Rep 90, be taken Literall y. Hoy 
la.. The © Words of a Condition ſhall be taken out of their proper 
| Senſe, to ſupport an Eſtate, Oc. 
t1[nſt.206b. Conditions * Repugnant to the Eſtate, or Grant, are void. 
ink. 206. lf an Impoſſible Condition is Precedemt, no Eſtate is made. 
a. & b. But, 
An Impoſſible Condition Subſequent to an Eſtate, makes it Ab- 
ſolute. 5 | 
Where the Condition (the Performance of which was poſſible) 
becometh Impoſſible to be performed by the Act of God, as Death, 
c. the State of a Feoffee ſhall not be avoided; for being ſettled in 
Him, It cannot be Defeated but by Performance of the Condition. 
But in the Caſe of a Recognizance or Bond with ſuch a Condition, 
the Recognizance or Obligation is ſaved. For they transfer no Inte- 
reſt, but only give a Right of Action upon Default; whereas there 
_ is no Default in the Conuſor or Obligor. 
z 11nſt223b., * Regularly what is prohibited by Lato, may be prohibited by 
Condition. * 
71Inft.204.%. Words make a Condition in a Will, that make no Condition in a 
236. a. & b. Deed. | | 
2 "+ 


= 


at Conditio beneficialis que ſtatum conſtruit, benigne ſecundum verborum in- 
tentionem eft interpretanda. 7 Odioſe autem que ſtatum deſtruit, ſtricte ſecundum 
verborum proprietatem eſt accipienda. 1 Inſt. 2 18. a. 8 Rep. 90. 

*Actus Dei nemini facit injuriam. Inſt, 206. a. et b. 
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£ No Man ſhall take Advantage of a Condition broken, but 2 
He that is * Party or Privy in the Condition. oo 32 11 8. Pr. E stud. 


Dial. 2. 


chap. 34. eh. 
Ik one is the * Cauſe that a Tonditi6h: cannot bi performed, He 1 aft. 206.b. 


mall not take Advantage for the Non- performance thereof. 

A Condition b apainſt Law is void; b. here fore,  * thid. 

A Feoffment upon Condition, to do & Thing that is e Malum in e bid. 

ſe, makes the Eſtate Abſolute, and the Condition oil. But a Bond z Venir 109, 
with ſuch a Condition is void i Ts 

When the Thing to be done, or not to i denies is n only againſt 
ee Rule of Law, the Condition is uy void, and the Bond 
G 

A Feoffnient' in Fee upon Condition riod to a Alien, the Eſtate is Ibid. 
Abſolute, and the Condition void. But a Bond not to Aliet ĩs Good; 4K b. f. 1 05 
for He may Alien, if He will forfeit His Bond. A Feoffment not to ; Rep. 56.. 
Alien for a Particular Titre, or to a Particular Perſon; &c. is Good. 6 Rep. 49, - 

The King may Grant Lands ih F ee ape Condition not to Aled, . 361,364 
and-the Condition is Good: 

A Gift in Tail made upon 'Conditiot, That 155 * the: ſhall Wo 
not Alien againſt the Statute of Weſtme. 2. De Doris, or to work a | 
Diſcontinuance 'of the en is Good. 1525 Of Fftate-T, ail, 

Book 2. ha oo 019% | 

A Leſſor in Reſpect of the Reverſi — by Condition Reſtrain > 
flis Loſſoe from Aliening with Licenſe, , Yet when the Leſſor docs 
en He mall never by Force of the Proviſo. defeat the 3 


19.3 51m 

AL Condition Mag = Tau to be annexed to 5 any Things: Lit. 358; 
ks ds ſtrong," as if the Condition were mate by expreſs Words in 1 * 
Writin a ne 

Al Grants of * Offices are ſubject to this Condition in Law, I bat * Lit. 378, 
the Grantees Uuly Execute Them. Ki fg 

All Conditions in Law requiring Skill, and Coufidente, bind In; b Rep. 44- 
fants and Feme Coverts, as well as Conditions in Deed. But Thoſe 
that do hot tcquire Skill and Confidente,; whether by Common 
Lav or Statute, do not e infer a Forfeituts oh the Eſtate, 
except in Waſte. | T 

f Regularly He that taketh an r « Condition in Law; f 1Inft. 143 5. 
ſhall take the Land with ſuch Charge as He finds it: 23, 

_ Sometimes Coaditions are to be perfotmed in Gawtvitent Time, 5 Ind. 208 b. 
ſometimes upon Requeſt, ſometimes during the Life of a Faid if 110 76, 
He is not haſtened by Requeſt. [See Of Qbligatiofts,-infra:) 

A Condition may be ry, Apportions or Divided by AQ of L Daw, + Rep. 30, 
and By the Act of the: Leſſee. > q Rep. 126. 
None ſhall by Plea Defeat any Eſtate ob i Freehold upon Condi- Lit. 363. 

tion; unleſs He ſheweth the Conditioh in Writing: Otherwiſe of 1. 1 _— 4. 
Chattels Real, [But ſec 29 Car. 2. rhap. 3. ] and Perſonal. 

* Regularly He that will take Advantage of =, =: ep 1 Lf m 
ter if He can. If He cannot, He muſt Claim. For a Frachold, he- 
ther It lie in Grant or Livery; cannot ceaſe by Condition witbout 
Entry or Claim; tho the Words are, 4 It a pu 


pay, Abe Eftate ſpall ceaſe and be vol 
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8 A He. that taketh by Remainder, is bound by the-Conditipnsin a 
l "Deed, tho Fe does not ſeal it. But by Special Limitation Tbeymaft 
not Extend to Him. 2 
en 8. „ The Date of the Ded isthe Defeription of the. Tine, in 
which tlie Deed is made. x04 wot 
* Rep. 4 A Deed is Good, tho K bath 6 1 no Date of the "Day or Place; 
See Of 0 Migationr, d. or if tho Date is miſtaken, or if it be 
tel at one Time, and Sca led and Delivered. at anather, or tho it 
hath an Impoſſible Date, as the zothi of February; & c. But lie 
that doth plead ſuch a Deed without any Date, or with ſuch an 
Impoſſible Date; muſt ſet forth in His Pleading tha Time, ohen it 
was Delivered. If a Leaſe for Years be made by Indenture, .beats 
- -- *ing''Date the 26th. of May; To Have and to Hold for Twenty-One 
* (Rep. 1:94 . Years o From the Date; Quare,]. or From the Day of the Date, it 
11. 7 46. * shall begin an the 27th of May. If the Leaſe bears Date-the(26th 
Conti. K du -of May. To Have 481 to Hold from the Making thereof, or from 
Abr. 849, : Hence/orth; it ſhall bogin-on the Day on which it was Delivered: 
2 Roll. -Þ hoe Of Delivery, infra.) But every Deed ſhall be intended, to be 
510. livered on the 2 fame Day it bears Date, unleſs the contrary 
. , is proved: 4 But if a Deed is Dated: at Four-a- clock in the After- 
3 Cro. 388. noon on the 20th of June, the whole Day is to be taken in. For 
; . 75 438. the Law in this Computation doth Reject all Fractions and Divi- 
51 id Inf 354 ſions of a Day for the Incertainty. [See Age, Book 1. chap. 1. And 
5 Rep, 1. fortan Account of a Day, Month, and Tear, 1 Inſt. 135. 4. C b. 
As to the Place, If It bears Date at a Place Out of the Realm, It is 
Good, by Averring, that the Place, mentioned in the Deed, is in 
ſome — in Eugland. For here the Place is not Traverſable. 
But iß this is not Averr'd, and it appears, that It was Dated be- 
Thar Sea, It is otherwiſe; and the Deed cannot be Tried. [See of 
£2 2415 ation, infra. ] 
1 6. . Kaling is Comprehended in theſe Words, (vis. ) * In Wil t- 
2 Rep. . Ps 2 1 have ſet my Seal. Tho' if thoſe Words are waning, 
1 * the Sealing of the Deed — pri. 
The Scal is the Eſſential Part of che Deed. If A Writing i is.not 
* 3 Inft. 16g. Scaled, it cannot be a Deed. If the Print of the Seal be utterly 
* Defaced, the Deed is inſuffeient; ſo that it cannot be pieaded, tho 
55 it may be given in Evidence. See of the Privy Signet, 1 Seal, 
and Great Seal, Book 4. chap. 1. 
t ink. 7% + Theſe are the Orderly and Formal Parts of a Deed; but all are 
not Eſſential Parts. For if a Deed of Feoffment is without Premiſ- 
' © ſos, *Habendum, Tenendum, Reddendun, Clauſe of Warranty and 
Date, yet the Deed is Good. For if One by by Deed gives Lands to 
2 * Another, and to His Heirs, without ſaying Any thing more, and 
puts his Seal to the Deed, and Delivers it, and makes UTR where 
BY / | neceſſary, It ig Good. 
ITN x For tho it is never lo well Written and Sealed, it is of no Forge 
186.35 b. if it is not 1 Delivered by the Party Himſelf, or His Special 
1288 Attorne to the Party "Himſelf to whom it is made, or to His 
Uf. ' Delivery (Traditio) is a neceſſary Incident to every 
| Deed; - and — when it is delivered, it ſhall bind him that de- 
5 ry: tho! Dated m_ ul ae aniothes Ty or oſs 
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2k Traditio | lou frei chartam. : 5 Rep. I; 


%, þ * 


2 


Lb 
- 


2208 
* th 
— hd ror Ie 4 


* * - * ” 
- py 1 — , - . 1 " *% ö a? $ a. 1 
Pa — «45 _ —— + K — he. . 0 20 —— GABE 5 4 4 - — Ag 4 EEE SIR 
| Ch | | | | | | | d 
1 4 7 * } > . * ® » \ * 
ine G AW 2 i an . 
* "& * a 4 1 » / * 
. 1 6 —_— —.— , * 2 * * **, , „ - 


4 . _ 
** can, 9 * 
25 
«4 > 44+ 
G . $ 
D 


the ſame. The Delivery of the Deed may be 4b/olutely or Coudi- 
tionally, u When you deliver a Deed 4bſolutely, Words are not nc- « g Rep. 137. 
ceſfary ; for then d Man that is mute; could not deliver a Deed. It 1 inſt. 36. 4. 
is ſufficient; if it is deliver d. And as a Deed may be delivered to ** b. 
the Patty without Words, ſo may a Deed be delivered by Words, 
without any Act of Delivery; as if the Writing Sealed lieth upon | 
the Table, and the Feoffor; Oc. ſaith to the Feoffee, &c. Take that 
as my Deed, it is ſufficient Delivery. * In Caſe of the King's Let- * 4 Inft. 20g: 
ters Patents, or of Grants under the Seal of the Duchy of Lancaſter, KAE _ 
the Seal is Matter of Record, and the Deeds need no Delivery: So Dav. 44 
the Dced of a Corporation needs no Delivery. The Common Sea! 
is perfect without it. When a Deed is delivered Conditionallhj, it! Rep. 1374 
is called an Eſcrow (Eſcroll or Scroll) as where One doth Seal a Deed, RAIL Sbr. 
and Deliver it to a Stranger, [as an Eſcrow |] until certain Conditions 23, 20 | 
are performed, and then to be delivered to him, to whom the Deed 
is made, to take Effect as his Deed, that ſo delivered it. For it ſhall 
have Relation to that firſt Delivery. In the Delivery of a Deed as 
an Eſcrow you mult uſe Words, and ſay, I Deli cer this as my Efcrow, 
to Deliver to the Party as my Deed, upon Condition that, &c. or to 
the like Effect. For here a bare Act of Delivery to a Stranger with- 
out Words ſigniſies Nothing: It muſt be delivered to a Stranger ; 
for if it is delivered to the Party Himſelf, it is an Abſolute Delivery; 
tho Words mention it only as an Eſcrow. _ _. | 
If a Dced is Scaled and Delivered, there is no Neceſſity of Sign- 
ing it; tho it is uſually don. * RP ee 8 
There muſt be 2 Mitneſſeg; to Teſtify the Scaling and Delivery of * 1 Infl. j b. 
the 1 Their Names are to be either Underwrittcn or Endorſed ic Rep. 33. 
by them. N on 22 
4 = Deed may be made te a Feme Covert; Infant, GS. 
If any Writing be read in any other Form to an Unlearned Man. 
it ſnall not be His Deed; altho He Seals and Delivers it. But if * Reh. ;. 
the Party; who ſhould deliver the Deed; doth not require it to be 7. Rep. 27, 
tead; He ſhall be bound by the Deed, tho' it is penn d againſt; his 28. 
Meaning. So if one deelares the Effect thereof, in ether Manner, 8 Abr. 
than the Writing doth import, the ſame ſhall not bind the Party 
2 and Delivers the Dced, if there is no Collufion between 
them. 12H | At int6nrnte; 4c, $5; | 10 —15 1 17 118 
If a Deed is & alledged; it muſt be ſhewed to the Court, That * i 15 fl. 35 b. 
the Court may judge, whether there are apt Words, to make a 27. b.. 
Good Contract. And when it is ſhewn to the Court, The Decd ; Rep: * 
ſhall remain in Court all that Term in the Hands of the Guſto 6 Rep, . 
Brevium. But at the End of the Term, if not — . is to be de- Ref.? 
livered to the Party. If the Deed is denied, it muſt remain in 
Court, till the Plea is determin d. Vet if the Deed remains in 
ne Court, it may be pleaded in another Court without ſhewing. 
325 J See For Darollment of Deeds, Title Bargain and Sal, 
tnfra. e. He Hide rnd Nemo dn PRI 44 RA 
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K U A DE EDS. 


COUCH Conſtuction mall be always made of Deeds, That the 
e 2 Act. 23- Intent of the Parties hall take Effect, if the ſume by any Con- 
6 Rep 36. ſtruction may Rand with the Rules of Law. D 
41 Inſt. 42. l. 4 If Words of a Decd have a double Intendment, and the Ore. 

133. a. & b. ſtandeth with Law and Right, and the Other is Wrongful and againſt 

| Law, the Intendment whi ſtandeth with Law ſhall be preferr'd. 

* : Inſt. 36.6. The Words of a Deed ſhall be taken © moſt ſtrongly againſt Him, 
39 * T "That doth alledge \ or pronounte them; unleſs it be in e Caſe of the 
1 Nep.). T King. 

oP "ny The Words muſt be underſtood according to the F Subject Matter. 
3; © :6. | Thus have Thhewn, how one may Purchaſe and Convey by Deed, 
$3 Inſt, 36. . ſetting forth the Nature of a , and the ſeveral Orderly and 
Formal Parti of it. Now, becuuſe every Deed or Inſtrument is 
not fit to be uſed upon all Occafions, I ſhall give ſorne Account of 

each Particular Deed or Inſtrument, and of their Peculiar Le. 

Therefore, 
Of the ſeveral Sorts of Needs or Ieflirmnents of Conveyance. ' 

Deeds or Inſtruments, by which Lands paſs from One to Another 

are; 1. Feoffments 2. Fine. 3. Recovery." . Iudentures to lead the 

Uſes of Fines and Rovoverits 5. Covenants to ftand feiſed to Uſes. 

6. Bargain and Sale. 7. Grant. 8. Leaſe. 9. Leaſe and Releaſe. 

10. Confirmation. 11. Affignment. 12. Exchange. 13. Surrender. 

14. Revocation and New Declaration. 15. Statwtes, 16. Obliga- 

8 tions. 17. Defeazances. 18. Devi ſe. 

1 1. b A Ff nem (from Fendhim, becauſe it is a Gift of the Fre) 
4 0 Properly a Conveyance of 'a Corporeal Fee by Livery and Seilin. 
737 , wr it is called a Feeffment, when an Eſtate of Freehold 
Ta doth only paſs in that Manner. Theſe Words Hir Heirs make an 
* E cſtate of Inheritance in all Feoffments and Grants. But this Rule 
2 * Exceptions. [See Of an Fftate in Fre fnmple, chap; I, 
ame... 
It is the Ny ebene in Law, chat cleareth all Diſfeiſins 4 
. batements, Intruſions, and other wrongful Eſtates, where the Entry 
pf the Feoffor is Lawful; which a Fine, Recovery, or Bargain and 
e by Deed Indented and Itiroll'd cannot do; becauſe the Feoffor 
1 Lir. 3 te entring to make Livery, recontinues his former Eſtate. i He that 


2 loft. 293. maketh the Feoffment is called the N ind "mn } (0 ven it is 
EEE A 4 N iN aa den [ RI "On 
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Verba 15 non . de bent inſervire. Ibid. 8 Rep. 1 

Verba debent intelligi ut aligpuia operentur. 8 Rep. 94. Bacon 18. 

Lerba actipienila ſunt cum 17 70 4 Rep. 51. 
es, ub et in dubio Polit ingeliguntur i in Aigniori et potentiori End. 
6 Ep · 2 0. 

erla chartarum fortius —— contra — 


1 Inſt. 2 A. 2 
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s Verba debent intelligi fecundin beten nateriam. 1 loſt: 36. a. 
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Ch 3 | Lawk of England. - 
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made is called [the Fegffre. It is made by theſs Words, k Lada Es- 
feof d, Given, Granted, & c. tho the Conveyance is not always fo 
-much to be known 15 y the Words of Canveyance, as from the E- 
fate and Nature of the Things convey'd.. * A Leaſe and Releaſe «tak. 2054. 
to a Man and His Heirs amounts to a Feoffment, if one was bound 
to make a Feoffment. 
There muſt be | Licery and Seifiu in all Feoifmeats in Fee, made ' Lit. 35. 
out of a Court of por 'ey and in all Gifts in Tail, or Leaſes for 
'Term of Life, where a Corporeal Inlieritance or Frechold doth _ 
paſs: ® Which ſhews that a Freehold cannot be Granted to er » 5 Rep. 94- 
menco in Futuro, or at a Day to come. „% La 
n Livery and Seiſin (or Delivery of Seifin) is a Solemnity, uſed i in * i Inſt; 48.4. 
Paſſing or Conveying Freehold Lands and Tenements, by Delivery 
of Seiſin thercof. It muſt be of Corporeal Frecholds, as Houſes, » 1 luſt. 5. 4. 
Lands, Gc. Incorporeal paſs by Deed only. [See chap. 2. ante; Iv * 5 Rep. 34 
Principia Livery and Seiſin was invented, That People might have 18 35 51 
Knowledge of the Alteration of Eſtates from Man to Man. It muſt 7 1.77 
not be made by an Attorney upon the Day on which the Deed is . 
dated, if the Decd is to Have and to Hold From the Day of the 
Date. For in ſuch Caſe, the F eoffment; Gift or Leaſe for Life, 
and the pi; b is void. 
Thero mn Tra Kinds, (vis) A Livery in Deed, and a Livery * i 1 48.4. 
in Law. 1. A Livery in Deed is; when the Feoffor taketh the Rin 7 Rep. 48; 
of tho Door, Turf or Twig of the Land; or a Ring of Gold or Any 
other Thing; tho' it doth nat concern the Land; and delivereth the 
ſame upon the Land to the Feoffee, in the Name of Seiſin of all te 
Land containod in the Deed, This Livery in Deed may be either by 
Words, and ſomeſolema Act; or by Words without any Solemn A 
if the. Feoffor and Feoffee are upon the Land: In all Cafes Words 
are Neceſſary. If then Words may amount to a Livery within the 
Fiew (as ſhall be preſently ſet forth) when one is off the Land, much 
moro ſhall it be; when one is upon the Land. The bare Delivery of 
the Deed on the Land may make it a Deed; but — athonitas 
Livery of Scifin, unleſs it is delivered in the Name of Seiſin of the 
Land, Sc. Livery and Seiſin made to one before in Poſſeſſion is“ void. 
But if Leſlor and Leſſee come upon the Ground, and on Purpoſe to 
make and take Livery, that Entry veſts no Poſſeſſibn until Livery: 
1A Man may make a Letter of Attorney, to deliver Seiſin by Force 4 r inſt * 6; 
of the Deed. But the Attorney muſt pᷣurſue his Warrant; otherwife 11 * 
ho/doth not deliver Seiſin dy Force of the Peud: If e db leſs, its 1 2-97 
void. For He, that hath but a bare Authority, muſt purſue his Autho- 
rity. if a Letter of Attornoy'ivmade'to Three C uni & Divi- 
ſin, to make Livery; and wo make it, the Third being abſent, the 
Livery is void. Thus it is for Privare' Affairs! But for the Good of 
the Pullict, as the Execution of Juſticeg 6c. there will be a more 
favourable Inter protation. B an 22 in Lands deviſed to 
Execators, and Of 'Foiarob outs; ſupra; chap. 1. J A Letter of Attot- | 
25 alſo may be malle tor Roceive Livery and Seiſin. This Warrant aa , 
ane ule by Deg not by 8 Woof Mouth; Roll. Abr. 
1 n W a3 . 
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be Contained in a Deed of Feoffment that is Poll, though the At- 
torney is not made Party, but not in an Zzdenture, unleſs the Attor- 
Lie 66., ney is made Party. 6055 The f Death of the Feoffor, &c. is a 
i Laßt. 52 b. Countermand of an Authority, or of the Letter of Attorney; But 
not the Death of a Mayor in the Grant of a Mayor and Common- 
alty, nor of a Dean in the Grant of a Dean and Chapter; Gc. For 
Aggregate Bodies never die. But if a Leſſor by his Deed Licences 
a Leſſeo for Life or Years to Alien; the Death of the Leffor is no 
Countermand of the Authority. For the Licence exempts the Leſ- 
1 Tilt. 48. b. ſee from the Penalty of the Condition. 2. A Livery in © Law is 
32 b. when the Leſſor Himſelf (not his Attorney) being in Viet of the 
Houſe or Land; ſaith to the Feoffee Himſelf (not his Attorney) after 
Delivery of the Deed, I give you yorder Land to you and your 
Heirs, go enter into the ſame, and take Poſſeſſion: of it accordingly, 
&c. Now if the Feoffee doth. go accordingly in the Life-time of 
the Fcoffor and Enters, or if He makes His Claim when He dares 
not go (for. this is an Entry in Law) it is a Good Feoffment and 
Livery to Him, though the Land lies in another County, But if 
either the Feoffor or the Feoffee die before Entry, the Livery is 
void. This is to be underſtood of Sole Perſons, or Sole Corpora- 
| 7 — not of Corporations Aggregate of many Perſons, as before 
binted. 187 K. * 
One may have an Inheritance in an Upper Chamber, and paſs it by 
Livery, tho the Lower Buildings and Soil belong to another. 
«1 inſt. 41. b. If a Man makes a Leaſe for Years, and u afterwards makes a 
2 Rep. 31,32. Feoffment, and delivers Seiſin to One, while the Leſſee is in Poſſeſ- 
ſion, and not aſſenting to the Feoffment, the Livery is void; for He 
doth not give him Livery of the Poſſeſſion, altho the Feoffor hath 
the Freehold and Inheritance, But if the Leſſee be abſent, and hath 
neither Wife nor Servants (tho He hath Cattle) upon the Ground, 
the Livery is Good. If the Leſſee, his Wife or Servants, had been 
in the Houſe, or upon any Part of the Land to Him demiſed, it 
would have been ſufficient to have preſerved and continued his Poſ- 
Dee a]n wt oe vial yy bro. 
* Lir. 60. © *I one makes a Leaſe for.Years, Remainder to Another for Life, 
1 Int 49 in Tail or in Fee, the Leſſor muſt make Livery of Seiſin (in Deed, 
not in Law) to the Leſſee for Years; otherwile nothing paſſeth to 
Him in Remainder. This Livery is for the Benefit of Him in Re- 
mainder, for the Leſſee! hath only a for Years. But if Leſſee 
| entereth, before any Livery. of Seiſin made to Him, the Livery is 
7 3 Rep. 26. void. ) If one makes a Feoffment to four, and Seiſin is delivered to 
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le, Lea and Nele, Retlo api, Gufirmarion ts Leſſee fo 
Years, or at Will, e Anh $06, Dy Deed Indented apd Ioroltes, 
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the Uſe.) A Freehold may, paſs without Livery, By Force of that 
Statute 5 Feolfment to 1 5 Uſe of the Fecht Feoffec or Any 
other, Supplies the Place of Livery and Seiſin; ſo that Livery an 
Seiſin upon Feoffments is not ſo commonly aſcd as formerly; nei- 
ther can Eſtates be created now by Liyety and geld only without 
Writing. LSes 28 Care, 2- GAR 3c] 3. at Dor a we dr 1 chu 

There are 4. other Seiſint, but they do not Relate to Feoffments; * : 1nſt. 7g b, 
as Payment of Money, before any Rent duę, is a good Sejſin of the 0 ie. 
Rent, to bring an Action for it. And fo u Gift of a Pair of Gloves, = 
Sc. in the Namie of Seilin.of the Rent, is. a, Good Seiſin. Upon 4 
Gift or Bargain and Sale of Goods and Chattels Perſonal; the De- 
livery 757 Sig. pence, a Spoon, Cc. is a Good Seiſin of the Whole. 

5 .. :-.-- F 
For the Right Underſtanding of the Nature of a Fine, Enquire 
1. What is a Hue. 2. How Divided. 3. Who may Levy or Take 
by Fine. 4. Of auhat Eſtates may Fines be levied. 5. Before 

hour; 6: The Force and Ei of a Fine. 7. How Fines may 
1. © A Fine (Finis; improperly called) a Deed) is an Inſtrüment ; lab gef. 
of Record of an Amicable, Compoſition or Final Agreement, made Welk bribe 
betwixt Parties in Suit, concerning 23 * Tenements or Heredita- 2 Part, Sed. i. 
ments, by the Conſent or Licence of the King, or His Juſtices in the 
Court of Common Pleas; or others Authorized, to End all Contro- 
verſies between thoſe that are Parties and Priviet to the ſame, and 
all Stranger; not Claiming in due Time. It is called a Fine, be- 
cauſe it makes.a Fizal Agreement of all Controverſies: The Cie 
lians call it Tramſactia Jadicialis De Re immobili. Antiently it 
was a Compoſition. of a Real Controverſy. But now it is eficrally 
a Feigned Action upon a Writ of Covenant, Oc. and ſuppoſes a Con- 
troverſy; whete in Reality there is none, to ſecure the Title that s 
Man hath in His Eſtate againſt all Men; or to cut off Entails, anc 
with more Oertainty to Convey the Intereſt or Title of Lands, tc, 
to whom we; pleaſe; either in Fee-fimple; Fee-tail; for Life or 
Years; whercupon alſo a Rent may be reſerved; A Concord can- 
not be of any other Thing, than What is contained in the Writ off, 
Covenant. This Fine i Feoffment of Record, and doth imply * 1 Inf. 3.4 
in it Livery, and Seiſin, as above-men tionell. 
ITpbere ate s Five Parts in every Fine: 1. An Original Mit, uſual: 5 5 Rep. 38, 
ly 'a Writ of Covenant, taken but againſt the Conuſor. Tos The 2 Intl. 511, 
King's Licence; for which He hath a Fine called tho Ning, Silver, 
3- The Concord, it ſelf, the Agreement betwixt the Pantes, how | 
Land, Gr. ſhall paſs, the Ground of the Fine. It begins thus, Et 
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Book II 
| Year, aid P. Ice, and befor what JT uſtices the Coiegrd was made. 
Of this there are Cyrogra hs or Indentures made; 


Wrre. 07-142: L460 t 5k & ＋ — Tri vow | 7 EL e 2 N ee 5 "= "I 
„He who acknowledges the Pine is called The Co ni gor, or Conuſor, 
or . ant. (C, e. Nie tna tetn gut by „ a. 
whom the Fine is acknowledged, or leyied, is the Plaintiff, called 


$4» » 


eo, Which fignifies to 4e Eno edge, as well as to Þnow.” | 


6h 4 


Partz. Double. A Shrizle Fine is that, by which Nothing is Granted of 


the Law, v. Je Orbit comt ceo gue il nd de ſor Dont, (i. e.) upon Acknowledg: 
— symb. Mient of che Night of the eee as that which He had of the 
Part. 2. Gift of the Cognizor. It is a ſingle Fine, and admits the Poſſeſſion 
2 '.. (at leaſt in Law) of the Lands by Vertue of a Feoffment or former 
314% Gift of the Cognizor, and works by Way of Releaſe, à Fee- ſimple 


3 Rep: 89. paſſing without the Word Heirs, and nothing being render'd back to 


back to the Cognizor the Lands, Cc. limiting oftentimes thereby 
Remainders to Strangers not named in the Writ. If the Party is in 
Poſfeſſion, this Fine is executed, otherwiſe He muſt Enter, or have 
the Writ of Habere facias ſeiſinam, &c. 3. A Fine ſur Coguixancè 
de Droit tantum; which is commonly uſed to paſs a Reverſion. It 
may be expreſſed in ſuch Fine, that the Particular Eſtate is in an- 
other, whom the Cognizor is willing ſhould have the Reverſion. 
Sometimes it is uſed by Tenant for Life, to make a Grant and Re- 
| 10oft. 266.b. Teaſe to Him in Reverſion. In a Fine 1 ſur Cqnigaute de Droit 


Tantum, the Cognizee hath a Freehold in Law in Him; before He 


.. __ _ Enters. 4. A Fine ſur Conceſſit is where the Cognizor is ſeiſed of 
the Lands contained in the Fine, and the Coghizec hath no Free- 
£11;  - hold therein, but it paſſeth by the Fine. It is commonly uſed to 
"Wet.Symb, Grant away m Eſtates for Lite or Tears. And if the Cognizees are 
>. 17 e eee 
fei ſinnm, Gc. „ iin | 
" 2 Inſt. 513. |, Hence allo appears a Another Diviſſhn of Fines, (vs.) That they 
Sch may be Executed, where the preſent Eſtate paſſeth to, ot is ſuppoſed 
Sed. zo, in the Conuſee; or Executory, to be exebuted afterwards by Entry, 
176,177, 178. Action, or Writ of Habere fartas Feiſinam, or Scire Fcia .. 
» Weſt. Kc. Alſo a Fine is either eithbut Proclamations or with Proclama- 


Partz2 ion. 1. That-without Proclamations is A Fine at the Common 


Zane 6, Law. [See Of the Force and Effet of Fines, infra.] 2. That with 
0. 2 | bk ny | | 


Pro- 


/ 


Ch. 3. Laws of England, 241 


Proclamations is a Fine according to the Statutes of the 4 II. 7. 
chap. 24. 32 H.8. chap. 36. 31 Eliz. ch. 2. They are abſolutely Ne- 
ceflary upon Fines /r Cognizance de Droit come ceo, &c. 'Fheſe 
Fines «ith Proclamations are the beſt, and moſt uſed. And if there 
be Error in the Proclamations, yet the Fine ſhall be taken as a 
Good Fine at Common Law, (is.) to Work a Diſcontinuance of 
the Eſtate of the Cognizor. But every Fine levied ſhall be intended 
to be with Proclamations, becauſe moſt Beneficial for the Cognizce ; 
the Proclamations being made to Diſtinguiſh it from a Fine at 
Common Law. 


By the 31 Eliz. chap. 2. 4ll Fines with Proclamations hall he 
proclaimed only Four Times, (viz.) Once in the Term wherein they 
are ingrofſed, and Once in the Three Terms next following. 


3. Who may Levy or Take by Fine. 

'Fhe P King, and all Perſons, who may lawfully Grant by Dzed, » 7 Rep 32. 
may be Cogmzors, or Leg a Fine. Therefore, except Infants, ed. &. 
Ideots, Madmen, Feme Coverts without their Right Husbands, se&. 3. 4.56, 
Monks, Friers, Nuns, Gc. Infants, Ideots, Madmen, Feme Coverts, 7, 8, &c. 
without their Husbands, ought not to be Received, yet if they are 
Admitted, their Fines are Good and Unavoidable; except in the 
Caſes of Infancy and Coverture, [See iꝝfra.] If a Feme Covert is 
of full Age, and joins with Her Husband to Levy a Fine of Her 
Lands, 1 the muſt be privately examined, Whether ſhe Parts with 5 Lit. 669, 
the Right in her Land freely, or by Compullion : But though ſhe is 44 
not Examined, if the Fine is Received and Recorded, it is Good: 33 ** 
r Perſons Outlaw d in Perſonal, Actions, or Attainted of Felony and ' Inſt. 353. a. 
'Freaſon may be Cognizors, and Levy a Fine, and it is Good a- 2 Roll. Abr. 
gainſt all Perſons; except the King or Lord, of whom the Lands are 17. 
Holden. Civil'Corporations, as Mayor and Commonalty, may Le- Eck Ke. 
vy a Fine of Land belonging to their Body. But Biſhops, Deans and Sed. 13. 
Chapters, Prebendaries, Parſons, Vicars, Heads and Fellows of Col- 11 Rep. 78. 
leges, are Reſtrained by Htatutes, from Levying of Fines of their | 
Inheritances to Bind their Sueceſſors. [See Of Leaſes, poſt.] Tenant 
in Fee- ſimple, in Jail General or Special, 'Tenant in Remainder 
or Reverſion, may Levy a Fine. Tenant for Life may Levy a 
Fine of Lands, c. which He Holdeth for Life, to Hold to the Cog- 
nizce for Life of the Tenant for Life. If He Grants a Greater E- 
ſtate, it is a Forfeiture. So it is of Fines by Tenant in Tail after 
Poſſibility of Iſſue Extin&, 'Tenant in Dower, Tenant by Courteſy. 

A Tenant for * D cannot Levy a Fine of His Term; nor Tenant © ; Rep. 5), 
by Copy of Coutt-Roll of His Eſtate. A Tenant in Common, Joiu- = 1 
tenant; or a Coparcener, may Levy a Fine of their Parts. | ; - 0 7 

© All Perſons that may be Grantees, or that may take by Con- Welt. Ke. 
tract, may be Cognizees, or Take by Fine, as Infants, Perſons of full * BY 
Age, Feme Coverts, Ideots, Lunaticks, Corporations Spiritual or 1 Ing. : pug 
Lemporal. [See Of Mortmain, chap. 4.] Men attainted of Felony 
or Treaſon, Men Ontlaw'd in Perfonal Actions, Baſtards, Gc. but 
not Thoſe that are civilly Dead, as Monks, Oc. An Infant or 
Feme Covert Cognizee need not to be Examined, becauſe the Fine 


is ſuppoſed to be for their Benefit. 
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242 An Inſtitute of the Book II. 


Note, That the Cogui gor or Cognizee muſt be ſeiſed of a Free- 
hold, be it by Right or Wrong. 
[Sec 21 Fac. 1. chap. 26. and Of Recoveries, poſt. ] 
4. Of what Things may a Fine be levied ? 
u 5 Rep. 39, u Fines may be Levied upon every }/rit, by which Land is De- 
* og 513» manded, or by which the Land is Charged, or which in any Sort 
Weſt. Ke. doth Concern the Land, Gc. And Fines may be Levied of all 
Set. 25, 0. Things in Being which are Taheritable, whether Eccleſiaſtical and 
made Tempora], or Temporal; as of an Advowſon, Rectory, Por- 
tion of Tithes, c. Of an Honor, Manor, Barony, Leet, Meſuage, 
Dove-Houſe, Garden, Orchard, Land, Meadow, Paſture, Wood, Un- 
derwood, Office, Fiſhing, Warren, Fair, Toll, Waifs, Strays, (5c. 
Rent, Common, a Hundred, 6c. It may be levied of a Rent- 
Charge, that had no Being before. And as Fines may be levied of 
Things in Poſſeſſion, ſo may they be levied of a Remainder or Re- 
110 Rep. po. verſion, X or of a Right in Futuro, or of a Poſſibility. 4 
3 . V Lands given in Tail by the King's Letters Patents, or by Act of 
part 2. Parliament, the Reverſion being in the King; or Lands reſtrained 
Sect. 2 from Sale by Act of Parliament, [See 32 H. 8. chap. 36. infra.] 
Lands in Fee-{imple in the Right of one's Wife, without the Wife, 
[See 32 H. 8. chap. 28.] Lands aſſur'd for Dower, or Term of Life, 
or in Tail to any Woman by Means of Her Husband, or His Ance- 
ſtors, [See 11 H. 7. chap. 20. and 32 H. 8. chap.36.] cannot be con- 
5 Rep. 124. vey d away by Fine, (5c. Of a Leaſe for 2 Years, the Fine is void as 
to any Strangers, for a Freehold muſt be in the Cognizor or Cogni- 
zee as before-mentioned; however, it may be Good betwixt the 
Parties by Way of Eſtoppel, fo as to conclude Them. A Fine may 
be levied by Tenant in Fee- ſimple, & c. for Years, or a Leaſe for 
1. Years may be made by it. But the Leſſee for Years cannot Levy a 
3 Rep. 77, Fine of His Leaſe. A Fine by Copyholder of a Copyhold Eftate 
78. is alfo void, If it tends to the Diſinheriſon of the Lord. A Fine 
d 2 Inf. 513, ought not to be levied of Lands ind Antient Demeſne. For if any 
518. Fine be levied of ſuch Lands, it may be Reverſed by Writ of De- 
ceit, brought by the Lord of Antient Demeſne. 

Lands bought of divers Perfons by ſeveral Purchaſes may paſs in 
© Weſt, Ke. © One Fine. And ſuch joint Fines are proper to ſave Charges, where 
Part 2. the Purchaſes are of ſmall Value. 

4 Weſt. ce. 5. Fines may be 4 4cknowledged before the Lord Chief Juſtice of 
Seck. 16, 1). the Common Pleas, or Two of the Juſtices, in open Court. This is 
: * 'calld Acknowledging a Fine at Bar. [See 18 Ed. 1. and the Expo- 
8 Rep. 118. ſition thereof, 2 Inſt. 511, &c.] But the Lord Chief Juſtice may take 
' Fines in any Place out of Court without a Commiſhon, and Certi 
the ſame. Juſtices of Aſſiſe may do it by the General Words of their 
Patents. But they do not uſe to Certify the ſame, before a Special 
Writ of Dedimus Poteftatem is ſued out. Beſides theſe, there may be 
Cbmmi ſſioners impower'd by Dedimnus Poteſtatem, or Commiſſion 
out of Chancery, to take Acknowledgment of Fines, and to Certify 
them in the Life of the Cognizors into the Common Phas, that they 
may be Recorded. | See Stat. of Carh/le, 15 Ed: 2.] This laſt Me- 
thod is often attended with Great Abuſes. | | 
A Fine cannot be levied by any that have Conuſance of Pleas or 
Power to Hold Pleas. It muſt be done only before the Juſtices of the 
Common Pleas. For the King cannot Grant Power to hold Plea 4 
1 | | kne 


5 — 
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the Levying of a Fine. [But ſee the 34 2 35 H.8. chap. 22. Con- 
cerning Fines in Towns Corporate. 


— — 


By the 34 & 35 H. 8. chap. 26. Fines may be Levied in Wales, 
By the 37 H. 8. chap. 19. In the County Palatine of Lancaſter. PB 
the 2 Ed. 6. chap. 28. In the County Palatine of Cheſter. By the 
43 Eliz. chap. 15. Iz the City of Cheſter. By the 5 Eliz. chap. 27. 
Fines may be Levied in the County Palatine of Durham, 


But Fines in theſe Counties muſt be of Lands lying in theſe 
Counties. 16 
6. Of the Force and Effect of Fines, 1. With Reſpect to Perſorrs, 
that * to be Barr d. 2. With Reſpect to Eſtates, that are to be 
Barr d. 151 
1. By the © Common Lat Fines executed Bound all Strangers, * Welt. &e. 
and thoſe in Remainder and Reverſion, if Claim was not made with- Is 5 
in a Year and a Day. But now this is no Bar: For by the 4 H. 7. Lir. 441. 
chap. 24. Five Years are allow d. It ſtill remains of Force, to work * ** 
a Di ſcontinuance of the Eſtate of the Cognizor, if it be executed. 4 116, 
[See Book 4» chap. 3. Of a Di ſcontinuance]] 349f4s. 
The Force and Effect of Fines muſt be learn'd by a careful Per- 
uſal of the Statutes of the 4 H.7. chap: 24. and the 32 H. 8. ch. 36. 
From theſe Statutes you may obſerve, That Fines do Bar the Par- 
ties, Privies and Stranger. OY. 
K To Bar is to take away the Entry or Action of Him that hath 
The Parties are thoſe. that are Named in the Original Writ; or 
thoſe that Levy the Fine, and to whom the Fine is levied. f Now *: 16.445 b. 
the Parties are preſently barr'd, tho they are under "Jmpedinmierts, 2 Inſt. 516, 
[See of the [mpediments, infra.] and have no Time given them to“ 
avoid the Fine; except that an i Hunt is allowd Time during His s int. 731.3. 
Minority, to Reverſe His Fine, if He hath paſsd away his Eftate by 380. b. 
it. If he dies in his Infancyz his Heir is not limited to any Time. n gs 
At full Age He that was the Infant cannot do it; becauſe his In- Sea. 4, 8. 
fancy mult be tried by Inſpection of the Judges. If à married We-: Mol. Abr. 
man Lader Age (of which the Judges may Examine her upon Oäth) 
doth Levy a Fine with her Husband of her oN Lands, ſhe cannot 
Reverſe it during her Husband's Life; mor after his Death, if ſhe is 
of full Age when he Dies. She can only Reverſe it, if her Huſ- 
band Dies during her Minority. If the Wife without her Husband 
doth Levy a Fine of her on Lands, wherein ſhe hath a' Fee. ſimple, 
it will be a Bat againſt her and her Heirs/ unleſs che Husband avoid ' 
it during her Life; or after her Death; if He is Tenant by Courte- 
ſy.  Ideats and Madmen, if they are Admitted, are barr' d as Par- 4 Rep. 25, 
ties. 1 Corporations which have in themſelves abſolute Right (not 7772 247 4 
Reſtrain'd by Statutes) are alſo barr'd preſently as Parties. See a. & b. 
Of Leaſes, paſi. And Who: may Leęy a Fine, anie. Alſo ſee the 33 * 
Kehl z. chen 5. 4 fi n. haps , „ a, 
Bois torr Hen ts 114 1:24 8: > 4746 54414 n Privies 
4 Ci IJ r& HEO- Ref tt” O15: 
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Privies (Price, Familiaris) ſignify thoſe that are Partakers, or 

that have an Intereſt in any Action or Thing with Another, or any 

1 10ff. 251. a. Relation to Another. * Theſe are either Privies in Eſtate, as Do- 
3 2 23. nor and Donce, Leſſor and Leſſee, Jointenants, Oc. or Privies in 
$ Rep. _— Blood, as the Heir to the Anceſtor, or between Coparceners. For by 
2 Inſt. 516, Privies in Blood, Privies in Blood inheritalle are to be underſtood. 
os Privies in Repreſentation, as Executors to Teſtators, Adminiſtrators 
to Inteſtates; Privies in Tenure, as Lord and Tenant, &c. All which 

may be reduc'd to two General Heads, (2iz.) Privies in Deed, and 

Privies in Law. Privies only in Eftate are not to be underſtood 

here; but Privies in Eftate and Blood, and by A 

3 Rep. 87, 1 Privies therefore, being Heirs to the Parties, are Bound or Barr d 
EF preſently for Ever by a Fine, if they claim the ſame Title, that their 
Anceſtors had, that levied the Fine, whether under Impediments or 

no. For tho the Iſſue in Tail is under Impediments (as within Age, 

under Coverture, Non Compos Mentis, in Priſon, or beyond Sea,) 

yet ſueh Iſſue in Tail is barr' d. For ſuch Iſſue is out of the Saving 

of the 4 H. 7. chap. 42. 5 70 51. | 


By the 32 H. 8. chap. 36. (which Expounds the 4 H 7. chap. 24.) 
Al Fines levied by any Perſon. of full Age of Lands, &c. any wiſe 
Entailed before the ſaid Fine levied, either to the Perſon levying 
the fame; or to any of His Anceſtors in Poſſeſſion, Remainder, or 
Reverſion, or Uſe, ſhall immediately after the Fine Levied, Engroſ- 
ſed, and Proclamations made, be à ſufficient Bar againſt Him, and 
His Heirs claiming only by ſuch Entail; and againſt all others 


| claiming to their Uſe, or to the Uſe of amy Heirs of their Bodies. 


pot Te root rr gh yt SS 08, J 644.43 > is, Wie 

Jou ſee (from this Statute) that if the Cognizor is of full Age, 
He is coneluded; and that if the Iſſue in Tail claims as Heir, by 
Force of the Eſtate - Tail, he is alſo after the Proclamations pre- 
ſeatly barr d. But One that makes his. Title as Heir to Another, and 

not ta Him that levied the Fine, is not bart d by the Fine. 
mn If Land is given to the Husband and Wife, and te the Heirs of 
their Two Bodies begotten, and the Husband levieth à Fine with 
| Proclamations, and hath Iſſue, and Dith; now this Fine by Force of 
b this Statute ſnall· Par the Iſſuelin Tail, but ſhall not Blad the Wife, 
| Soc that in Reſpect of the One it is -@ Bat, but in Reſpect of the 
re 
* 3Rep.90, , The Iſſue in Tail ſhall be barr' d. by the Fine, tho'the Tenant 
my in Tail was not ſeiſed thereof at tlie Time of tlie Fine. For Seifiti” 
is not requix d by the Statute.· But the Tenant in Tail muſt be tlie 
Cognizor, to bar the Iſſue in Tait. 
Ibo Land is Entaibd to one's Anceſtor,” and tlio' the Anceſtor is. 
the Statute ſaith, Ianaileu to the Perſon ſo leuying, or to any of bis 
IT Aucęſtors, in the Disjunctive, the Fine with Proclamations doth bar 
the Right, which after the Fine ſhonld deſcend to him; not only 

ad2s qdo hümſelf, but as to all the Heirs in Tail, tho He that levied 
the Fine had but a Poſſibility. | Now ot vl 


W 


= 1 Rep. 87. 


2 


n 
= 


Hoerbcit. {con 02's Aatute.of the 32 H..) H Landi are con- 
e bud bi Dower for Life, in fall aach cbe r t 
5 chap. 


D 1 
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chap. 20. and She Levy a Fine of the Land, after Her Husband's 

Death, this ſhall not bar the Iſſue in Tail. Alſo a Fine levied by 

Him, who ts reſtrained by Act of Parliament, is void. Laſtly, This 

Ad ſhall not extend to any Fine of Lands, Entailed by the King's 

Letters Patents to a Subject, to bar the Ilie in Tail, or to Lands 

Entailed by Att of Parliament, the Reverſion thereof, at the Time 

of ſuch Fine levied, being in the King. ; 


[See the 34& 35 H. 8. chap. 20. And for Expoſition thereof 1 Iaſt. 
372. b. 1 Mar. chap. 7. and 21 Fac. t chap. 2. For ſtrengthning the 
Eſtates of Subjects againſt the King and his Succeſſors.] 

_ Strangers to Fines are thoſe, that are neither Parties nor Privies. 
Strangers have either a Preſent or Future mens or an apparcnt 
Poſſibility of Right growing afterwards, or a Right to ſomething 
Ming only out of Lands | nar, pope rg} 

Strangers having Preſent Right, and no Impediment to make e Well. Kc, 
their Claims, are Bound by five Years after Proclamations, if they $45t 2. 
make not their Claim within that Time. Therefore if 4. purchaſes 18. 
Lands of B. by Feofftiicht ar Bargain and Sale, and enrolls the : of: $1.6 
ſume; and afterwards perceiving that B. hath but a defeaſible Ti- We. 9 
ele; and that C. hath Right to it; A. levies a Fihe with Proclama- 
tiohs to & Stranger, or takrth 4 Fine from Another With Proclaffla- 
tions, to the Intent to bar tlie Right of C. this Flie ſb levied Thall 
bind all Strangers, that do not purſue theit Right by Action or En- 
try within Five Years. The Levying the Fine is Eabwful; for C 
might Enter or Bring his Adtioh within th Tims appoitited bf th6 
Statute, But thbſe that have à Preſent Right, ard Are under Inipedi- 
ment to make their Claim, as Infatits” Feme Covetts, (other tha 
fuch as are Patties) Perſoris of uiſound Mind, Perſbh s it Priſons; ot o 
of the Realm, theſe and then Heirs have five Years'Einte, fo parry 
their Right, after theſe Impediments dre feen 774. tufants afts 
their firſt coming to full Age, Feme Covetts after the, Peath of their 

$ 


Husbands, Perſons of unſ6und Mind After the Recovery'of their Wit , 
Perſbns in Priſon after their Enlargement. Perfons ont of the Realm 


after their Returi from beyond Sen. f Fot it 33 tc he Obſerved 

that the Savjhgr in the Stätte of the 4'F 7. chaß. ag. etend gully, 97 
to Strangers to the Fiiie,. anf not te Patties or Privies. [Ste tie 
1 Rich. 2. asf 7. And the A H. 7. hug. 24. iufta.] d But ang 11 tn8.246.a. 


. 
- 


; to be 0 P 3 Rep. 8, 


fam muſt claim within the five Yeats; if the five Years; for makin 

a Clhim after a Fine; began in the [Time of his Anteſtor. If a Feme .) Rep. 8. 

Covert (as a Feme Sole) levies a Find by her ſelf, of Land whereof 19 Rep. 43. 

ſhe is ſeis d in Fee; this ſhall bar her afid her Heirs, if her Husband . 

doth not Enter and avoid it. f If 4 file Woman, having preſent *Plond. 366. 

Right, takes a Husband, who ſuffereth five Years to incur, ſhe is N 

barr'd for Ever > hogan aſe it was her Folly, to marty ſach a Husband, 

If 4 Feme Covert Dies while the is Covert, being no Fart) to the * 2 Iott 51g, 

Fine, ¶ See the 3% H. 8."chpp. 28. ab to Eines, Gg. by the Husband 52 

only of the Inheritance or Frechold of the Wife, Tit. Leaſes, infra.] 

or N Coimpos Dies while Non Compbor, or a Perſon in Priſon Dies 

while he is in Priſon, or one beyond Sea at the Time of the Fine le- 

vied never Return, the Heir is limited to no Time. Civil Corpora- 

ond, ab Mayor and Commonalty, Gr. being diffeifed; are barr'd by 

Fine and Nom claim; and five Years pafs d after Proclamations. 
55 1 But 


1 
- * 


246 _ An Inſtitute of the Book IL 


" 11 Rep. 78. u But Biſhops, Dean and Chapter, Prebendary, Parſon, Vicar, Ma- 
ſter and Fellows of a College, which are Reſtrained by Statutes to 

Alienate their Lands, cannot be barrd by Fine and Non-claim; 

for if they are prohibited, to baz their Right by Conveyances, it 

would have been to no Purpoſe, if Power is left them by their Per- 

miſſion, or Sufferance or Non-claim upon a Fine, to bar it. 

* Weſt. &. Thoſe that have no Preſent, but a * Future Right, upon a Prece- 
dect 186. dent Cauſe, and whoſe Right and Title cometh to them after the 
2 Rep. 93. Proclamations, ſuch Strangers to Fines being Void of Impediments, 
9 _ 105. have five Years after the coming of ſuch Rights, to enter and make 
er. 5% their Claim. [See 1 Rich. 3. chap. 7. 4 H. 7. chap. 24.] As in the 
Caſes of a Remainder or Reverſion hereafter to be mention'd. But 

if theſe have Impediments,. they ſhall have five Years too after the 
Impediments remov d, before their Laches ſhall be prejudicial to 

them. Therefore if a Wife does ſurceaſe her Time, and five Years 

paſs after the Death of the Husband upon a Fine levied of her In- 


. 
# 
- _— 


Part 2. 
Sect. 188. 


10 Rep. 49, 
50. | 


Pay 4 1 


Right, nor poſſibility 


* Weſt, &c. 
Part 2. 


Se&. 190. n, 


5 Rep. 124. | 
the. 


7 


ur d 


t'5 Rep. 124. ſay in General, That the Intereſt; 
9 Rep. 105. | | 
1 | 
655 


ice-fimple, F 
cars, Remainders or Reve 25 N The Intereſts, alſo and Eſtates 
a 


af 1 101 380 FT if} zit 42407 ws ela 2! 
rn 2 If I have a Fre. ſimple and am Gilſeited, and the Diſſeiſor doth le- 


ne datt d for Rver. If in Fee-limple,, a Fine 
5 Rep: log. with Proclamations th; ght, it 
urſue his Right within five ears, as before, Obſery d. 41 A0 vl 


lad. 28g. If Tenant in Tai doth Iexy a Fine with Proclamations, accord- 


372. b. 373.4. ing to the 4H. 7 e 24 and 32, H. S. chap. 36. this is a Bar to 
3 02 $7. the Eſtate-tail, and the Iſſue in Tail, as aforeſaid. And if Tenant 
net. Ke. in Tail is e diſſeiſed, or hath Right of Action, and the Tenant of 
dec. 183, the Land doth Levy a Fine with Proclamations; and; five Veats 
WWW paſs 
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paſs, the Right of the Eſtate-tail, or Iſſue in Tail, is barr'd; and 
he muſt ſuffer for the Negligence of his Anceſtor, that was the firſt 
that had Right. So the Donor may be barr'd, if the Tenant in Tail 
Dies without Iſſue. The like of the Laches of him in Remainder 
or Reverſion ; for it barreth him and his Heirs. But if Tenant in 
Tail makes a Feoffment, and the Feoffee Levieth a Fine with Pro- 
clamation, the Iflue in Tail after the Death of the Father, ſhall 
have five Years; for he is the firſt, to whom the Right doth Accrue 
after the Fine Levied. 

4 Tf Tenant for Liſe by Covin levieth a Fine with Proclamations, 4 Rep. 77, 
and five Years paſs in his Life, yet the Leſſor ſhall have five Years ““ 
to make his Claim after the Death of the Tenant or Leſſee, not- 
withſtanding the Forfeiture. And if Tenant for Life makes a © Fro. © 3 Rep. 79. 
ment in Fee, and the Feoffee levieth a Fine with Proclamations, it * Ven"r: 24% 
ſhall not bind the Leſſor; but He ſhall have five Years after the ? 07 
Death of the 'Tenant for Life: But upon a Diſſeiſin of Tenant 
for Life, and Fine levied, the Leſſor and Leſſee have but five Years 
after the Fine. For the Diſſeiſor comes in openly, and without the 
Conſent of the Leſſee. But Onzre, For the Leſſor ſeems to be 
within the Second Saving of the Statute of the 4 H. 7. Saving to 
all Perſons ſuch Actions, &c. as ſhall come after the Fine levied, 
&c. * therefore He ſhall have five Years after the Action ac- 
crueth. | 

f Leſſee for Tears, at Vill, Tenant by Copy of Court-Roll, who * ; Rep. 97, 
pretend no Title to the Inheritance, but intend the Diſinheriſons of 79. 
their Leſſors or Lords, cannot by Fine bar them of their Inheritance, Se? 
Therefore if they make a Feoffment by Aſent and Covin, that a Compl. Cop. 
Fine may be levied, it is the rather void. 5 But it is ſaid, That * 55: 


| . : | g e 3 Rep. 78. 
the Leſſor muſt Claim within five Years after the 'Term is ex- 1 Ventr. ati. 


_ 
. If a Leaſe is made for Vears, and the Leſſor, or Another, before 
h Entry of the Leſſee, doth Levy a Fine with Proclamations, and n; Rep. 124. 
the Leſſee does not make his Claim within five Years, the Leſſee 9 Rep 103. 
is barr'd of his Intereſt for Ever; and no Relief is to be had in E- 
quity. For tho the Leſſee for Years cannot Levy a Fine to a Stranger, 
yet He ſhall be barr'd by a Fine with Proclamations by the Tenant 
of the Land, or by One that is in Poſſeſſion of it. If the Leſſee be 5 
1 Ouſted, and by it the Leſſor Diſſeiſed, and the Diſſeiſor doth Levy i 3 Rep. 17, 
a Fine, and five Years paſs with Proclamations and Non-Claim, 79. 
the Leſſor and Leſſee both are barr'd, and ſhall have but five Feeh 727 
Years after the Fine levied; becauſe they are within the firſt Saving Compl. Cop. 
of the Statute, and Have a Preſent Right, c. | * 

So if One enters upon, and puts out a Copybolder, and the Diſſeiſor 

doth Levy a Fine of the Lands, and the Copyholder ſuffers five 
Years to paſs after the Diſſeiſin and Fine, without making any Claim, 
the Intereſt of the Copyholder, and of His Lord, are hereby barr'd for 
Ever. This is not a Fine Levied by Covin, becauſe the Levying of 
the Fine is Iawful, and the Diſſeiſee may re-enter, or bring his Action 
within five Years, and the Lord muſt needs know of the Diſſeiſin. 
So if a Copyholder makes a Feoffment in Fee, upon Good Confide- 
ration, and the Feoffee levieth a Fine with Proclamations, and five 
Years paſs, The Lord is barrd, But if a Copyholder levies a Fine, 


and 


| 
| 
| 
1 
| 
| 
| 
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and five Years paſs, the Lord is not barrd, as bcfore obſerv'd; for, 
the Copy holder having not a Freehold, the Fine is utterly void. 


-* 11"ſt.372., k He that bath Right of a Remainder or Reccrſion Expectant up- 


2 Init. 518. on an Eſtate of Freehold, hath five Years allowed after the Re- 
Lev. z. mainder or Reverſion accrueth. 80 if Tenant for 99 Years, if He 
ſo long lives, levies a Fine and dies, They ſhall have five Years af, 

ter His Death, to Avoid the Fine. | | 
But if One hath a Remainder or Reverſion Depending upon an 
| weſt. e. Eſtate for I Zears, and the Termor is Differſed, and a Fine levied, 
Set. 183. and five Years paſs, Oc. They are barrd. For the Termor might 
reſently have entered, and He in Remainder or Reverſion might 
1 177 had an Aſſiſe for ſuch Diſſeiſin. | rag Pp 
" 5Repazg, Eſtates by ® Statute-Merchant, Statute- Staple and Elegit may be 
2 lot. 517. barr'd, if they are out of Poſſeſſion, and a Fine is levied, &c. and 
five Years paſs without Claim. FF 15+ OA 
A Fine with Proclamations, and five Years paſs d, Cc. doth Bar 
" 2 Toft. 513, the Lord in a Autient Demeſne of His Writ of Deceit. And: hke- 
518, wiſe a Writ of Error is barrd thereby. But Ore, For the Fine 
to Rep. 5. was Coram non Fudice; and the Lord claimeth not the Lands, but, 
His Ancient Seigniory. But theſe Fines make a Diſcontinuance, if 
they do not Bar by the Statute of Non-Claim. @ Un 
Note, That no Fine ſhall Bar any Eſtate in Poſſeſſion, Remainder 
* 3 Rep. 79, or Reverſion, which is not Deveſted, and put to a Right. For He 
5 2 ns who Hath the Eſtate or Intereſt in Him cannot be put to His Action, 
Nep. 19% Entry or Claim; becauſe He hath that alreacy) which the Action, 
Entry or Claim would give Him. And therefore, if one doth Levy 
a Fine of my Land, while I am in Poſſeſſion of it, this Fine will not 
Hurt-me. For if I make a Leaſe for Years of my Land, rendering 
Rent, and a Stranger Levies a Fine of the Land, and the Leſſee for 
Years payeth His Rent to me Duly, I am not barr'd of my Reverſion; 
becauſe I was always in Poſſeſſion, and not put to Right only. So if 
there is Tenant in Tail, Remainder in Tail, or Tenant for Life, Re- 
mainder for Life, and the firſt Tenant in Tail, or the firſt Tenant 
for Life, doth Bargain and Sell the Land by Deed Indented and In- 
roll'd, and after doth Levy a Fine to the Bargainee; in theſe Caſes 
the Remainders are not Bound, though the five Years paſs without 
Claim. For the Law adjudges Them always in Poſſeſſion. 
e 3 Rep. 8. PA Fine levicd to Deceive Creditors or Purchaſors, ſhall not Bar 
them, but ſhall be Void as to Them, as well as any otker Fraudulent 


Conveyance. [See 13 Eliz. chap. 5. 27 Eliz. 4. 


By the 4 H.7. chap. 24. The Fine after the Ingroſſiug it, and Pro- 
clamations made, ſhall conclude as well Privies as Strangers to the 
ſame; except (as to Strangers) Perſons under Aue, Women Covert, 
Perſons in Priſon, or out of the Realm, or not of Sound Mind, be- 
ing not Parties to the Fine. Aud Saving to every Perſon and their 
Heirs, other than Parties, (which muſt be Strangers) ſuch Right, 

Claim, Intereſt, as they have at the Time of the Fine Iugroſſed, ſo 
that they purſue their Title or Intereſt by May of Action or Entry 
within Five Tears after Proclamations made. And alſo Saving to all 
Perſons ſuch Intereſt in the Lands, &c. as ſhall come to Them after 
the Fine Iugroſſed, and Proclamations made, by Force of any Cauſe 
or Matter had before the Fine levied; ſo that They, or Their Heirs 

I purſue 


EM 


purſne their Right, within five Tears next after ſuch Right or In- 
tereſt does accrue; or within Five Tears after the before-mentioned 
Impediments of Infancy, Coverture, &c. are Removed. Otherwiſe 
They are Concluded, as if They had been Parties or Privies to the 
ſaid Fines. Laſtly, Saving to every Perſon, not Party nor Privy 
to the ſaid Fine, their Exception to Avoid the ſaid Fine, by Reaſon, 
that T hoſe which were Parties had Nothing in the Lands compri- 
ſed in the ſaid Fine. | See the 32 H. 8. chap. 36. ante.] 


All the Savings in this Act Relate to d Strangers only as to their 5 3 Rep. 87. 
Preſent or Future Right. 

Infancy, Coverture, Gc. of the r Heir in Tail gives no Claim to * 3 Rep. 87, 
Him, inaſmuch as He is Privy. | | 91. 
The Saving to avoid the Fine, © Becauſe the Parties had Nothing * 3 Rep. 90. 
in the Lands Relates alſo only to Strangers, br to every Perſon * '** 523: 
not Party or Privy. | 
The 4 H. 7. chap. 24. recites almoſt the 1 R. 3. chap. 7. proba- 
bly ſaſpeRing the Laws of Rich. 3. to be Invalid. [See 1 Rich. 3. 
0 p 7. | 3 
_ the 5 H. 4. chap. 14. 23 Eliz. chap. 3. For the Inrollment of 
IN, N.,, A 00 | 5 
7. A Fine may be Aooided, 1. By the Death of All, or Some of 
the Parties, before the King's Silver is enter d. 2. For Deceit or 
Covin in Procuring it. 3. For ſome Notorious Error in the Proceed- 
ings. A ſmall Error will not Avoid it. [See 23 Elig. chap. 3. 10 & 
11 V. z. chap.14.] 4. By Claim, Entry, or Action of Him that 
hath Right to the Land, if he Claims, * due Time. [See the 

21 Jac. 1. chap. 16. 4 & 5 Ann, chap. 16.] 5. By Plea, That Nei- 

ther of the Parties had any Thing at the Time of Levying the Fine 
in the Eftate ;' and then One muſt ſhew, in whom the Eſtate was 
veſted. This is allow'd only to Strangers to the Fine, not to Parties 
or Privies. [See the 27 Ed. i. and the Expoſition thereof, 2 Iuſt. 521, 
c. and the 4 H. 7. chap. 24. ſupra ..) J 90 i 
3. Of a Common Recovery. x. 115 
Therefore, i. Nhat is a Common Recovery. 2. Jo may ſuffer 
a Common Recovery. 3. Of what Things. 4. Before hn. 
5. What is the Force and Hhedt of a Recovery. 6. How Falfified 
r. Ar Common Recovery (Recuperatio)'is a Feigned and Formal i Inft.1 54.9. 
Suit and Judgment, upon a Real Action brought in the Common GRe 
Peu Court, by One, againſt Another that is ſeiſed of the Freehold, ries, Seb. 1. 
to Deſtroy Eſtates in Tail, Remainders and Reverſions, and to Bar 
the former Owtiets thereof, It is a Figu d Suit, and is now by v5 Rep. 40, 
_ Uſage and /Cuſtonibecome a'Common Conveyance and Aſſurance 41. | 
of Lands; which the Judges will not ſuffer to be Impeach'd or Que- ** 39. 
ſtion u, becauſe. ſo many Men's Titles to their Eſtates do depend 
upon it. Feign'd Recoberies, as well as Fines, were 'Contriv'd and 
Allow'd, when Eſtates-tail became to be Inconvenient. Fbr an E- 3 
ſtate in Tail miglit poſſibly laſt for Ever. [See Of Bftares in Tail, 
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_ 4] Comtinunis erfor facit.jus. Dr; & Stud. Dial; 1. clidp; 26. 4 Ib. 250. iT Tz 
drin fitions juris ſuliſſtit equiths. 10 Rep- 0. I Rep. 1. 1 Inſt. 150. 4. 
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., Neeefuns vineut Ege. Nad neceſſarium et licium eſt. 5 Rep. 40, 10 Rep. 61. 
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ante, chap. 1.] A True Recovery is an Actual and Real Recovery 
of any Thin „ injuriouſly taken away or detained, or the Value 

thereof, by Judgment in the Ordinary Courſe, 
There muſt be Three Perſons at leaſt, to make a Common or 
feign'd Recovery, (&iz.) A Recoveror, a Recoveree, and a Fouchee. 
The Recoveror is the Plaintiff or Demandant, that brings the Writ of 
Entry ſur Diſſeiſin, &c. The Recoveree is the Defendant or Te- 
nant of the Land, (5c. againſt whom the Writ is brought. He muſt 
x x lnſt ol. b be perfect Tenant of the Freehold. * The Fouchee is He, whom the 
Defendant or Tenant voucheth (a Focando) or Calls to Warranty 
of the Land in Demand, either to Defend the Right, or to Yield 

Him qther Lands in Value, according to a ſuppoſed Agreement. 

Now to ſuffer a Common Recovery, The Tenant of the Freehold 
Dr. & Stud. Y agrees with the Demandant (ſome Friend) that He ſhall bring 
Dial. l His Action Real * Him, as tho He the Demandant had Good 
. %Right to the Land, and the Tenant no Right of Entry to the ſame, 
but after a Diſſęiſin, which a Stranger had unjuſtly made; whereas 
indeed the Demandant never had Poſſeſſion thereof, nor the Stranger. 
The Tenant appearing to the Writ Vouches or Calls to Warranty 
A. B. perhaps the Crier of the Court, who is call'd the Common 
Vouchee, and is ſuppoſed to warrant the Title. This Vouchee ſhall 
appear as tho' He would defend the Title, and the Demandant ſhall 
declare againſt Him; and thereupon He prays a Day, to make His 
_ -- Defence. But after the Day given by the Court, the Plaintiff or De- 
mandant ſhall have Judgment, to Recover the Land againſt the 
Defendant, or Tenant in Tail, and He to Recover in Value againſt 
the Common Vouchee. [Note, The common Voughee does nat 
pray a Day, but a 1 Imparlance, without any Time Fixed ; 
by which be obliges himſelf to continue in Court, till the Plea be 
farthor adjourned. 27g, 211.] But this Recovery. in Value is only 
Imaginary; becauſe the Common Vouchee hath n Lands, to ten- 
der in Value; yet it is taken for a Bar of the Tail for Ever; aud is 
* 19 Rep. 3), juſtified to be Good in Conſcienee as well as Law (r notwithſtand- 
1 gon 4 ing the Statute of Veſim. 2. chap. 1. Mherein it is provided, That 
the Will of the Giver ſhall heneefortk be Obſerved) and this, whe- 
ther the Recoyery be upon Good Title or not But it is ſaid, 
That a common Recovery is not contrary to that Act, nor to the 

Intent of the Donor. [See the 7 H. 8. chap. 4. ano. 10 
: 1.Loft,102.9, A Feigned Recovery is either with a a. Singt Voucher, as before 
+> ſhewn; or with a Double Voucher where t ee vouchech 
One, who Voucheth over the Common Vouchee, And this is the 
moſt Common and ſafeſt Way. Vet there may be more 
Vouchees, or more Vouchers over, Where three or more! ate 
PFPoouched. But the laſt is always the Common Vonchee, wha is 
8 1 worth Nothing. 0 01 19731547 * 187 298 | 45 [oy toi 6b 1 to 
_ |, Note, That one may bea Voucheg and Voucher; as ho is Qui 

upon, and then as He Calleth upon Another... 5 b 1219 ( 010414 
_ | The, Common Recovery with. Single Vouchen:iso:Bar,the;Tenant 
* 3 Rep-5- in Tail, aod his Heirs, only af ſuch Eftate-tail-which:is in his? Poſe 
if (4 ( ere He is put to a Right) with the Remainder Depen- 
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as at any Time was in Him, or any of His Anceſtors, whoſe Heir 
He is of ſuch Eſtate; and all others of ſuch Right to Remainder 
or Reverſion, as was at any Time Dependent or Expectant upon 
the ſame; and of all Leaſes and Incumbrances derived out of them; 
and it will alſo be a Bar of ſuch Eſtate, whereof the 'Tenant was 
then ſeiſed in Reverſion or Remainder, Expectant or Dependent 
u * e 
In a Recovery with Siagle Voucher, the Præcipe or Writ of Eu- 
try muſt be brought againſt the Tenant in Tail in Poſſeſſion, and He 
to Vouch the Common Vouchee. But in a Recovery with Double 
Voucher, you muſt either by Fine, Feoffment, Bargain and Sale En- 
roll'd, or Leaſe and Releaſe, make a Tenant of the Frechold of 
the Land Demanded; and then bring the Writ againſt that Tenant; 
as the Conuſee, Feoffee, Bargainee, Gc. and He to vouch the Te- 
nant in Tail, and He the Commen Vouchee, who pleads, and after 
makes Default, And then Judgment is given for the Demandant 
againſt the Tenant, and for the Tenant to Recover in Value againſt 
the firſt Vouchee, and he to Recover in Value of the Second (or 
Common) Vouchee. In like Manner it is in a Treble Voucher; Gc. 

2. Who may ſuffer a Common Recovery? 1 
| © Thoſe may be Recoverors, Recoverees and Fouchtes, that may : wed. Ke. 
be Cognizors or Cognizees in Fines. [See who may Levy or Take Sed. . 
by Fine, ſapra. And ſee the 34 & 35 H. 8. chap. 20. 14 Elis. 
chap. 8, 2 | wp Ts TY. 
An 4 Infant, pure by Guardian, cannot ſuffer a Common 410 Rep. 33. 
Recovery. But it He obtains a Privy Seal for that Purpoſe; he ods 196. 
himſelf is allow'd to ſuffer a Recovery. A Feme Covert with herr 507" 
Husband is bound by a Recovery ; but as in a Fine, ſhe ought to 
be Examined; (O.) A Mortgagee eannot bind the Mortgagor ; 
for He may enter for the Condition broken. 85 | 
. © A Stranger is not barrd by a Recovery, or by Non-claim as in ; Rep. 5. 
a Fine: n 1 8 

A Recovery ſuffered by Tenant for Life is good, if he in the next 
Remainder aſſents to it. But if Tenant for Life ſuffers a Common 
Recovery by Conſent and Covin, between the Tenant for Life and 
the Recoveror, this is a Forfeiture of his Eſtate; and He in the 
Reverſion may preſently Enter. [See the 14 Elis. chap. S. infra.] 

Tenant fot Teurs cannot ſuffer a Recovery, for He is not Tenant 
of a Freehold: .. | . 

3. Of what Things? Eh Sod , E 
A Common Recovery may be had of ſuch t Things (for the moſt ' Welt. Kc. 
Part) as may paſs by a Fine: An Uſe may be raiſed upon a Reco- 2 A 
very; as well as upon a Fine; See Of Indenturet to Lead the Lies; 1 
of Fines and Recoveries; infra.] But neither Fine or Recovery can 41. 
deſtroy an Eſtate Executory, which depends upon Contingencies; 
becauſe it is uncertain; whether there will ever be ſuch an Eſtate. 
in Being, for the Fine to work upon; for that is not like to an E- 
ſtate in Remainder, becauſe a Remainder is an Eſtate veſted, 

4. Before whom ? T1 | | 999 Dian bac 

Common Recoveries muſt be ſaffer d in the Court of Common. 
Pleas by the Tenants and Vouchees Perſonally in Court, or by A- 
tornies. But ſometimes by an ney in the Country upon a De- 
dimus Poteftatem, or Commiſſion out J U AAA 
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8 Kiteh. 176 t Nesdwertere en be had in a Court-· Baron by Cuſtom. But others 
6 iy without Ouſtem. r b err 8 Lands have been 
1 Cro. 391, 14 
907. FEntalled. © PE | 
1 Ley. 136. 1 40 
Ny the 34 K 3 35 H. 8. beg 16 Recoveries may be ſuffer d at the 
Mies and Great $eoxin Wales. 
By the 27 Eliz. chap. 9. Recoveries may be (a Her d in wo ard 
ties Palatine of Lancaſter, Cheſter, oy erm 


Le the 34 & 3 Hs. chap a5} 


The ect an E fees of a Recovery i is; 46 iu off Eftater-tail / 
b Rep. 62, Remainders and Reverſions, and h all Leafes and Incumbrances De- 
** sr. rived out of Remainders and Reverfions, that onꝰ may Sell, Give or 
6 Rep. 42. Bequeath the Eſtate in Fee, or in what Manner he pleaſes. i For the 
pe & Stud: Recompenſe adjudged over ſhall go in Succeſſion of the Eſtate, as 
chap. 26, the Land Joſt ſhould have done. And then it would not be Reaſon- 
able, to allow the Heir, &. Liberty to have the Land, and the Re- 
compenſe in Value. Therefore he loſeth the Land, and muſt truſt 
to the Recompenſe. 'This ſuppoſed Recompenſe is the Reaſon, why 

a Common Recovery is a Bar to All; that are in Remainder or Re- 
/ verſion, as well as to the Iſſues in Tail. Whereas a Fine bars only 
the Heirs in Tail, but not thoſe -in Remainder Or Reverſion; @x- | 
cept upon Non-&laim-in due Time. 


* 2 Rep. z. AK Tenant in Tail cannot be Reſtrain d by Condition, Ge. from | 


3 58, ſuffering a Recover. 5809 
1 Inſt. 224. a. A Common Recovery i is the beſt e (except an AR of ' 
Parliament) mM Pubs can 175 for their Money. | 1 


y the 378• 45 H8. thap: 20. No Recovery had againſt Toma 
in Tail of the King's Gift (the Remainder or Reverſion being 
in the King) pull bind the Heirs in Tail; nor the Remain- 
2 or Reverſi ion, hich is at the Time of the Recovery in the 

inp. . 

See 1 Inf. 372. b. 373. a. 2 Rep; 1 $446, For the KH RL 
of this Act upon the Words, (is.) Wheredf the Remainder or Ne- | 
verſi ſon Jhall be in the King. J © v1 : | 


! 1 Inft.104-b. "6. 1A Recovery may be Ful ied * proved Pulſe) ind Kooided. | 
1. By Writ of Error; when there is ſome Groſs Error in the Pro- 
ccedings in Matter of Subſtance. As when an Infant, or Feme Co- 

vert without her Husband, ſuffers a Recovery. [See the 23 Elis. 
cha. 3. 16 Car. 2. chap. 9. 16 C 17 Car. 2. 25 8. But ſee alſo 
the 10 & 11 J. z. ch. 14. Where no Writ of Error ſhall be brought; 
to reverſe a Common Recovery, after 20 Years. | 2. By Pleading, That 
it was by Covin againſt Tenant for Life, to diſinherit him in Rever- 
ſion; or that He, againſt whom the Writ is brought, is no Tenant of 
the Frechold by Right or Wrong; or that he, that hath the Eſtate, is 
neither Party nor Privy to the Recovery; or where the Recovery i is 
had againſt the Husband alone, of the Land to which his Wife hath 
Ib. of Dower? or becauſe Another hath fome Elite! in the Thing, 

1 BROS ereof 
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whereof the Recovery is had, as a Leaſe for Years, Oc. 3. By Mo- 
tion to the Court, and praying a Facat of the Judgment. 


1 By the 11 H. 7. chap. 20. 4 Recovery by Covin ſuffered by TVife i Rep.t16.. 
fole, or with after- taten Husthand, of her Eſtate in Dower, for Lite, Fea 
or in Tail, jointly with ber Husband, or only to her ſelf, of Lands, ; Rep. 79. 
&c. of the * or Purchaſe of the Husband, or Given to the * * 
Hausband and Wife by the Hutband' Anceſtors, &c. ſpall be Poid; 26.5 
and He that hath Right may Enter after. Her Deceaſe. | Sec the 
32 H. 8. chap. 28, ] Tis | 15 

By the 21 H. S. chap. 15. n 4 Termor for Years may Fulſih a * 1 luft. 46.4. 
Common Recovery, had againſt him in Reverſin, and ſhall Enjoy [> 335% 
his Term againſt the Recogeror according to his Leaſe. 11 Rep. 33. 
The Recoveror may have the ſame Remedy by Avowry or Action 
of Debt,” for Rents and Services reſerved upon ſuch Leaſe, and due 
after. ſuch Recouery, and alſo like Action for Waſte, as the Reco- 
veree had. [Sce the 7 H. 8. chap. 4.] 3 
No Statute or Execution by Elegit ſhall be avoided by ſuch Feign- 
ed Recovery; but ſuch. Tenants ſhall haue like Remedy, to Falfaty 
ſuch Reconerics, as Tenant for Tears. 


By ſeveral Statutes Recoveries ſuffered by © Spiritual Perſons, c. 11nftqz. a. 
of Lands Held in Right of their Churches, Gc. ſhall not bind their 3. 
Succeſlors, [Sce Of Leaſes, infra. ]! 


By the 14 Eliz. chap. 8. A Recoveries had by Agreement of the 
Parties, or by. Coin, againſt Tenant hy Curteſy, Tenant in Tail 
after Poſſibility of IJ ue extint?, for Term of Life or Lives, &c. 
ſhall be Void againſt Them in Remainder or Reverfjon, and againſt 
their Heirs and Succeſſors. 8 1 


This p Statute extendeth not to any Recovery, unleſs it be by A- * 1 
greement or Covin ; nor doth it prejudice any one, that ſhall by 10 Rep. 5 
Good Title recover Lands, Gc. And if there he Tenant for Life, 1 Inſt. 362 as 
Remainder in Tail, Remainder or Reverſion in Fee, if Tenant for 
Life be impleaded by Agreement, and Vouch Tenant in Tail, and 
He Vouch over the Common Vouchee, this ſhall Bar the Remain- 
der and Reverſion in Fee, tho He in Remainder or Reverſion did 
never Aſſent to the Recovery. It was never the Intent of the Act, 
to extend to ſuch a Recovery, in which a Tenant in Tail was 
Vouched. For He hath Power by Common Recovery, if he were in 
Poſſeſſion, to cut off all Remainders and Reverſions. But if Tertant 
for Life had ſuffer'd the Recovery without the Aſſent of Him in 
Remainder, the Recovery had been void. So if Tenant for Life 
had ſurrender d to Him in Remainder in Tail, he might haye bound 
the Remainder and Reverſion Expectant upon His Eſtate. 
Where the Proviſo of this Act ſpeaketh of an Aſſent of Record 
by Him in Remainder or Reverſion, it muſt be underſtood that ſuch 
Aſſent muſt appear upon the ſame Recorrraſa. 
See the 21 Fac. 1. chap. 26. Of Fines and Recqveries made ii 
the Name of other Perſons without their Conſents [See of Felopy, 
Book 3. chap. 1. | DIG. Hog ror nh I ESHER 
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* 1Rep.100, 4. 4 Indenturet to Lead the Uſes of Feoffineits, Fines and Reco- 
7 . veries, are Writings Indented made by the Parties (Before or After 
5 Rep. 26. the Feoffment, Fine or Recovery) to declare the Intent of the Par- 
9 App. % ties, how the Lands are to be ſettled by the Feoffment, Fine or Re- 
covery. On a Bargain and Sale of Lands no Uſe may be declared, 

but what the Law doth make, (ig.) to the Uſe of the Bargainee; 

nor upon a Covenant of Uſes; but what is contain'd or Averr'd with- 

in the Deed; Where no Uſes are declared, the Feoffment; Fine or 

Recovery ſhall enure to the Uſe of the Feoffor, Cognizor; r. But 

if the Conuſce of a Fine levied of Lands doth pay Money to the 

Conuſor at the Time of the Fine levied, and there is no Uſe de- 

clarcd to lead the Uſe of the Fine, the Law will Conftrue the Fine 

to be levied of theſe Lands to the Uſe of the Conuſee or of Him 

to whom the Fine is levied. | | | 

" Rep. 57, The Husband cannot Declare the Uſe of the Wife's Land a- 
58. gainſt her Agreement, by Reaſon of the Inconveniencies that would 
follow. 


By the 4 & 5 Ann. ch. 16. f. 15. Declaration of Uſes or Truſts by 
Deed made after the Fines and Recoveries, ſhall be Good in Law; 
netwithſlanding the 29 Car. 2. chap. 3. which requires Writing to 
paſs Eftates at the very Time of the Conveyance, 


5. Of Covenants to ſtand ſeiſed to Uſes. 1. What is an Uſe and 
a Covenant to ſtand ſeiſed to Uſes? 2. How are Uſes Divided? 
3. What Uſes requite no Execution by the Statute. 
1. What is an Uſe, and a Covenant to ſtand ſeiſed to Uſes? 
1 Rep. 121. f An Tſe is a Truſt or Confidence, repoſed in one, that C&ſtuy que 
1 Inſt. 272.d. Je (He to whoſe Uſe) ſhall take the Profits, and that the Terre-Te- 
nant ſhall make an Eſtate according to his Directions. This is an 
t 1Tuſt.271.b. Uſe at Common Law. But Uſes may be raiſed either by * Tranſ- 
mutation of the Eſtate and Poſſeſſion, as by Feoffment, Fine or Re- 
covery, &c. or out of the Eſtate of the Owner of the Land; as by 
Bargain and Sale, by Deed Indented and Inroll'd, or by Covenant 
to ſtand ſeiſed to an Uſe, upon Lawful Conſideration, without 
'Franſmutation of the Eſtate or Poſſeſſion. 
An Uſe cannot be raiſed out of an Uſe. | | 
A Covenant to fland ſeiſed to Uſes, is when a Man (that hath a 
Wife, Children, Brother or Kindred,) doth by bare Covenant in Wri- 
ting under His Hand and Seal agree, in Conſideration of Natural 
Love and Affection, Marriage, or other Good Conſideration, That 
for Their or any of Their Proviſion or Preferment, He and his Heirs 
will ſtand ſeiſed of Land to their Uſe, either in Fee- ſimple, Fee- 
* 1Inft.112.9. tail, or for Life. * A Man at Common Law could not, during the 
7 ReP-4% Coverture, limit an Eſtate to His Wife. But now by Deed He may 
chap. 12. Covenant to ſtand Seiſed to Her Uſe, or make other Conveyance to 
Another for the Uſe of His Wife, "WR ) 
Alſo a Covenant to ſtand Seiſed to Uſes may be to the Uſe of a 
Rep. 176. * Stranger, but then it muſt be for Money; or other valuable Con- 
11 ;6 fideration, not for Love and Affection, Oc. Conſideration of Natura 
Affection only; and Conſideration of Natural Affection and 201. will 
raiſe an Uſe to a Son. But Conſideration of 201. only, without Na- 
tural Affection, will not raiſe an Uſe without Inrollment. 1 | 
I | his 


——Ü— — 


Ch. "We | Laws of England. ot f of 25 


— 


This Uſe is Created by the Statute of the 27 7 8 8. 575 
which Conveyeth the Eſtate of the Land, as the Uſe was directed 
And ſo this Covenant to ſtaud Seiſed to [DE is become a Convey- 
ance of the Land fince the ſaid Statute. This needs not be by Decd 
Indented and inroll d, as a Bargain and Sale of a Freehold ought to 
be, becauſe: that is particularly Required by a Subſequent Statute, 
as ſhall be ſhewn hercafter, 

If the Party, to whoſe Uſe one con tb flahd Seiſed of the 
Land, is not his Wife, or One that he intends to Marry, Child, Un- 
cle, Couſin, or One that his Kinſman intends to Marry, no Uſe will 
ariſe, and ſo no Conveyance. The Law allows in ſach Caſes the 
Conſideration of Blood and Marriage to raiſe Uſes, as well as Mo- 
ney, and other valuable or profitable Conſideration, when the Uſe is 
to a Stanger. Y But it does not Allow any Trifling Conſideration.» plod 302. 
of Service, Old Acquaintance, Oc. yet where a Man Conveycth an chow _ 
Eſtate of his Land to others by * Feoffment, Fine, Recovery, or by 2 Rep. 58: 
Feoffment, Fine or Recovery to the Uſe of his Laft Mil, and after- 6 Rep. 18. 

wards Declares the Uſes in His Laſt Will, He may appoint an Uſe ; Nei Zur 
without any Conſideration. But in a Covenant to Rand Seiſed, 781% 
pr in a Bargain and Sale, there muſt be a Conſideration Expreſſed, 4 292 
or ſpecially Averr'd, where the Conſideration is General, (as fot Good i 4 Kep. 4 g. 
- Conſideration, Ge.) tho' the Matter ſo Averr d is Traverſubſe. 
Theſe Coverrants to ſtand ſeiſed to hes are Grovtided 2 $ iS 
Statute of the 27 H. S. chap. 10. as hath been metitiold; For this 
Statute Conve ch the Poſſeſſion to the Uſe, (i. e.) joins the Ute and 
Poſſeſſion of the Land together; ſo that what ſtate 'a Man h 
in the Uſe, the ſame he hath in the Poſſeſſion.” b Many Deccits * 1 Rep. 137, 
through Fraud or Fear were invented by Men, by det the-Poſs , 4. 
ſeſſion in one Man, and the Uſe in Another; or git due pf © 
-figfiiof their Lands to Another, and to take the 80 eee 
inſomuch, * the Poſfeſſion and the Uſe were Pied, WBI ch 
open dA Gap for Frauds and many Ineonvenientes. A Man 1 

not then againſt whom to bring his Action; the Wife was Defrajt 

of Her Thirds or Dower; - Lords of the Fruit and Benefit of their 
Lordihiips,Gie/ 'Thorefore-to prevent thoſe and the' ike Abtiſes, 


ne. the 29 8. chaps 7 It is 'provided, The the Ute ek: Pol. 
ihn ſhaft! always united, by Declaring, That where any are or 
Wy 67 CA 7 701 an „Kc. 19 le: Fs Tri (tor the „ 
s of as well as Uſes) of any ther by Reaſon of ] 

171625 und ale, (So i tifra) Feoffi ment, Fine, Recovery, Contract, 

ſ eement, of 7 98 lc; by e an, cobatſocuer ; Celtiny! quo 
75 to hi Uſe the. and. LAS Af 71 5 17 Fer- ple, e, 
fur Life, ears, a Other 


| wile; or 979 Uſa wn 1 Hon | 
07 Rethai > „&. all be eee 10 tg iu 7722 of the, Lanai 
4⁰ al Tments 42a. 9 Ut poſes... 110 one ix hea, Land, to 


fed Thteyr, e e 472 an Yearly Rent out of 
515 f 952 7 Coty ue wy when De the Rent i. 
nted) 2 Dee 40 5 fa With of the. 11 
2 s Hike 22 as. he At the fg the MT //-, FUELS 13 4d5 | 
F If there ate Uſes invented and limited: ih a New Mitines's 4 1 Rep- 129, 
2 to the Nules of the Common Law, they are Void by 3e, 138. 


.thg;Statute. Such Truſts are ſupported by Courts of Equity, 
as not being within the Statute, } 
4 He - 


2% As Inſtitute of the Book Il. 


4 r Rep. 87, d He that had the Uſe before this Statute, had no more than a 
27 . 4 2j . Truſt at Common Law, or an Equity to have the Lands; and no 
Remedy for it but by Subpæna in Chancery upon Breach of Truſt. 
But now the Statute gives the Poſſeſſion to the Uſe. And ſo in a Co- 
venant to fland Sei ſed to Uſes, the Statute executes the Agreement, 
as the Chancery would have done before, and gives the Land alſo, to 
Thoſe that had Intereſt in the Uſe. | 
 'This is the Reaſon, That in Conveyances you ſet down in the 
| Habendum, To whoſe Uſe, that they may have the Poſſeſſion with- 


out Livery and Seiſin. 1 211 
*1 Rep.126, | But © Four Things are Required to the Execution of a Uſe with- 
125 in this Statute. 1. That there be a Perſon ſeiſed. For the Words 


2 Cro. 59,51, Alien, One Attainted, (5c. cannot be Enfeoff d or Seiſed to the Uſe 
1 . of Another, nor Tenant in Tail to the Uſe of Himſelf and his Heirs, 


| 

| 

| | Rk eons 4 | 

1 1911 243; 2. Lies are thus Dioided. „Henk OO] $69: , 4 

1 1 0 Rep. 121, There are £ Teo Manner of Uſes. 1. In Being, either in Poſſeſ- 
ſion, Ingency, 


122, 176. 


tion, as the La requires, then the Law will conſtrue it, to be to the 
Ule of the Pecs 5 1 1 2114 K nc 
for Money to Another, and no. Uſe is Expreſſed in ti 9 Dead, th 
Law will Conſttue the Intent'of the Parties, to be to the Uſe. of the 
boo 7 and His Heirs. Se of Bargain and Sale, poſt]. A G. 
In Tail ſhall be to the Uſe of the Donee, Leaſe for Life or ears, to 
the Uſe of the Leſſee. If Leflee for Life or Years grant e 
Etſtate, without their Expreſſing to whoſe Uſe, it hall be to the Uſe 
of the Grantees; for there is an Implied Conſideration, as to pay the 
—_— ne ee — en 214 10e M +9715: 
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Rent to him in Reverſion, to be Subject to Forfeitures; and to be 
puniſh'd for Waſtee. Ed WL ane) 
3. What Uſes require no Executibn by the Statute?? 
There are Uſes, that need no Execution, by the Statute of the 
27 Hl. 8. chap. 10. As when a Man doth Convey Lands to J. S. and 
His Heirs, to the Uſe of J. S. and His Heirs. And when Lands are 


Convey'd to others in Truſt after this or the like Manner (viz.)  __ 
i That the Feoffces ſhall take the Profits, and deliver them to the i Crompt. 


Feoffor and his Heirs. Such a Truſt is not Executed by the Statute; 
but remains as before at Common Law; and is Determinable in 


Jur. 48. 


Equity in the Court of Chancery. * Alſo Leaſe; for Yar of * Dyer 365. 


Lands in Uſe (which Leaſes Had their Being before, and are Grafit- ;; 


ed over in Uſe and Truſt) are not executed by the Statute, And 

Therefore if a Leſſee for Years of Lands Aſſigns over His Eſtate to . 
A. and B. and their Aſſigns, To the Uſe of the Grantor and His 
Wife, all the Eſtate is in 4. and B. and the Grantor hath nothin 

but a Uſe, for which He Hath His Remedy in Chancery only. And 
yet if a Feoffnient be made to the Uſe of 4: and Y. and his AC 
ſigns, for Years, this Uſe is executed by the Statute ; becauſe the 
Leaſe had not its Being before; and becauſe the Words of the Sta- 
tute are, I any ſhall fland or be ſeiſed of any Lands; whereas the 
Leſſee for Years of Lands that Had their Being before, was Palle, 
ſed only of his Term, and not ſeiſed of any Freehold; So there 


, 4 


ſtill remains an Uſe of ! Goods and Chattels Perſonal, which is pro- 


periy call'd a Chancery Truſt and Confidence. For One may till © 
1 


ave ſuch Things in Truſt, and to the Uſe of Another. Here Rill 
the Uſe and Poſſeſſion are Divided, becauſe not united by the Sta- 
tute, Thus if an Obligation or Statute- Merchant or Staple be made 
to A. to the Uſe of B. This is a Truſt of the fame Nature; And 
if 4. Relcateth the Obligation, &c. without the Conſent of B. ot 
gets the Money into his own Hands, B. ſhall have Relief in the 
Chancery. And Note alſo, when there are other Truſts and Con- 
hdences of Lands, that are not executed by the Statute, or of Chat- 
tels Real or Perſonal; and the Truſtee proves Falſe; or Delays to 
Execute the Truſt, the Party grieved mult have his Remedy in 
Equity in the Court of Chancery ; for there is no Remedy at Com- 
mon Law. 


rompt. Jur. 


Cratopt. 44; 


y ithi 1 T 5. m Cok "1 
m Copyhold Lands are not within the Statute of the 27 H. 8. chap 4 Gon 


10, becauſe the Transferring of the Poſſeſſion by the ſole Operation of £27. 
the Statute, without Allowance of the Lord and Agreement of the Kitch. 156. 


Tenant, would Tend to the Prejudice of the Lord and Tenant. 


By the 3 H. 7. chap. 4. Al Deeds of Gift of Goods and Chattels 
made iu Truft to the Uſe of the Grantor, to Defraud Creditors, ſhall 
be void. [ Sce the 31 Eliz. chap. 5. 27 Elis. chap: 4-] | 

By the 29 Car. 2: chap. 3. All Declarations and Creations of 
Truſt of Lands or Hereditaments muſt be in Mriting, Signed by the 
Party, or By his Laſt Will in Writing, or elſe coid; Except Truſts 
arifing by roy of Law; [See 2 Yentr. 36 1.] and Trangferr d 
or Hætinguiſbed by Ad of La; which ſhall be of the ſame Effet, 
1 if * Statute had not been made. [See 4 & 5 Anne, chap. 16. 

15. | 1 | 
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Ie all Grants and Aſienment. f Truſt ſhall be in Writing, 
Signed by the Party Granting or 455 6 8 ſuch his Lift Will, 
or_ elſe of no Effett. (See of Mer, chap. 6. Of Execution, Buok 4. 
e een 


» 2 1nf, 672, 5. u A Bargain and Sale is a Real Contract upon Valuable Conſi- 
1 Acration, for paſſing of Manors, Lands, Tenements or Hereditaments, 
by Deed Indenfed, and Inroll'd within Six Months after the Date of 
it, Without Livery and Seiſin or Attornment of Tenants. It is created 
„Rer. 40, By theſe Words (vig.) Have Balguined and Sold. o Yet theſe 
111 270% W ords' are not Abſolutely Neceſſary; for other Words as Alien, 
%% Grant, Covenant to ſtalld feiſed, &c. upon valuable Conſideration 
may amount to à Bargain and Sale, if it be by Deed Indented and 

Inrôlld. He that Sells is the Bargainor, and he that Buys the Bar- 

1 Rep. 176. gainte. In this Conveyance there muſt be ſome p Paluable Confide- 
11 Rep. 25. ation Given, or at leaſt faid to be Given, for the Land; for a Uſe 
cannot be raiſed by any Covenant, Proviſo, or Bargain and Sale 

upon a General Conſideration, And tho' no Money, &c. was Really 

1 8 | | | 

aid; 27 the Bargain and Sale may be Good, becauſe no Averment 

or Juſtification of the Exception) will lie againſt that which is Ex- 

1 Dyer 169. prefly aſhirm'd in the Deed. 4 A Conſideration expreſs d in the In- 
8 2 denture js not Examinable, whether True or Falſe. However, where 
11 Rep. 25- Money, Cc. is really Given, tho it is not Expreſſed in the Deed, the 
: Bargainee may Aver it, and being prov'd, the Bargain, ſhall be 


4 » Py . ., — | * N , | 
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Good. The Uſe muſt be always to the Bargainee upon a Valuabla 


Dyer 155 Conſideration; for He cannot ſtand ſcifed ® to the Uſe of Another. 
1 Rep. 125. §o that in this Caſe Uſes do continue as at Common Law. [At 
Nan! Law the Bargainee had only the Uſe, but now he has the 
eee ee eee * 4 E 

This Conveyance is Founded upon the Statute of the 27 H. 8. 

chap, 16. For after the Statute of the 27 H. 8. chap. 10. For Tranſ- 


ferrins Uſes into Poſſeſſion, had Allow'd, That if a Man by His 
Deed had Bargained and Sold for Valuable Confideration any Lands, 


Ge. of any Eſtate of Inheritance, Freehold, or for Years (as before 
explained) the ſame had been well executed by the ſaid Act. But 
Now it is Provided By that Act, (vig.) 


By the 27 H. S8. chap. 16: Bargains and Sales to an Uſe of the In- 
heritance or Frechold wu} be by Deed Indented, and Inroll'd within 
Six Months after the Date thereof in ſome Court of Record at Weſt- 
minſter, or in the County where the Land lieth, before the Cuſtos Ro- 
tulorum, Two Juſtices of the Peace, and the Clerk of the Peace; or 
Two of Them, whereof the Clerk of the Peace to be One ; who ought 
to Inroll Them in Parchment, and Deliver them to the Cuſtos Ro- 
tulorum within one Tear. after. 85 


This Act ſhall not Extend to Lands, &c. in Corporati ONS or Bo- | 


roaghs' where an Officer or. Officers have uſed to Inroll Deeds or 
other Writings,: as in London. [See 5 Eliz. chap. 26, Concerning 
Inrollment of Bargains and Sales in the Counties Palatine of Lan- 


caſter, Cheſter and Durham, 7 Aun. chop. 18. For the Weft-Riding 


of the County of Zork.] 


This Statute means the Conveyance of the Inheritance or Free- 
hold to an Uſe by Bargain and vale Only. 


2 


BoOOk II. 
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Ch. 3. Laws of England. 259 

If Lands are Bargained and Sold for Money only, the Deed ought 
to be Inroll'd; © but if for Money and Natural Affection, Gc. the * + Inft. 672, 
Eſtate will paſs without Inrollment. i Ley, 36. 

t The Inrollment muſt be in Parchmert only, for the Strength * 11n6. 35. b. 
and Continuance thereof, tho' the Indenture may be either in Parch- * Luft. 673 
ment or Paper. un 
alf the Deed is inroll'd the laſt Day of the Six Months after the * 1 Rep. 1. 
Day of the Date, it is a good Inrollment. If the Deed hath no * Lat. 674. 
Date, the Day of the Delivery is the Day of Date ; and the Deed 
may be enroll'd Six Months after the Delivery. 

* The Six Months arc to be Computed at twenty*ight Days by * :Ift.135.b. 
the Month. When a Statute accounteth by the Year, half Year or 3 ft. 674, 
Quarter of a Year, then you muſt Reckon according to the Kalendar. 6 Rep. 63. 

So a Twelve-month (in the Singular Number) includes the whole 

Year according to the Kalendar. But Twelve Months, Six Months, 

c. (in the Plural Number) ſhall be accounted after 'T wenty-eight 
Days to every Month, (except in a Qyare Impedit, where the Law 
reckons by the Kalendar) For the Month by the Common Law is 
but Eight and Twenty Days. ['The Three Months limited for 
taking the Oaths by the Statutes, are declared to have been intended 
Kalendar Months. Hat. 13 Geo. 1. chap. 29. See Skin. 314.] - 

A Rent may be reſerved out of a Bargain and Sale by Deed In- » 1 Inſt. 44.4. 
dented and Inroll'd; for now the Uſe and Poſſeſſion paſs together. And * Inſt. 673. 
ſo out of any. Conveyance of Lands and Tenements, tho' a Remain- 

der or Reverſion. [See the 27 H. 8. chap. 10. Ante.] 
 'Tho' after the Delivery and Acknowledgment, the Bargainor or 
the Bargainee dies before Inrollment, yet the Land paſſeth by this 
Act. For a Releaſe of a Stranger to the Bargaince before Inrollment, 

is Good. And fo a Recovery ſuffered againſt the Bargainee before 
Inrollment (the Deed indented being after within Six Months en- 
roll'd) is Good; for theBargainee was 'Tenant of the Frechold at the 

Time of the Recovery. So that if Two Bargains and Sales are made 
of the ſame Lands to Two ſeveral Perſons, and the Laſt Deed is 

firſt inroll'd,: and afterwards the Firſt Deed is alſo inroll'd within Six 

Months, the firſt Buyer ſhall have the Land. For when the Deed 
is enroll'd, the Bargainee is ſeiſed of the Land from the Delivery of 

the Deed, and the Inrollment ſhall Relate to it. | 


1 / 


.., ,Z Houſes and Lands in any City, &c. are Exempted out of this Act,: 2 Intl. 676, 
and are not Enjoin'd to be Inroll'd, tho they have Power to inroll. 
_ - [See the Notes and References upon the 27 H. 8. chap. 16. 1 Dando. 
Abr. p. 695, 696. and See the 21 Fac. chap. 26. And of Felony, 
Book 3. chap... 1.] 3 wins | ſn 
There can be no Inrollment of a Deed, &c. unleſs it be duly and 

lawfully acknowledge e. 1 I 8 
Deeds Inrell'd are either by Special Cuſtom, as in London; or 

by Roe Law; or in purſugnce of Statute. 

very Deed 247 be Inroll'd at Common Law for Security; buta 

Bargain and Sale of Freehold Lands unſt be Inroll'd, * If a Deed is * uf. 656. 
ſhew d in Court, or is in Cuſtody of the Court, and by Miſchance 

the Seal is Broken off, the Court ſhall. inroll the Deed for the Se- 


curity of the Party, ode . | Jo 
Tho a Deed is Inroll'd, yet One cannot“ Plead the Inrollment *: tft: 225.b. 


thereof. 1242 8 | | | 9 -, » 17. | 4 3 Inſt. 173, 
 thergoh, tho it is of Record. 43 tho, 16.36 e under cke 5 Rep 53,93 


An Inſtitute of the Book II. 


Great Seal, One muſt ſhew forth the Deed itſelf under Scal, and 
not the Exemplification. | But for the Excmplification of the Inroll- 
ment of Letters Patents, See the 3 & 4 Ed. 6. chap. 4. 13 Eliz. 


chap. 6. 
| 850 alfo the 23 Fliz. chap. 3. 27 Eliz. chap. 9. For the Inroll- 
ment of Fines and Recoteries; the 29 Car. 2. chap. 3. As to the In- 
rollment of Recognizances, 40 5 V. & M. chap. 22. as to Pleading 
of Charters, or other Conneyances, Inroll'd, to Any Inqufition re- 
turn'd into the Crown-Office by Coroners, &c. 2 Ann. chap. 11. 
Concerning Lands veſted in the Corporation for the Bounty of Oyeen: 
ANN by Deed Inroll'd. 2 Aun. chap. 4. 5 Aun. chap. 18. 6 Ann. 
chap. 35. Concerning Regiſters of Lands in Torꝶſhirè. 7 Ann. oy 
s 


20. In Middleſex. 10 Jun. chap. 11. Concerning Fifty New Chnrc 


to be built in London, &c. 1 Georg. 1. chap. 10. For the Inrollment 
of Deeds whereby Lands, Gc. are given for the Augmentation if 
Poor Livings. 1 Georg. 1. ch. 55. 3 Georg. 1. ch. 18. For the In- 
rollment of the Conveyances and Wills of Papiſts, &c. See alſo of 
Evidence, Judgments, Book 4. chap. 4] © 


Note, That a Bargain and Sale of Leaſes for Nears, Goods and 
Chattels Perſonal, are not founded upon the 27 H. 8. chap. 16. or 
any other Statute. They are Good, tho' not by Deed indented or 
inroll'd, and tho' without any Conſiderc.tion ; for That in this Caſe 
is not Examinable, when the Sale is acknowledg'd by Deed. {Src 
the 29 Car. 2. 7577 3. and of Leaſes infra. And How Property in 

oo, and Chattels may be Acquired, chap. 6, Poſt. And o ions 


. 


hs . Of Grants. 1. What is a Gram, and who may Grapt. 2. What 
Th ings may be Granted, and therein Of Election. 3. Of Artbrn- 
ment. S434 Cob dhe 4 8. 4 ILA4TI N $I-IIEI SISTER, 34 ge LS WP 1110 114 


- 


+ wy 


<1 Inft.g.a, 1. A e Grant (Conceſſlo) is properly of an 1 5 gre Thing by 


& b. 172. a. Deed, whereof no Livery and Seiſin can be made. 


Groſs, Tithes, Services, Rents, Common in Grofs,. 
by Deed; and are ſaid to lie in Gran. The Deed of Incorporeal 


| | can it cannot be by 
Parol, (or Word of Mouth) and therefore Rees 1 40 
„ c. mut pals 


Inheritances doth equal Livery in Corporeal. J Ses 29 Car. 2. Hh. 3. 
A. Feoffment is always applied to a F e Immoveable 
Thing. A Gift is of Larger Extent, and is applied to Things Move- 
able and Immoveable; yet as to Things fmmoveable, when taken 


ſtrictly, it is applied only to Lands and Tenements given in Tail. 
But Gt and Grant are often confounded. [See Of an Eftate in 
 Fee-ſample, ch. 1. ante, where the Word Heirs may fometnnes' be 
.. — retiring: 4, 


à Perkins, 


4 Any Natural Perſon or Corporate Body (not Probibited by Faw, 
u 


Tit. Grants, As Infants, Wotnea Covert, Monks, G 6.) may be a Gr anto! .., D 
267% an Infant or Woman Covert may be a rantee, [See who may Pur. 
1 4 2 241 X . : 2 . 1754 . 74 1 'L 


c. 43, 47» 


Sc. 
ro .,N 1 £ 


"chaſe and Coney, ſupra]. © 


kle that Granteth is Termed the Grontor, and He to whom the 
Grant is made, is the Grazree. And the Gram is ufually made by 


theſe” Words, (viz.) Have Given, Gronted and Confirmed, &. and 


then by Delivery of the Deed the Freehold doth paſs. © Have Given 


| Saat and Granted may amount to a Grant, Feoffment, Gift, 187 98 


* . U ys a * 


leaſe, Confirmation, Surrender, Oc. at the Election of the Party, 


and 


Ch. 3. Laws of England. 


26 1 


3 ks” Alc 


hd may be pleaded as a Grant or as a Feoftment, Gift, Leaſe, (I Co 
as He pleaſes. 

Regularly theſe Things are Requiſite in every Good Grant. 
1. That there be a Perſon Able to Arx 2. That there be a Per- 
Fon Capable of the Thing Granted. 3. That there be a Thing 
Grantable. [See Of Incorporeal Elinor chap. 2. Supra. ] 4. That it 
be Done by Deed. 5. That there be an Attornment, where Necd- 
ful. 6. That there be an 3 by the Grantee of the Thing 
a See Of Grants by Biſhops, the. Of Leaſes, poſt. | 

All Incorporcal Things may be Granted by Decd, as before 


Caid in the Deſcription of a Grant. 


All Chattels Perſonal may be Granted or Given f without Deed, * Perkins, 


For Chattels Real, See the 29 Car. 2. chap. 3 


he Grants, 


Of every Thing Uncertain, which isGiven or rGrauted, the Gran- 2 Rep 35. 
eve has his Ellas to make it conta. IInſt. 90. b. 


#8 RULES concerning ELECTIONS. 6+ Rep. 37 


M noting pelſed to the Foofſee or Grands bifors Elec- 
tion made by them, the Election obe to be made in the 
Life of the Parties. 

But when an Intereſt paſſes: immediately to the Evoffoe, Doneebe 
Grantee, there Electen r may be made by Them, BE their Heirs or 
9 4 

hen One and the ame Thing ꝓ Meth to che Pbnee IP ade 
the Danee or Grantee hath! VEL tion, in what'Manner or Degree 
How rake this, there the Intereſt paſſes immediately; and che Far- 
y, His Heirs or Executors, may Nals Election when they will. 
ech Election is Given to ſeveral Perſons, the faſt Election, 
mat by N of the Perſons, fhall flan#,' 45 
Election is given of Two ſeveral Ting 2s, He avhiiedvis 
tor Eirſt Agent or is to do the firſt Act, ſhall dave Election. 
When a Gratit is of Things Annual, and which are to Have Con- 
tig vagce, there the Flection Remaitſeth to the Grantor, Where the 
Le gave lim Blettion; gs well after the Day as befor. Otherwiſe 
it is, when Things 3 form d/but Once. 
1 5 that has ect, "mia aten loſs His Pleaign by His A& and 
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bo 3 Sue Eleftojr, Y Dundee 's ur. Tit. Elibios 759, &c.] 


1 faid tutte an atom wise e requiſte in wwe Good 
Grint, te. 


1 Inſt. 145. a. 
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titio non eft audienda. 


Electio ſemel fatta non patitur regreſſum. I Inſt. 146. a. 
Aud —_ Placuiren nb D . Abid. 
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N:w Landlord. For otherwiſe, He that buyeth any Lands or Te- 
nements, which are in the Occupation of a Third Perſon, cannot 
i 1 Inft.30g b. get the Poſſeſſion. i It is not neceſſary upon a Fine, becauſe the E- 
——_ ſtate is Transferr'd to the Uſe by the 27 H. S. chap. 10. Nor where 
a Rentor Reverſion is Granted by Matter of Record ; nor where it 
x 1Ioft. 312.4. paſſeth by Deviſe. * And it is never Neceſlary, but where there is a 
—_ Max. Tenure, Attendance, Reverſion or Remainder, or Payment of 
E 81. Rent out of the Land. And therefore if an Annuity, Common, 
c. be granted for Life or Years, (5c. the Reverſion may be grant- 
ed without Attornment. 
The End of Attornment is to perfect Grants, and therefore can- 
| not be made upon Condition, or for a Time. 
! Lit. 55, Attornment is either Expreſs or Implied. | Expreſs by Words or 
1 _— Vriting. By Mord only, as by ſaying, I Attorn to you by Force of 
310. « K. the ſaid Grant; or I Acknowledge my ſelf Your Tenant. By JWri- 
ting endorſed on the Deed, or ſet down in any other Writing, which 
is the ſafeſt Way. And in both Caſes, the 'Tenant may moreover De- 
liver to the Grantee a Penny, Oc. by Way of Acknowledgment, 
that the Witneſſes may better remember it. Implied by Law, as if 
a Reverſion be Granted to Two by Deed, and the Tenant Attorns 
to one of Them according to the Grant. This Attornment is 
Good, to veſt the Reverſion in Both the Grantees, #\d 
1 Inft. It ought to be made in the ® Life-Time of the Grantor and Gran- 
* tee. If the Tenant dies, He that hath the Eſtate may Attorn. But 
Ilnſt. 30g. b. the Tenant muſt, have Knowledge or u Notice of the Grant. When 
* :Inft.310b. it is made, it ſhall have ® Relation to the Original Act of the Gran- 
- 2 15 tor, &c. For the Law always regards the Original Act. 75 
erin giga. If a Reverſion is Granted for Life, the Remainder in Tail, the 
Remainder in Fee, the Attornment of the Grantee for Life ſhall 
enure to Them in Remainder, to veſt the Remainder in Them. 
4 11nft.312.b. 4 The Attornment of an fant to a Grant is Good. The Huſ- 
313, 4.315. a. and muſt Attorn for His Wife, and it will Bind Her. A Man 
that is Deaf and Dumb may Attora by Signs. But Non Compos 
cannot Attorn. | - Af 5% $ 31 91 | 18. ? 4% 
Attornment is ſo Neceſſary, That before it be done, the Grantee 
cannot bring an Action or Diſtrain. ¶ See the 32 H. 8. chap. 34. and 
for the Expoſition of it, 1 Iaſt. 215. a. & b.] But no Attornment 
was ever requiſite to Grants Io or By the King. Vo. 
be Title of Attornment was a Difficult, and Great Title, with 
its Appendixes by the Writ of Cid Faris clamat, Oyem Redditum 
RNeddit, Per Que Seroitia: But now. Attornments are not ſo much 
in uſe as formerly, For New Expedients are found out by Fines to 
Uſes, by Bargain and Sale, by Leaſe and Releaſe, and by Deeds en- 
roll d, according to the Statute of the 27 H. S. chap. 16. And 
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* By the 4 & 5 Ann. chap. 16. All, Grants agd Conmeyances, to be 
e By, Fig or heres , of any Manors, nth, Reverſion r 
' Remainder, ſhall be Good without any Attornment of the Tenants, 


Provided, That no Tenant ſhall be prejudiced by Payment of Any 
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before Notice ſhall be gioen him of ſuch Grant by the Conuſce or 
nne Hem To: ae PNG 


This Act does not Extend to Execations of Judgments in Eject- 
ment, Gc. but Thoſe Remain as before, as to the Attornment of 
Tenants to him that Gains the Poſſeſſion; for it Relates only to 
Grants and 'Conveyances. + a 12 501700 

. * {4 i, i 
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ü Man cannot Grant that which He hath not, nor more than: Perkißé, 
He hath: | 3 4 Tit. Grants, 
A Right of Entry, or Thing in Action, or Cauſe of Suit or Ti- 1 vf 309. b. 
tle for Condition Broken, cannot be granted over to a Stranger. Inſt. 214. a. 
[See the 32 H. S. chap. 34. ut ſupra. Alſo of Reverſions, ante, and 2638. oa N 
of Aſiguments, 6 . 53 
Bare t Poſhbility of an Intereſt, which is uncertain, is not * 4 Rep. 66. 
ß 7 LE Rep. 34. 
, Grants ſhall be Conſtrued according to the Subſtance of the Deed,  _ 
and not According to the 4 ſtrict Grammatical Senſe, «1Inft.146.b. 
, Conſtruction of Grants ſhall be made according to the * Inten- Inſt. 313. 
tion of the Parties. . . & b. 

The Words of a Grant ſhall be J Tranſpoſed, ſo as the Grant » iInſt. 213. b. 
C TTT ; 

Where the Grant is * Impoſſible according to the Letter, the Law * 1 toft. 183.66, 
wil make ſuch Conſtruction, as the Gift by Poſſibility may take Rep. 46. 
Effect. | | SY | 8 

All Grants in the Caſe of a Subject ſhall be taken moſt ſtrongly 
againſt Him that made it, and moſt Beneficial to the Grantee. ¶ See 
of Deede, ante.| | 3 1 

The! Incident ſhall paſs by the Grant of the Principal; But not * Inſt. 152.4 


the Principal by the Grant of the Incident. + 
Grants muſt be certain as to the Perſon. For if a Grant be made 
to 4. or B. It Is void. ä | „ 
In the Grant of a Thing, ® All Things Neceſſary for the obtaining * 1 Init. 36. 4. 
of it arc included, — . = £ 2 
[See the 13 Elz. chap. 5, 27 Eliz. chap. 4+ Againſt Fraudulent 4 Ind. 111. 
5 | | — | 5Rep. 12.47. 
| | 10 1 | 11 Rep. 52. 


Grants, &c.] 


A Of Leaſes; and therefofe 1. hut is a Leaſe? 2. How many 
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Nemo plu juris in alium rransferre, poteſt quam igſe habet. f Inſt. 309. b. 
9 24. 6 Rep. 57, 68. 8 Rep. 63. A * EP 
«* Falſa grammatica non vitiat conceſioniem. 9 Rep, 43. . 

Faſſa orc hographia non vitiar conteffronem.' tbi4.- WEER 
le nume rus ct ſenſus 
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abbreviartommacoifiendns eft; nt.comeffiouon ſit inanis. Ib. 
, * Quelibrr canteſſia ſortiſſime contra dvngtorem iurerpretauda oft; 1 loft. 36. 4 
Fre . Es 
Act ſſo rium non ducis, 2 fequinur ſunt ptincipate. 1 Inft 152. l. 
Qod non valet in principali, in acceſſorio non valebit, 8 Rep. 78. 
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1. What is a Leaſe ? ö | 
c11nſt.4z.b © A Leaſe (from Laiſſer, Dimittere, To part with) is a Demiſe 
Lit. 57- or Letting of Lands, Jenements or Hereditaments unto Another for 

Term of Life or Years, 'or at Will, * a Reſerved Rent. In all 
Leaſes there muſt be a Leſſor and Leſſce. He that Demiſes or Lets 
to Farm, is the Leſſor (vulgarly call'd the Landioru) and He unto 
whom it is Demiſed, or Let, is the Leſſee, commonly call'd the 7 &- 
4 1 Inſt. 45.b. nant. The Words to make a Leaſe, are, 4 Demiſe, Grant and To 
301. b. Farm let. Other Words, as, Have gicen, Granted, may amount to 
a Leaſe ; but Detniſe, Grant and To Farm Let, are the moſt uſual. 
The Uſe in the Court of Exchequer is to make Leaſes in the King's 
*1 Roll. Abr. Name by the Word Committimus ; © which is Good by the Cuſtom 
524 ol that Court, tho' not Good at Common Law. of , 
2. How many Kinds of Leaſes? . _ 5 
There are ſeveral Kinds of Leaſes; as a Loaſe is either by Parol 
(per Parole, By Word of Mouth only) or by Vriting. [See the 
29 Car. 2. chap. 3. poſe.] * FTA iN, | 

Leaſcs alſo are Leaſes for Life, for Tears, or At Vall. 

f Lir. 56. t. Af Teaſe for Life, is when one Hath Lands and Tenements 

11oft.41.b. Jet to Him for Term pf His Own Life, or the Life of Another, or 
for the Term both of his own Life, and the Life of Another. There 

s Lir. 39. muſt be Livery and 8 Seiſin upon a Leaſe for Life, if it is not made 

1 Inft. 30. a. by Covenants to ſtand ſeiſed to Uſes, or Bargain and Sale by Vertue 
of the Statutes of the 27 H. 8. chap. 10. & 16. It cannot be made 

; Rep 94. to commence in h Futyro. For by the Common Law an Eſtate of 
Freehold muſt take Effect Preſently, either in Remainder or Rever- 
ſion. It muſt always be made in Writing; for it is not good by Pa- 
rol, [Sce the 29 Car. 2. chap. 3. poſt.] © 


By the 8 Ann. chap. 17. An Afion of Debt for Rent may be 
brought on @ Leaſe for Life, as well as for Tears. 


i Lit. 58. 2. A i Leaſe for Tears is when a Man Demiſeth or Letteth any 
Lands or Tenements to Another, To Have and To Hold for a cer- 
t Lit.59,454, tain Number of Years agreed on Between them. k By Force and 
1 md. . b. Vertue of which Leaſe the Leſſee may Enter into the ſaid Tene- 
51. b. 200. a. ments. And tho' the Leſſor Dies before the Leſſee Enters, yet the 
ob Mas Leſſee may Enter; for no Livery of Sciſin is to be given upon a Leaſe 
zo. for Years, The Leſſee may grant over His Term before Entry, as 
hath been ſaid. For before Entry the Leſſee hath Intereſſe Termini, 
or an Intereſt in it, and may take a Releaſe of the Rent. Yet the 
Leſſor, cannot paſs the Reverſion by the Name of the Reverſion, be- 
fore the Leſſee Enters. If the Leſſee dies before Entry, His Exetutors 
or Adminiſtrators may Enter. But the Leſſee is not in Poſſeſſion, to 
Bring an Action of Treſpaſs, to take a Releaſe to enlarge the Eſtate, 
Go. till Actual Entry, if the Words of the Leaſe are Demiſe, Grant, 
Cc. If the Words are Bargain and Sell for Conſideration of Money, He 
is in Poſſeſſion upon Execution of the Deed, To bring Treſpaſs, To 
take a Releaſe, c. [By the Statute of Uſes. See Of an Bftate for 
3 Tears, chap. 1. ante. ] Leaſes for Years muſt be made of Lands and 
! 1 Toft. 47.8. Tenements, whereunto the Leſſor may come to! Diſtrain; not of In- 
| corporeal Inheritances by Common Perſons or Subjects. Yet if a 
Leaſe is made of Them by Deed, it may be good by way of gh 
2 | IBN | vm Q\ 5 39\h dra 
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tract to have an Action of Debt, but one cannot Diſtrain by Virtue 


Ch. 3. Laws of England. 
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of it. Ihe King may make a Leaſe of Incorporeal Inlieritances, 
becauſe He may Diſtrain upon All the other Lands of the Leſſee: 
[Sec Book 1: chap, 2. Concerning the King's Advantages in reſpe& | 
of Property and Suit in his Courts IL!  _ 7: 
Leaſcs for Years alſo may be made of any Goods and Chatrels 
Perfonal ; as a Stock of Cattle, a Sum of Money, Gc. | | 
A Leaſe for Years may be either by Paro or Mriting. [See 
29 Gar. 2. chap, 3. poſt.] And it may begin at a Time m Paſt, Pre- = 5 Rep. 54: 
ſent or To Come. But regularly in every Leaſe for Years the Term 
muſt have a Certain n Beginning; tho it depends upon an Uncertain- 5 Rep. 33. 
ty, as upon a Limitation or Condition Subfequent. And tho' there! Ing. 44. bi 
is no Certainty of Years in the Leaſe, yet if by Reference to a Cer- Noy's Max, 
tainty it may be made Certain, it is ſufficient. As if One ſeiſed of 4 fi. Ab 
Lands in Fee, Grants to Another, that when He pays him Twenty bo: — 
Shillings, from thenceforth He ſhall have the Land for Twenty - One 
Years; This is a Good Leaſe for Twenty-One Years from thence- 
forth. And the Leaſe alſo muſt have a certain Eud. Therefore if 
the Parſon of A. makes a Leaſe of his Glebe for ſo many Ycars, as 
He ſhall be Parſon there, this cannot be made Certain. But if He 
makes a Leaſe for Three Years, and ſo from Three Years to Three 
Years, So long as he ſhall be Parſon, This is a Good Leaſe for Six 
Years, if he continues Parſon ſo long; but the Reſidue is Uneertgin, - 
And ſo if one makes a Leaſe for Tiwenty-One Years; I He ſhall:/o 
long Live, this is a very good Leaſe for Years; and & Certainty in an 
Uncertainty, and tho a Leaſe for Years muſt have a certain Bepin- 
411712 and a Certain Fnd, yet the ® Chntinnance thereof may be © i tolt. 48.4 
Uncertain; for the ſame may ceaſe and revive, | 
pf a Leaſe be made for Years to 4. and after the Leſſor doth - Noy's Max 
make a Leaſe for Years to B. Regularly this Leaſc to B. is a good 5; , * 
Leaſe, for ſo many Years of the Second Leaſe; as ſhall come after the * 
firſt Leaſe is Determined. A Leaſe for a Thouſand Days, Weeks, 
Months, or a Thouſand Years is good. If a Leaſe is made from 
Day to Day, or from Week to Week, for Four Years, this is a good 
Leaſe for four Years. Alſo a Leaſe from Year to Year, 4 $ long as « Noy's Max: 
Both Parties pleaſe, after Entry in any Year, is a Leaſe for that * f 
Year, (5c. till Warning be given to Depart. So if one makes a Leafe ; TE. 
for a Vear, and ſo from Year to Year, it is a Leaſe for Two Years; 
and fo from Three Years to Three Years, is a good Leaſe for Six 
Years, as aforeſaid. If a Man leaſeth Land for Years, it is a good 
Leaſe for two Years, to anſwer the Plural Number. If there is. Lefſe 
for Years upon Condition, that He ſhall not alien any Part above 
Three Years during the Term; and if he doth, that the: Leaſe ſhall 
be void; now if He lets for Three Years, and ſo from Three Years 
to Fhreœe Years during the Term, it is a Brogeh of the Condition. 
A Leaſe for Term of Years, tho never ſo lng, is but a Chattel; 
and tho" it be a very long Leaſe, it cannot bo Entailed. A 
But ther Deeiſe of a Lœaſe for Years to one for Life and after- 6 Rep. gy, 
wards to Another during ** of the Term is good becauſe 14 . 
b "MM m N 0 Rep. 47- 
ic Can rere, 182 eee 2 J 2 7 
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1205 * Ho bath t nor by Way of Remainder, but by Executory Deviſe. If 
 11nſt, ** a Leaſe for Yoars is made to a Man and His f Heirs, it ſnall go to 


258. . his Bacoutots; other wiſe in a Will OJ. If a Leaſe for Years is 


5 — made tot a Sole Corporation, and his Sueceſſors, it ſhall-go to the 
Executors. | [See Of an n for Nears, chaps f. ante; and See 
the'29 Caro. 550 Tn 20 . 
*1Inft. 35. 23, A Leaſe at i 15 each at the Will of the Leſſot or Leſſee, 
pvr of both parties. For it is Regularly True, That every Leaſe at 
Will muſt be at the Will ef tho Leſſor and Leſſee.” It may be made 
| by Parol as well as by Wiring, ani of Things Corporeal and In- 
.. corporeal, | * Of Efates at "Wit, chap. I. Here 
, 2 704 25 0d ba „ 9e, | 
oy Note, That it is hot Material, whithir any Rent is Reſerved upon 
' t' Leaſe for Life, Tear or at Will; exotpt only in the Caſe of 
Leaſes for Flife or Years, made by'Tenant in bebe — Hu band and 
Mie, and Hocleſia en Perſons, according to the Statute of the 
H. 8'thap.'28; hereafter to be mention d; and except Leaſes 
arol, ar b Word vf Mouth; according to the N Statute. 
For Kain vt to? © 0913} id to 5. 
. off > 194 » n vo6M 7 Tor 
. the <4 a 2, chat 3. 2 Eten Bene of Freehold; or 
Tom or Years; of any Uncertain DDrereft in or ont of Lands, %e. 
orf pur in Writing,” and ſigned by the Parties making them, or their 
Agent nut horige 5 1 Writing,” ſhall have no greater =— than as 
fate m Will; e Bdaſty Ar exceeding Three Tears from the 
e, chere the Neu eee al be 7 00 Thirds of rhe en 
Value Mahr Thing Demiſed. - 


: 'f 


ay 10 * 1 ile Sübſtance of the* * & wh t in | Writing, ohd Signed 


N 0 85 Patties (cho not e it ſhall have the Force 
and Effect of a Leaſe for Life or Years; otherwiſe the Effect of a 
_ Eaſe at Will. But no Action of Coen can be brought on ſuch 
_ - WiitingeLeafesthdtiexeced three Year rs, muſt 1 mache in 2 2 3 
and are uſually 1 made "oy Deed Indented. 
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lar, or Tuttreſt⸗ 5 being Sets or OY 
113-030 4, © flomayy Intereſt) Hall be" Affignet, Granted, or —*— unleſs 
ar be either by "Deed br Note i in Writing, Signed ut fu upraz's or by all 
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There is a Common Way of Conveying by Mutual Lats" 4 
by Leaſe oh esch Side lad this 18 A1 4 Conveyance by De. 
5 — and . : >" and%s Proper upon the Grant of a Rent- 
Non 01 Dis 12 291.1 7 14 IO 4 94 
Whar Perſons meymeke 
N r. at V. 101 6119 1 41915 % H 101.5 

Fern One che l Seid f Lale in Nee Hupe may . 
a 151 Au for Life or Liyeg for what Tiine He pleaſes, orat Will; 
3 do ox66pt” ſore that ate Reſibainel'by'Stitttes, ol. ſhall be preſtnitly 

wn; 1 14 
*- Every One that is Seiſed of an Eſtate-Tail of any Lands of or Tene- 
ments, may make any Leaſe out of it for His own Life, but no 
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Ch. 3. Laws of England. 
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ranted by the 32 H. 8. chap. 28. If Tenant in Tail maketh a Leaſe | 
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for Life u Generally, it ſhall be Conſtrued to be for His own Life, 
that it may not Work a Wrong. [See Of Ef/ates-ratl, ch. 1. ante.) 
He that is Seiſed of an Eſtate for his on Life, or the Lie of 
Another, may make a Leaſe for His own or the other's Life, accord- 
ingly as He is Seiſed. Alſo He may make a Leaſe for Years, or at 
Will, of this Eſtate; and it ſhall be Good, as long as the Eſtate for 
Life does laſt. If one Grants Lands or Tenements, Reverſions, 


Remainders, Rents, Advowſons, Commons, Oc. and doth Expreſs 


no Eſtate, the Leſſee or Grantee (due Ceremonies requiſite by 
Law being Performed) hath an Eſtate for Life. * But if 'I'enant 
for Life maketh a Leaſe Generally, it is an Eſtate for His own Life; 
for if it ſhould be a Leaſe for Life of the Leſſee, it might be a 
— 1 to Him in the Reverſion. [See Of Eſtates for Life, chap. 1. 
ante. | > RDYO!) 
Every One that is poſſeſſed of Lands and Tenements for Nears, 
may make a Leaſe of all the Years," except One Day, or any other 
Part of it. It muſt be Granted for a leſſer Time, than He hath that 
makes the Leaſe ; for if All the Eſtate is Granted, it is an 4 u- 
ment of the Leaſe. And if a Leſſee for Years maketh a Leaſe for 
Life, the Leſſee for Life may enjoy it for the Leſſor's Life, pro- 
vided the Term of Years laſts ſo long. But if He gives Livery and 
Seiſin upon it, this is a Forfeiture of the Eſtate for Years. 
Fointenants, Tenants in Common, and Coparceners, may make 
Leaſes for Life or Years, or at Will, of their own Parts; and theſe 
Leaſes will bind their Companions. [But ſee who may Purchaſe 
and Convey, ſu a,] AAS WT. mt big 96 
In ſome Caſes, ſuch Perſons as are not Seiſed in Fee- ſimple, &c. 
nor able to Derive Eſtates for Life or Years out of their own Eſtates, 
may lawfully make Leaſes for Life or Years, &c. by Special Power 
or Proviſo enabling Them to make ſuch Leaſes. But then the Au- 
There are Y Three Kinds of Perſons, that at this Day may make 
abſolute Leaſes for Liſe, Lives or Yar by ſeveral; Statutes, who 
could not do ſo heretofore, (vig.) Tenant in Tail, Hnsband and 
Wife, One ſeiſed in Right of his Church. 3 80 
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1. By the 2 Enabling Statute of the 32 H.. chap, 28. Any Perſon = 111. 44 a, 
Seiſed of an Eftate in Tail in his own Right is enabled by His 4s b. 


Leaſe for Lives or Tears to Bind the Iſſues in Tail. 


But not Thoſe in Reverſion or Remainder. For if Tenant in Tail 


makes a Leaſe Warranted by the Statute, and Dies without Iſſue, the 


Leaſe, as to Him in Reverſion or Remainder, is void. And yet by a 
Common Recovery the Tenant in Tail may make Leaſes of the 
Land, to bind Him in Reverſion or Remainder. But if the Re- 
mainder be in the Tenant in Tail Himſelf, and He makes a Leaſe 
for Years according to the Statute, or by Fine, this is Good, and 
ſhall Bind His own Remainder, | | 


2. By the ſaid Statute Any Husband and Wife ſciſed of any E/tate 
of Inheritance in Fee-ſumple, or Fee-tail, in Right of His Wife, or 
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Jointly with His Wife Before the Coverture or After, are Enabled to 
Bind Her and Her Heirs. 

Provided, That all Leaſes made by the Husband of Lands, &c. 
(being the Inheritance of the Wife) ſhall be made by Indenture in the 
Name of the Husband and }ife, and ſhe to Seal the ſame; and that 
the Rent ſhall be Reſerved to Husband and Wife, and the Heirs of 
the Nite; the Husband not to Alien or Diſcharge the Rent, or any 
Part thereof, longer than during the Coverture ; unleſs it be by Fine 
levied by Husband and Wife. £m 219 | 
No Fine, Feoffment, or other Ad, done by the Husband only, of 
the Inheritance or Freehold of the Wife, ſball make any Diſcontinu- 
ance, or Prejudice the Wife, or any other who is to Enjoy it after 
Her Deceaſe; the Fines levied by the Hushand and Wife only Except- 
, ed. [See 1 Inff. 386. a. 2 Inff.681. 8 Rep.72. See alſo Concerning 
Strangers to Fines, ſupra. rat, 
This Att ſhall not give Liberty to the Wife, or Her Heirs, to avoid 
any Leaſe hereafter to be made of the Wife's Inheritance by the Huſ- 
band and Wife for Twenty-ohe Nears or Under, whereupon the accu- 
ſtomable Yearly Rent for Twenty Tears before is Reſerved according 

to the Tenour of this A. | 8.1 


If the Leaſe is not Warranted by the Statute, it is a Good Leaſe 
againſt the Husband, tho not againſt the Wife. If it be an Eſtate- 
tail, the Husband and Wife cannot Bind Him in b Reverſion or Re- 
mainder. [See Of Fine and Recovery, ſupra.] 48 


3. By the ſaid Statute, Iny Seiſed in Fre: ſinple in Right of His 
Church are Enabled by their Leaſes for Life, Lives or Tears to 
pry their Succefſors. | See the 1 Eliz. chap. 19. 13 Elia. chap. 10, 
poſt. "Et: / 11 


As Biſhop, Dean of His Sole Poſſeſſions, Archdeacon, Prebendary, 
&c. without Confirmation of the Dean and Chapter. 
Eccleſiaſtical Corporations Kere of many, are not include: 
here, as Dean and Chapter, (5c. but are left to their Liberty to make 
Leaſes as before. And Sole Corporations (with a Proper Confirma- 
tion) have ſtill (notwithſtanding this Act) the like Liberty. [But ſee 
1 Elis. chap. 19. poſt.] a ] 


This Ad fhall not Extend to any Parſon or Vicar, to make any 
Leaſe, otherwiſe than they might have done before. 


And therefore if Parſon or Vicar makes a Leaſe for Three Lives, 
or 'Twenty-One Years of Lands accuſtomably Letten, Reſerving the 
aecuſtom d Rent, it muſt be Confirmed by Patron and Ordinary. The 
Common People have a Notion, That a Parſon or Vicar may make 
a Leaſe for Three Years, and bind their Succeſſors by it without Con- 
Oo but it is void by their Deaths. [See the 13 Elis. ch. 10. 
01. f | 4 4 | 
f But to the making Good ſuch Leaſes by Tenant in Tail, Husband 
and Vie, and of thoſe Seiſed in Fee-ſimple in Right of their 

« 1 Inſt. 44. Churches, as Biſhops, Oc. 4 Nine Things are to be Obſerved. 
4. & b. 1. The Leaſe muſt be made by Deed Indented. Therefore this Sta- 

; I tute 
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45. b. 
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tute does not extend to Copyhold Lands, which in their own Nature 
are Demiſable only by Copy. 2. It muſt begin trom the Day of the 
Making thereof. But if a Leaſe is made for Twenty Years to begin 
at Michaelmas next, it is ſaid to be a Good Leaſe. 3. If there be an 
Old Leaſe in Being, it muſt be Abſolutely (not Conditionally) Sur- 
render d or Expir'd within a Year after the making of the New. [See 
18 Eliz. chap. 11.] 4. It muſt be for Three Lives (all wearing out 
together) or Twenty-One Years; either One or the Other; and not 
Both, or a Double Leaſe. 5. As it muſt not exceed Three Lives, or 
'Twenty-One Years, from the Day of the making of it, ſo it may be 
for Fewer Lives, or a Leſſer Term. If it is for Twenty-two Years, 
it is not only void for the Overplus, but for the Whole. And if for 
Ninety-nine Years Determinable upon "Three Lives, it is alſo Void. 
6. It muſt be made of Lands and Tenements Corporeal, out of 
which a Rent may be reſerved, and not out of Incorporeal Things, 
or 'Things that lie in Grant, as Advowſons, Tithes, Pairs, Fran- 
chiles, cc. And therefore the Grant of the next Avoidance of a Bene- 
fice cannot Bind. 7. It muſt be of Lands and 'Tenements which have 
been moſt commonly Letten (by One that was Seiſed of the Inheri- 
tance) to Farm, or Occupied by Farmers, by the Space of Twenty 
Years next before the Leaſe made; ſo that if it was Let for Eleven 


Years, at one or ſeveral Times, within thoſe Twenty Years, it is 


0 


ſufficient; for then they were st Commonly Letten by the Space of 
Twenty Years. 8. There muſt be reſeryed yearly, during the whole 
Term, to the Leflors, their Heirs or Sueceſſors, ſo much Yearly Rent 
or more, as hath been moſt accuſtomably paid toit hin Twenty Years 
next before ſuch Leaſe made. Fines, Herfots, or other Caſual Ser- 
vices may be omitted, If the Rent was reſerved formerly at Four 
ſeveral Days, and by the New Leaſe reſerved to be paid at One 
Day, it is Gbod, if the whole Rent be Reſerved Nearly. 9. The 
Leaſe muſt not be made without Impeachment of Waſte, i. e. with- 
out a Reftraint from Committing Waſte. Therefore the Words 
Mit bout Impeachment of Wafte muſt be Omitted. A Leaſe for Life, 
Remainder for Life is not Good, becauſe it is Diſpyniſhable for 


Waſte. See the Stute of the 32 H. 8. chap. 28. at large.) \ 


© But Biſhops, Deans,  Archdeacons, Prebendaries, may make = 11oft. 44.4. 


Grants of Antient Offices of Neceſhty with Antient F ees, as before at '* Rep. 60, 


the Common Law; as of the Office of Chancellor, Official, Steward, — 50, 
Regiſter, Bailiff, &'c. For theſe Grants are not within the Statute of 259-279,555- 
the 32 H. 8. nor Reſtrained by the 1 Eliz. or 13 Fliz. hereafter to * _” 
be mention d; becauſe They are no Diminution of their Revenues. 2 Lev. 138. 


(Qu.) Yet to Bind their Succeſſors, theſe Grants muſt be Confirmed | 


by the Dean and Chapter, as before the Statute, becauſe They are 
Grants at Common Law. They may not Grant any New Office, or 
add any New Fees to Old Offices. Neither may they Grant their 
Offices otherwiſethan they have been Granted. And therefore where 
the Antient Grants of the Office have been to One, it cannot now be 
Granted to TWO. And where the Antient Grants have been to Two 
jointly, they may not be Granted in Remainder One after Another, 
neither may the Grant of theſe Offices be longer than for Life or 
Lives of the Grantees. And in Caſe any Grant is void, the Confir- 
mation of the Dean and Chapter will not make it Good. [Sce Of a 
Surrender, Poſt. | | 
The 
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The Statute of the 32 H. 8. hath Enlarged the Power of Biſhops, 
Deans, Archdeacons, Prebendaries. For by that Act they may make 
a Leaſe of Lands by Deed Indented for Twenty-One Years, or 
Three Lives, without the Confirmation of the Dean and Chapter, 
Provided they follow the Limitations in the Statute, This therefore 
was called The Enabling, Statute. But becauſe the Statute ſtill ſuf- 
fered Biſhops, Deans, Archdeacons, and Prebendaries with. Confir- 
mation of Dean and Chapter, Maſters and Fellows of any College, 
Maſter of an Hoſpital and His Brethren, Parſon and Vicar with the 
Confirmation of the Patron and Ordinary, to make Leaſes for Life 
or Lives, or Years, without any Stint at the Common Law, They 
are Diſabled or Reſtrained by n Statutes, to make any 
Eſtate or Conveyance, except Leaſes for Three Lives, or 'T'wenty- 
One Years, with ſuch Proviſions and Limitations as in the 32 H. 8. 
are required, For, | 


By the reſtraining Statute of the 1 Elia. chap. 19. (not Printed in 
the Statutes at large) All Eftates made by any Archbiſhop or Biſhop, 
of any Manors, Lands, &c. belonging to their Biſbopricks, or any 
Charge or Incumbrance out of them, Real be Void; other than for 
the Term of Twenty-One Tears, or Three Lives, from ſuch Time as 
any ſuch Grant or Aſſurance ſhall be Given; whereupon the Old and 
Accuſtomed Marly Rent or More ſhall be Reſerved. 


Note, The Different Penning of this Act in the Words, From ſuch 
Time, &c. (which muſt be from the making thereof) with Reſpect 
to the 32 of H. 8. which ſays, From the Day of the making, &c. See 
alſo the Difference in the 13 Eliz. chap. 10. infra. 

So that the Confirmation of the Dean and Chapter cannot now 
make Good the Leaſe of an Archbiſhop or Biſhop for a Longer Time, 
Gc. as at Common Law. But it may make Good a Concurrent 
Leaſe for Twenty-One Years, from ſuch Time, Gc. For the Act is 
ſill Obſerved. And if an Archbiſhop or Biſhop obſerves this AR, His 


0 Rep. so, Leaſe is Good to Bind f Himſelf; but not to Bind His Succeſſors, un- 


G1. 


6 5Rep.2. 


leſs all the Limitations preſcribed by the 32 H. 8. are purſued ; for 
then the Confirmation of the Dean and Chapter is requiſite. [But 
See, as before Directed, the Different Penning of the 1 Eliz. ch. 19. 
and the 13 Elis. chap. 10. as to the Time of the Commencement of 
the Leaſe.] The Grants of Antient Offices are not Reftrain'd; but 
Remain at Common Law, as before; for ſuch a Grant cannot be 
Prejudicial to the Succeſlor, or a Diminution of the Revenue. O. 
and ſee 3 Cro. 259, 557. | 

8 This Act 1 Eliz. is a Private Act, whereof the Court will not 
take Notice without Pleading. * | 


By the 13 Eliz. chap. 10. All Grants, Feoffments, "Leaſes, and 
other Conveyances and Eſtates, by any Maſter or Fellows of a Col- 
lege, Dean and Chapter of any Cathedral or Collegiate Church, Ma- 
ſter of an Hoſpital, Parſon, Vicar, or any Other having any Spiritual 
or Eccleſiaſtical Living, (other than for Twenty-One Tears, or Three 
Lives, From the making thereof, and whereupon the Accuſtom d 
Nearly Rent, or more, ſhall be Reſerved, and payable Nearly N 
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8 Note therefore, That all Eccleſiaſtical Perſons whatſoever Sole 
br Aggregate Corporations) are Diſubh or Refliained by theſtI'wo 
laſt Statuts, to 9 their Lands 5 any Mednzwhatlocvet,» [Set 
14 Eli chap. to make Leaſes above Tiventy-Otie:Veats; or 
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no Dans Mutter of Helpitals ad their Bletictxz Dean Archdet- 
gon, Prebendary, Parſon, Vicar, @c. by the 13 Elis. cha. 10. 2 
i which Act hath been always Conſtrued Beneficially to prevent E- 11 Rep. 36. 
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This Statute. gives no Power to Biſhops to Let Houſes, otherwiſe 

than according to the 1 Eliz. chap. 19. But tho Biſhops are not in- 

CR it is a General Law, extcnding to All the Reſt of the 

| Thos Leaſes of Houſes may Commence in Huturo. But no Leaſes 

in Reverſion, or Concurring Leaſes can be made of them. | 

And now becauſe divers Leaſes were made long before the Expi- 
ration of the former, 


By the 18 Eliz. chap 11. M Leaſes made by ſuch Perſons, as are 

 mention'd in the 13 Eliz. chap. 10. where another Leaſe for Tears is 

in Being, and not Expired, Snrrendred or Ended within Three 

Nears next after the Making of ſuch Leaſe, ſhall be Void. And all 

| Ronds.and Covenants for Renewing of any ſuch Leaſe contrary to 

t Hob. 269- this, Act, or to the 13 Eliz. chap. io. ſhall alſo be Void. k But not 

x Vent? 266. Void with Reſpect to the 14 Elis. chap. 11. concerning Leaſes o 
Howſes, &c. For this Statute refers only to the 13 Elig. chap. 10. 

 Heowbeit, This Att ſhall not Extend to any Leaſe Heretofore ade 

by any ſuch Perſan or Petſous. 909 | 


Tbe 13 Zliz.: chaps 10, doth not (as hath been ſaid) Extend to 
Biſhops; and therefore this Statute of the 18 Zliz. chap. 11. doth 
not Extend to Them MY 
This Statute and the 13 Ez. chap. 10. Extend to all Others on- 
14 Rep. 120. ly that have 9 or Eccleſiaſtical Livings. J. But this is a Ge- 
neral- Law, whereof the Court ought to take Notice as well as of 
the 13 Elia. chap» 10 tho' it is not found by the Jurors upon a Spe- 
cial Verdict. ide .Y in 2 | | 


| 


By the 43 Elis, chap. 9. 4}. Judgments had to the Iutent, That a 
Leaſe ſhould be Bajo d contrary to the 13 Eliz.-<hap. 10, 14 Eliz. 
chaj „11. 18 Eliz. ap. 11. be Deemed Void, as ell as Bonds | 
and Covenants; See the 18 Elig. chap. 1. 1 
Ey the 1 Jac 1. chap. 3. A Aſſurances: of Biſhops Lands to the 
King ſhall be Fuid. ¶ See the 1 Elia. chap. 19.] 
"1090-420 ingo bn: * „ CEE | 
Maſters and Fellows of Colleges, &c. were before Reſtrain d b 
the 13 Elis. chap. 10. as hath been adjudged, [See 11 Rep. 75, 76. 
Soe the 22 Car. 2. chup. 11. For making long Leaſes by the Dean 
and Chapter of &. Paul fx. | _— 
No Obſerve upon all theſe Statutes in Relation to Eccleſiaſtical 
m 1 Tall 44.b Perſons. 1. m That neither of the Reſtraining. or Diſabling Statutes 
3Rep. 59,60, Of the 1 Elig. or 13 Eliz. do in any Sort Alter or Change the Ex- 
5 Rep. 6 wabling Statute of the 32 HF. 8. But leave it for a Pattern in many 
Things for Leaſes to be made to Others. 2. That Leaſes made ac- 
Leonding to the Exception of the 1 Eliz. or the 13 Elis. and not War- 
ranted by the Statute of the 32 H. 8. (if they are made by a Biſkop, 
Dean, Archdeacon, or any ſole Corporation,) muſt be Confirmed 
by Dean and Chapter, or in the of Parſon and Vicar, by Pa- 
ay oy du Eu. Wr FI FORE FI. | 
Aggregate Corporations did never want an irmation. . 
| FT 2 to Explain this Matter. . | — 
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If a Biſhop makes a Leaſe for One and Twenty Years, and all 
Thoſe Years are ſpent ſaving Three or More {tor the Number of 
Years to come is not Material, the 18 Eliz. chap. 11. not Extending 
to Biſhops) yet the Biſhop may make a New Leaſe to Another for 
Twenty-One Years, to begin From the Making, according to the 
Exception of the Statute ; and this Concurrent Leaſe is Good, as 
well upon the Exception of the 1 Eliz. in the Caſe of Biſhops, as 
upon the 13 Eliz. which Extends to Spiritual and Eccleſiaſtical Cor- 
porations Aggregate of many, as Deans and Chapters, Gc. which 
the 32 H.8. did not. But the Concurrent Leaſe of the Biſhop mult 
be Confirmed by the Dean and Chapter; it not being Warranted by 
the 32 H. 8. A Biſhop cannot make a Concurrent Leaſe for Life or 
Lives, but only a Concurrent Leaſe for Years, upon a Leaſe for Years. 
[See the Remarks upon the 1 Eliz. chap. 19. ſupra.| | 
The Exception of the 1 E/;z. and the 13 Eliz. doth Differ from 
the Statute of the 32 H. 8. For the Leaſes of Years to be made ac- 
cording to the Exceptions of the Statutes of Elig. myſt begin Hoi 
the Making ; but by the 32 H. 8. From the Day of the Making, as 
before Obſerved, | 3 
Tho the Statutes of the 1 and 13 Eligi do not appoint the Leaſe 
to be made in Writing, or by Deed Indented, yet it muſt therein, 
and in the other Properties before- mentioned, be made according to 
the Pattern of the 32 H. 8. the Concurrent Leaſe only Excepted. 

Tho' the Exception in the 1 and 13 Eliz. concerning the Accu- 
ſtom d Rent is more General than that of the 32 H. S. and no Provi- 
ſion made for Impeachment of Waſte, 5c. yet mult the Pattern of 
the 32 H. S. be followed. DS aries es | 
And tho'by the 1 and 13 Elig. all Grants and Leaſes made (other 
than Leaſes for Three Lives, and Twenty-One Years (without Say- 
ing, or Under, according to thoſe Acts) ſhall be utterly Void; yet 
Grants, Leaſes, &c. f for a Leſſer Time are Good. And Grants, 
Leaſes, Gc. not Warranted by thoſe Acts are Good againſt the Leſlor, 
if He is a Sole Corporation; or if an Aggregate Corporation, ſo long 
as the Dean, or other Head of the Corporation Remains. For the Sta- 
tutes were made and intended for the Benefit of the Succeſſor, There- 
fore they may be Good againſt the Leſſors themſelves, fo long as the 
Leſſors live; or at leaſt ſo long as they continue in their Places. But 
of theſe Leaſes we muſt underſtand it thus Leaſes by Biſhops, not 
according to the 32 H. 8. are voidable, tho Confirm'd by Dean and 
Chapter. And fo of a Dean and Chapter, after the Death of the Dean: 
But if an Archdeacon, Prebendary, Parſon or Vicar makes a Leaſe 
for Tears, it is void by Death, if it be not made according to the 
Statutes. Otherwiſe it is of a Leaſe for Liſe; for that is only Voida- 
ble, & fic de ſimilibus; notwithſtanding the Statutes ſay, That the 
Leaſes ſhall be Void. [See of Acceptance of Rent, chap. 2. ante.) | 
Where a Biſhop, &c. makes a Leaſe, which may tend to the Di- 
mitution of the Revenues of the Biſhoprick, Oc. which ſhould main- 
tain the Succeſlor, à there the Deprivation or Tranſlation of the Bi- 21o0:.329.a, 
ſhop, Oc. is all one with his Death. And the like doth hold in Neu. 62. 
Cale of Reſignation. | TIN | | 190 | 
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7 Omne majus includit minus. Cui licet quod majus, non debet nuod minus eſi 
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»8 Rep. 14. 


Upon the whole Matter it appears, 1. That Archbiſhops and 
Biſhops may make Leaſes for Twenty-One Years, or for One, Two 
or Three Lives, with theQualifications above-mention'd, without any 
Confirmation. And they may make Concurrent Leaſes for Twenty- 
One Years upon Leaſes for Twenty-One Years From the Making, 
with Confirmation of Dean and Chapter, and with ſuch Qualifica- 
tions as aforeſaid; tho' there be above Three Years in Being of the 
Old Leaſe at the Time of Making the New. But if They are not 
Confirmed, They muſt follow the Directions of the 32 H. 8. 2. Deans, 
Archdeacons, Prebendaries, Gc. Heads and Fellows of Colleges, 
Maſters of Hoſpitals, Cathedral or Collegiate Churches, Parſons 
and Vicars may make Leaſes for 'T'wenty-One Years, or any Leſſer 
Number of Years, or One, Two or Three Lives in Poſſeſſion, ac- 
cording to the Qualifieations above-mentioned; and Concurrent 
Leaſes, with Confirmation; if they are made within Three Years of 
the Determination of the Former 'Term ; Biſhops in this Caſe having 
the Advantage. When J ſay with Confirmation, Spiritual and Ec- 
cleſiaſtical Corporations Aggregate of many are not to be under- 
ſtood, as before Obſerved. | See of Confirmation, infra.) 

There are other Statutes concerning Leaſes fit to be known. 
Therefore See the 33 H. S. chap. 27. and of Corporations, Book 1. 
chap. 8. 13 Eliz. chap. 20. Concerning the Leaſes of the Benefices 
of Incumbents that are Abſent from their Benefices above Eight 
Days in One Year. [See 14 Eliz. chap. 11. 18 Eliz. chap. 11. 
18 Eliz. chap. 6. Concerning a Third Part of the Rent to be Reſer- 
ved in Wheat and Malt upon College-Leaſes, Oc. 13 Car. 2. chap. 4. 
1 Jac. 2. chap. 9. 6 Ann. chap. 5. 12 Ann. ch. 22. 1 Georg. 1. ch. 37. 
Concerning the King's Power in making Leaſes, Gc. of Lands, Gc. 
Parcel of the Duchy of * Cornwall; 1 V. & M. Sel. 1. chap. 16. 
Concerning Leaſes made Bond Fide and for Good and Valuable Con- 
ſideration by PerſonsSimoniacally 4 ai and the 12 Ann. ch.4. 
$efſ. 1. Concerning Leaſes of Commons Encloſed in the }/e/t- 
Riding of the County of Zork, for endowing Poor Vicarages and 
Chapelries, Gc. [For Leaſes of Crown Lands, 1 47m. Seſſ. 1. 
chap. 79 For ſecuring Proteſtant Leſſees of Papiſts. 6 Geo. 2. 
chap. 5.1 | ES 

54 How may Leaſes be 4voided ? 


y 1 Inſt.g5.b. * P Leaſes for Lives or Years are of three Natures. Some are Good, 
214. b. 215. . Some Foidable, Some Void. A. $4109" 5; 


1. Some are Good at the Common Law, as Thoſe made by Tenant 
in Fee- ſimple, notwithſtanding ey are for longer Time than Three 
Lives or One and Twenty Years; ſome Good by Ad of Parliament, 
as Leaſes made by Tenant in Tail; by a Man ſeiſed in Fee-ſimple 


cot Fee-tail of Land in the Right of His Mie together with His 


Wife; by «Biſhop ſole ſeiſed in Fee without his Chapter; who 
now by Deed indented may make Leaſes for Twenty-One Years 
or Three Lives, as by the 32 H. 8. chap. 28. is limited. All wffch 


were Voidable at Common Law, tho now made Good by Sta- 


tute; eee 


2. Some are Yoidable at Common Law, after the Death of Te- 
nant in Tail, or Biſhop, &c. and after the Death of the Husband, if 
they are not warranted by the 32 H. S. chap. 28. Some Voidable by 
Statute, as by a Biſhop, tho confirm'd by Dean and Chapter, it 
not warranted by the 32 H. 8. And ſo of a Dean and ye * 
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after the Death of the Dean. Some Voidable art Times by tht 
Leſſor Himſelf or His Heirs, as in the Caſe of Infancy, GW. 

ze Some Leaſes are Void in Futuro; as if a Tehant in Tail makes 
a Leaſe for Years, and dies without Iſſue, it is Void as to them in 
Remainder or Reverſion, tho made according to the 32 H. 8. 

If a Prebendary, Parſon or Vicar makes a Leaſe for Years, it will 
be Void by His Death, if it is not according to the Statutes. Other- 
wiſe it is of a Leaſe for Life; for that is voidable by Entry, Oc. 
and ſo it is in like Caſes. [See Of Acceptance of Rent, ch. 2. ante.] 
Some Leaſes are Void in Preſent ; as if One makes a Leaſe for ſo 
many Years as He ſhall Live. This is preſently Void for the Incertain- 
ty. So if One makes a Leaſe for Life without Livery and Seiſin, &c. 

9. Of Leaſe and Releaſe. | 
I have ſhewn before what is a Leaſe. Therefore now, 1: What 

is a Releaſe, and How Divided. 2. Who may make Releaſes, or 
take them. 3. What Things may be Releaſed. 4. How Releaſes 
ſhall be Conſtrued. 5. What is the Conveyance by Leaſe and Re- 
1. A1 Releaſe (Relaxatio) is a Deed or Inſtrument, whereby a Man 5 Terms of 
doth Give or Diſcharge the Right or Action, which he Hath or Claim- 2 * 
eth againſt another out Of or In his Land, 5c. * It ls uſually made Noy Max: 
by the Words, Have Nemiſed, Releaſed, and for ever Quit (Quiet) 74, 
Claimed; or By other Words to the ſame Purpoſe. He that Re- f 28 
leaſeth is the Releaſor, and He to whom the Releaſe is made; the 2 Roll: Abr. 
Releaſee. r | RIES Ig 6 
They are of f Two Sorts, (vig.) A Releaſe as to Landi, Goods, and Lit. 492. 
Chartels; and a Releaſe of Actions, whether Real, Perſonal or Mixt „ K h. 
[See Of Actiont, Bbok 4. chap: .] Por I ſaid, it was a Diſcharge of 
a Right or Aion :e GON 115 © ) | 
_ © Releaſes alſo are either t Expreſs or Implied. An Expreſi Releaſe * 1 Init. 266 b. 

is the Act of the Party releaſing, and is by Deed. An Implied Re- 
Teaſe is that which the Law makes; and is ſometimes by Writing, 
and ſometimes without Mriting. When an Obligee or Creditor 
makes the Obligor or Debtor his Executor, who actepts thereof, 


- — 7 


This is a Releaſe in Law hy Mriting. But if an Obligor is made 

u Adminiſtrator of the Goods and Chattels of the Obligee, This is s Rep. 136. 

no Releaſe in Law. When He is made Executor; this is a Releaſe | 

in Daw of the Action; hut the Duty Remains, for which the Exe- 

cutor may retain ſo much Goods of the Teſtator, but it ſhall be 

Aſſets in His Hands. * If a Feme Obligee or Creditot takes the 2 es-. 

Heuer or Debtor to Husbatid, This is # Releaſe in Law eithour * . 136: 
riting. But if a Feme Executrix takes the Debtor to Husband, 

This is no Releaſe in Law); for that would be a Wrong to the 

Dead. A Releaſe in Law ſhall be expounded mbre favourably 

than a Roleaſte in Dee. ³ „6666 


1 Releaſes either Enurey t By way of Ea larzigg an Eſtate; being ” Lit IM 
5. 


made by a Reverſioner to a Leſſee in Privity with Enlärging Words, 4. 4% 
2. By way of Mirrer le Eſtate, or Traniferrthg it; us if One Jolite: 2 b. 2 
nant or Parcener Releaſe to Another For this muſt be hetween Pri- £79: b. 
vies. 3. By way of Mitter Je Druitg which transfers/the' Right ß 
the Releaſor to the Releaſeo; as when Diſſeiſee releaſes to Dilleifor; 
and makes His Eſtate rightful; hith was wröng ful. Here a Re“ 
leaſe of a bare Right for an * is as Good as i it Were mado 

Nie. | n 2 | "Wis £ to 
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ta the other od His Heirs; Gr. It is not requiſi te that there Gould 
be any Privity between the Parties to ſuch Releaſe, | 4. By way of 
5e le ſament only againſt all Perſons, when the Releaſee cannot 
Thing releaſed. As when the Lord releaſes His Seigniory 
to oy 'Tenaut of the Land, or when the Grantce of a Rent - Charge, 
Ne a Common, releaſes to the Tenant of the Land the Rent- 
arge or Common. For One Man cannot he Lord and Tenant, He 
cannot B84 Land and Rent, nor Land and COMmMBan, of Paſture. out 
of the ſame Lan 
* IInſt. 298.b. * A 958 is of more Force in Law than, a Confirmation. 
ut Note, That if a Charge or Duty Grows by Record, The 
Row 4 be upon Record. If by Deed, the Baleafs muſt be 
Dee 
= ho may wake. Releaſes, or take Them. 
As a Man ma Berea. any Debt or Duty due to Himſelf, ſo a | 
Man may Releaſe any Th 5 or any Wrong due to His Mife before 
5 5 Rep. 27. Or after Marriage. And if the Wife is 4 Executrix to another, The 
Husband may Neleale any Debt or Duty due to the Teſtator, but 
„ - theFems Lieu canngt to the Prejudice of her Husband. Regu- 
el i ay ak the Releaſe of an Jul aut is void. An Infant Executor may Re- 
” ca Debt duly. paid to Him as Executor. But if He Releaſes that 
5 He doth not receive, the Roleaſe is void. An Executor be- 
» 5'Rep; 47. fon b Probate of the Will, may Releaſe. a Debt or Duty due to the 
c 39. 0 b eſtator,, becauſe He;hath an abſolute Intereſt of the Debt in Him. 
92:2 And tho He cannot have an Action before Probate ; yet He may Re- 
& ſe an Action. If one Relęaſęth, and then taketb Adminiſtration, 
IT n his Releaſe. ſhal not bar Him: For — had no Right of Action at 
the Time of the Relgaſe. H ene Rel eaſeth as Executor, This ſhall 
2 Roll. Abr. Relcafe © all Actions, which He had alſo in his own Right. ) 
Gt. Show One 2. enant in d Common Faun 2 to the e becauſe the 
Rep. 153, Erechold is ſeveral. 
R Obſerved, That n no © Rig paſſeth by a Releaſo, but 
© Lir. 446, the Bight which the Releaſor bad at _— Time of t oo made 
447-450,499- If He. has no. Right, the Releaſe is void. 0; 
a &b.a6k « of gh He, Te. Moon. a:Releale is made, bath nothing in the Lands, 
267-4. "Th 15 th alſo. void. p 
1 im, to whom the Releaſe is mad, that He hath a 
Enebel old in the Lands in oed or in Law, or a Reverſion, or Re- 
Nele in Fee: ſimple, Fee-tail, or for Life, at the Time af 3 
. d #9] 1 Wet Mas 0 75 ba eee ae gig Releaſe. . 
9 Fd As 90 . * binge that may; jor men ner. be Releated. 
U 


poſmg a, Right in * wiho and that the Releaſee hack 

* 264 dane ln 15 ans, f 7 wi Te n ee e 

8 a. 250. f by AIR Tran n&fepr by WRV O Releaſe, and, | 

* b. (004099 ne = may be iven and diſchatged by it., A Re: 

1 e « bs; ak by. a 12 to His Ne for, 27875 * at A entet d 
4915 10 ee Leaſey id 890d, in reſpect of the Privity betwixt: 

61 4 60 Es are I at ; + A Releaſe:to a 

| Lake Fut uno, or Ny, (tho it may eutinguiſn 
7M " = 2 — Se re d it for want of Poſſeſſion. If 

— Fs ange is (Grp wo, Oos may releaſe to the Other. 

xe. the Church is vaid, got afterwards «becauſe it is (as it were): 

dn, Righ lts-and Tide to ae Chatieli, 
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. Fedions Real, Perſonal and Mixt, may be Releaſed. 8 Alfo Chiditi- 1 Rep: 1124 
on annexed to Eſtates, Porters of Revocation of Uſes, Marramties, 1 * * 
Covenants (even before They are broken by a Releaſe of all Coge- io Rep. 48, 
nants) Services, Rents, Commons, and other Profits to be taken out 1 827.4. 
of Lands may be Diſcharged, Extinguiſhed and Determined by a 265. b. . 
Releaſe to the 'Tenant of the Land, &c. A Condition cannot be Re- 274. b. 
leaſed upon Condition; but the Releaſe will be good, and the Condi- 

tion void. Poſſibilities of Enjoying Land, Gc. (if they are not re- 

mote and uncertain, but near and common Poſſibilities) may be Re- 


leaſed, to Him that hath the Preſent Eſtate of the Land. Mere Poſſi- 


"'s FT "PE Boers Eo. 
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bilities cannot be Releaſed. Debts, h Legacies by a Relcaſe of a n 16 Rep. 51, 


Legacy, and other Duties, may be Releaſed before or after They be- 

come due. A Man cannot relcaſe a i Perſonal Thing, as an Obli- r Roll. Abr. 
gation upon a Condition Subſequent, becauſe a Perſonal Thing once 35%. *% 
Suſpended is Extinguiſhed for ever. Neither can One releaſe a bare 
Authority. 

4. Of the Confirnttion of Releaſes; TIE 

Where Divers Joyn in an Action, to recover any Perſonal Thing, 

of which They are to Have the Joynt Benefit or Intereſt (where the 

Law doth not compel Them to Joyn) there the Releaſe of * One of * 5 Rep: 25; 
Them ſhall bar all the Reſt. [See the 23 H. 8. chap. 3.] As where {Lay "4g 
there are TWO Plainutiſ in Debt, Treſpaſs, c. and one of Them 412. 
alone doth releaſe to the Defendant; this is alſo a Bar to the other - Cro. 648g 
Plaintiff. So if an Obligation be made to Two, and One does releaſe, 40 

this is a Diſcharge with Reſpect to the Other. Where there are Two 
Executors, and One Alone doth releaſe a Debt due to the Teſtator 

„ e will bar the other Executor; but not if the 

Releaſe is after Judgment. A Releaſe of an Action by one | Church- i Danv. Abr. 
warden is not Good, Neither can Both of I hem releaſe to the Pre- 735 

judice of the Churh. ® A Releaſe by the Husband of His Wife's Suit = 3 Cro. 2244 
in the Ecoleſiaſtical Court for Defamation, is a Good Releaſe as to the 
Coſts; but not as to the Defamation. For the Court may give Sen- 
tence, That the Defendant ſhall give a Corporal Satisfaction by Pe- 
nance and Submiſhori; which the Husband cannot releaſ G. 
On the Other Hand for the Benefit of a Defenuant. A Releaſe 
made to the Tenant in Tail, or Tenant for Life, of the Right of the . 
Land, ſhall enure to Him that hath-the Remainder or Reverſion. Lit. 4424 
And ſo & Converſo. If o Two are Bownid'joyntly and ſeverally in an #57, 267 b. 
Obligation 0h Bond, or other ſpecialty to One, and the Obligee or olaf. 23 4.4. 
Creditor releaſes to One of Them, This ſhall Diſcharge the other, 3 Nd, 2%. 
And He ſhall not be relieved iu Equityiagainft the other thro Igno- 1 Kell. Abe, 
rance- of the Law: See the ro. Aun. chap. 15. Concerning Partners 314 = 
of 4 Bankrupt &c:) But a Releaſe from the King to One, thall not 

enure to the Other. And if Two. Commit a Treſpaſs againſt One, 

4 Releaſe to ne of them ſhalt Diſcharge: the Other. 5 
A Releaſe of A Manner of Activnr diſcharges All Real; Perſo- ? Lit. 4% 
hal and Mixt Actions, and bars an Appeal. But a Releaſe of all 1 f 48g. 


Actions real and perſonal is no Bar in an Appeal af Death. For ſuch 4. & b. 286.2. 


2 Releaſe bars only. Civit Actions. A Releaſc of all Actions real re-; Nen 


leaſes. mixt Actions; and ſo does & Releaſe of all Perſonal Actions. In 1. SATA | 


a\Reltafe of: alt Actions, Cauſer of Action are retcaſed:! But within a 
Submidion of all Actions toArbitrament; Cauſes of Action are not 
Contalnck Heſthht hath Right of Entry may enter, tho He hath 
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tothe other and His Heirs; Ge. Is i is not requiſite that there Gould 
be any Fe. between the Parties to, ſuch Releaſe, 4. By way of 
e e ment only againſt all Perns, when the Releaſee cannot 

ve, the Thing releaſed. As when the Lord releaſes His Seigniory 
to his 'Tenaut of the Land, or when the Grantee of a Rent-Chaxge, 
r of a Common, releaſes to the Tenant of the Land the Rent- 
Ch harge or Common. For One Man cannot be Lord and Tenant, He 
cannot have Land and Rent, nor Land and ee of Paſture. out 
45 of the ſame Land. 
* 1Inſt,298.b, * A Releaſe. is of more Force i io Law than, a Confirmation. 
ut Note, That if a Charge or Duty Grows = Record, The 
8 70 oY be upon Record. If by Deed, the Raleaſy muſt be 
y Dee 
2.;ÞWho may 27 Releaſes, or take Them. : 
As a Man may. Re leaſe any Debt or Duty due to Himſelf, ſo 6. 
Man may Release any Th 10 or any Wrong due to His Mie before 

5 Rep. 27. or frer Marrigge. And if the Wife is 3 Executrix to another, The 
Husband may Releaſe any Debt or Duty due to the Teſtator, but 
the Feme e canngt to the Prejudice of her Husband. Regu- 
larly the Releaſe of an Jul aut is void. An Infant Executor may Re- 
leaſe a Debt duly paid to Him as Executor. But if He Releaſes that 
N He doth not receive, the Raleaſe is void. An Euecutor be- 

dy er a7. b Probate of the Will, may Releaſe. a Debt or Duty due to the 

2 EL . Fehler — He hath an abſolute Intereſt of the Debt in Him. 

2 nd tho He cannot have an Action before Probate; yet He may Re- 

Veaſe an Action. If one, Releafeth, and then taketh Adminiſtration, 
+0; eh 17 Ihe Releaſe ſhall not bar Him: For He had no Right of Action at 
© Time of the Releaſe... If ene Releaſeth as Executor, This ſhall 

2 Roll. Abr. Nele e all Actions, which He had alſo in his own Right. 22 

Cn. Show, One Tenant in d Common cane * to the e becau 


_ 153, Exechold. is ſeveral J. 1 70 ut: 

ae al 0 Obſerved, That no 0 Right paſſeth * a Releaſo, but 

Lit. 446, the Bight which the Releaſor bad at ri Time of t ene made. 

dees If, ke has no Right, the Releaſe is void. on 

„ 366.6 « 15 He, To: e is made, hath nothing in the Lands 

26 a. by void. 

| 7 im, i whom the Releaſs is made, that He hath. a 

Eebel d in the Lands in Deed or in Law. or a Reverſion, or Re- 
Nele in Doe limple Fee-tail, or for Life, at the Time of the, 


424 a e FS ell Ho cangot aa che Releaſe, | pL ti 235A. 
d % * 2 AS pit 6g Sings e eee de Releaſed. | 10nd 
eee «By ight in\the..Releafor,. and that the Releaſee hath: 


. 264 une ht in the, L. bear 4 Md Covenant ee 
5 % N gte may and Tra n&fepr' eee Releaſe, and | 
A 4 125 to Laa "pt may be given and diſcharged by it., A Re- 

or to fs Law ta Fw or at Vill having entet d 
ch Leaſes is good in xeſpect of the Privity betwixt: 


5 Force 2 


3 fare II vt at Ser ance, H. Releaſe to a 
44. Fatuno, on by Ny, (tho it may extinguiſn 
-<—"_R Rene e 80 5 mere de it for want of Poſſeſſion. If 

a get Avoidgnce is (ap we, One may releaſe to the Other. 
re the ¶ e gelen is beoauſd it is ( as it were): 

bung Things Ani Rig! Tites to Man Chatte, 
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© on Real, Perſonal and Mixt, may be Relcaſed. 8 Alſo Chuditi- 1 Rep. 1124 
ou annexed to Eſtates, Powers of Revocation of Uſes, Marramties, ; Res. 40 
Covenants (even before They are broken by a Releaſe of all Cove- io Rep. 48, 
nants) Services, Rents, Commons, and other Profits to be taken out 4, A 
of Lands may be Diſcharged, Extinguiſhed and Determined by a 265. b . 
Releaſe to the 'Tenant of the Land, Oc. A Condition cannot be Re- 274. b. 
leaſed upon Condition; but the Releaſe will be good, and the Condi- 
tion void. Poſſibilities of Enjoying Land, Gc. (if they are not re- 
mote and uncertain, but near and common Poſſibilities) may be Re- 
leaſed, to Him that hath the Preſent Eſtate of the Land. Mere Poſſi- 
bilities cannot be Releaſed. Debts, h Legacies by a Relcaſe of a n toRep. 5. 
Legacy, and other Duties, may be Releaſed before or after They be- | 
come due. A Man cannot releaſe a i Perſonal Thing, as an Obli- 1 Roll. Abr. 
gation upon a Condition Subſequent, becauſe a Perſonal Thing once gods 499, 
Suſpended is Extinguiſhed for ever. Neither can One releaſe a bare 
A 

4. Of the Conſiraction of Releaſes; 

Where Divers Joyn in an Action, to recover any \Perfotial Thing, 

of which They are to Have the Joynt Benefit or Intereſt (where the 
po doth not compel Them to Joyn) there the Releaſe of k Ohe of 5 Rep. 
Them ſhall bar all the Reſt. [See the 23 H. 8. chap. 3.] As where » Roll be Y 
there are Two Plaintiffs in Debt, Treſpaſs, Oc. and one of Them 412. 
alone doth releaſe to the Defendant; this 4 is alſo a Bar to the other e 
Plaintiff. So if an Obligation be made to T wo, and One does releaſe, * 
this is a Diſcharge with Reſpect to the Other. Where there are Two 
Executors, and One Alone doth releaſe a Debt due to the Teſtator 
e This will bar the other Rxecutor; but not if the 
Releaſe is after Judgment. A Releaſe of an Action by one ! Church- i Danv. Ab. 
warden is not Good, Neither can Both of Them releaſe to the Pre- 588. 
judice of the Churh. ® A Releaſe by the Husband of His Wife's Suit = 3 Cro. 224, 
in the Ecoleſiaſtical Court for Defamation, is a Good Releaſe as to the 
Coſts; but not as to the Defamation. For the Court may give Sen- 
tence, That the Defendant ſhall give a Corporal Satisfaction by Pe- 
nanee and Submiſſion; which the Husband cannot releaſe. 

On the Other Hand for the Benefit of a Deferdant, A Releaſs 
made to the Tenant in Tail, or Tenant for Life, of the Right of the PP 
Land, ſhall enure to Him that hath the n Remainder or Neverſion. * ir mh 
And ſo & Converſo. If e Teo are Bou joyntly and ſeverally in an #55, 267 b. 
Obligation op Bond, or other ſpecialty to One, and the Obligee or v af. 234.6. 
Greditor releaſes to One of Them, This ſhall Diſcharge the other, 3 d, 239. 
And He ſhall not be relieved iu Equi tyiagainſt the other thro' Igno- 1 "> 
rance of the Law. See the 10 Aun. chap. 15. Concerning Partners 3. 
of a Bantrapt) & c.] But a Releaſe from the King to One; thall not 
enure to the Other. And if Tuo. Commit a Treſpaſs 6gninſt One, 

4 Releaſe to e of them ſhalt Diſcharge: the Other. 

A Releaſe of Al Manmer of Actibur f discharges Alk Real; Porſo- 11 Fr | 
nal asd Mixx Actions, and bars an Appeal. But a Releaſe of all 1128. got 
Actions real and perſonal is no Bar in-an:Appeal db Death. For ſuch «. & b. 286.4, 

a Releaſe bars ds Civil Actions. A Releaſe of al Attions real re- Nd. 6 
leaſes mixt Actions; and ſo does & Releaſe of all Perſonal Actions. In r Rep. 4 
a Relraſe ofialt Actions, Caaſer of Action are releaſed. But within Aa 
Fubeniſſion of all Actions to Arbitrament;] Cauſes of Action are not 


Contain Hethht hath Right of Entry may enter, tho betend 
N releas' 
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releas d all Actions; and if One takes away my Goods, I may take 
them out of his Poſſeſſion, tho I have Releaſed all Actions. [See of 

Ations, Book 4. chap. 4. And if a Man Releaſeth all Actione, 

* 2 Roll. Abr. He Relcaſcth all Actions which He Hath as 1 Executor, as well as 
44,49 Others which He Hath in His Own Right, as beforeſaid. (9% A 
Contr. Show. Releaſe of all Actions will not Diſcharge * Executions, or Bar One 
Rep. 153, to Take out Exccution, But a Releaſe of all Suits will be a Bar 
11. 504, to an Execution, except in the Caſe of the King. A Releaſe of all 
507. Actions will not Diſcharge any Thing, for which the Releaſor had 
- 44 ** ſ zo Cunſe of Action at the Time of the Releaſe made. But Money 
1 Inſt. 289. a. on Bond to be paid at Michaelmas may be releaſed by the Obligee ; 
* becauſe the Right of Action was in Him before. Vet Rent payable 
513. at that Time cannot be Diſcharg'd by a Releaſe of all Actions; 
1 Inſt, 292. b. nor an Annuity. But one may Releaſe the Rent, &c. before the Day, 
5 Rep. 153. by Special Words. It will Releaſe the Arrears due before the making 

of the Releaſe. +33 
t 1Inſt.292.9. A Relcaſe of all * Oyarrels amounts only to a Releaſe of all 
s Rep. 153- Actions. So of Controverſies and Debates. But if 1 am Diſpoſſeſſed 
of my Goods, and I Releaſe all Quartels, &c. I may take my 
EEE Goods again as aforeſaid; for ſuch a Releaſe does not Bar my 
* 4 Rep, 53. * Right. o Ie 

ds loft 291.0. A Releaſe of all Dae (Debita) will Releaſe Perſonal Actions 
8 Re 185 and Exccutions; but it will not Bar a Writ of Account. For there 
4% is nothing certainly Due, before Account made. But a Releaſe of 
all Actions will be a Good Bar in Account. A Releaſe in full of 

all 4cconnts, ſhall be extended only to an Account. 922 

» Rel ate. One cannot Releaſe a Daty or Debt by his ® Will. | 
123J. A Keleaſe of all? Rights in any Lands or 'Tenements does Re- 
2 Roll. Abr. leaſe and — all Manner of Rights of Actions and Entry; but 
Ko . not a Poſſibility of a Right, that He Hath at the Time of the Releaſe; 
r. 5, or u Right that ſhall Deſcend to Him afterwards. A Releaſe of all 
Rights to the Land made to the 'Terre-Tenant Extinguiſhes the 
Rent iſſuing of the Land, But a Releaſe of all Right 7 and To 
* 3 Cro. 216. Lands doth not Extinguiſh * Tithes. A Releaſe of all one's 
* 509. 5 to Lands and Tenements is a Releaſe of All one's 
A , , ig t. | — b F< Tx | ns 
1 Infl-2g's. By a Releaſe of All Þ Cooenants,” A Covenant not Broken thay 
4 be Relcaſed, as mentioned before.  - AYEIINGT. e Dot 
8 Rep. 153, A Releaſe of All © Demands (a Word of Art) or Claims is the 
10 Rep. 51- beſt Releaſe of All, and the moſt effectual Word to Bar Actions, Ap- 
* Lit. 588. peals, Rights of Entry into Lands, Titles, Conditions, Before They 
1 Iost. 291. b. are broken, or After, Covenants Broken, Rents even before the Day 
J Re. ;, of Payment, Commons, Debts, Duties, Obligations, Contracts, Re- 
154. 37 2 cognizances, Statutes, Judgments, Executions, Annuities and Artear- 
3 Lev. 99. ages of Annuities and Rents, Eſtovers, &c. But By a Releaſe of All 
25 Nep. 7, Demands, a mere 4 Poſſibility is not Releaſed, nor a Covenant be- 
2 fore it be broken; for there is yet nothing to Demand. (On) Nei- 
3 tber is a Releaſe of All Demands a Diſcharge of a © Legag Due or 
it. 798, Payable at a Day, [See ſupra] nor if a Parſon doth Releaſe All De- 
* 10Rep. zu mands to a Pariſhioner in His Lands, doth It Releaſe the f Tithes; 
84 lle that bathe of the Peace cannot Releaſe it by any Words; 
401 gen. for the Offender is Bound to keep the hence with Reſpect W the 


152. 
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King's Subjects. h A Releaſe of all Demands is no Bar in Writ of“ 8 Rep.15z; 
Error to Reverſe an Outlawry; for it doth not extend to ſuch Writs, ““ 
where nothing is Demanded either in Fact or in Law. But in fuch 
Caſe a Releaſe of a Writ of Error is a good Plea. i If the King Rc- i 5 Rep. 46: 
leaſeth all Demands, a Right of Inheritance ſhall not be Releaſed. 
A Releaſe of an Action or a Right cannot be for a Kk Time. It * Lit. 46). 
will enure for ever, if it be made but for an Hour. lat. 274.4 
Thus Releaſes ſhall be Conſtrued, and the Words of a Releaſe 
applied. | 5 5 
* What is a Conveyance by Leaſe and Releaſe? | 
A Releaſe here is a Conveyance of One's Intereſt or Right, which 
He hath in a Thing, to Another that hath the Poſſeſſion thereof. 
For Firſt You muſt execute a Leaſe or a Bargain and Sale for Six 
Months, a Year, Gc. to the Intent that by the Vertue thereof the 
Leſſee may be in Actual Poſſeſſion of the Lands intended to be Re- 
leaſed to Him. And then the Leſſee by Vertue of the Statute of the 
27 H. S. chap. 10. For Transferring Uſes into Poſſeſſion; is Enabled 
to take a Grant or Releaſe of the Reverſion and Inheritance of the 
ſaid Lands to the Uſe of Himſelf and His Heirs for Ever, Gc. which 
is then accordingly done, reciting the ſaid Leaſe and declaring the 
Uſes. A Reſervation of a Pepper-Corn is ſufficient to raiſe an Uſe; | : Vents: 44; 
and to make the Leſſee capable of a Releaſe. 52 | 
This is become a very Common Conveyance, (eig.) To paſs 
Lands by Way of Leaſe and Releaſe. It amounteth to a Feoffment, 
the Uſe drawing after it the Poſſeſſion, and Supplying the Place of 
Livery and Seiſin. [The Execution of the Uſe, raiſed by the Bar- 
gain and Sale for a Year, ſupplies the Want of an actual Entry of 
the Leſſec. See of Confirmation, infra.] 
6. m An Acquittance is a Sort of Releaſe, and is a Diſcharge in Terms of 
Writing, or by Bill under Seal, of a Sum of Money, or other Duty, be Lav, v. 
which ought to be paid or done. As if one is bound to pay Money Doe "4 
upon an Obligation, or Rent Reſerved upon a Leaſe, Oc. and the 5t- 
Party to whom it is due, upon Receipt thereof gives a Writing un- 
der His Hand witneſſing that He is paid. This is ſuch a Diſcharge 
in Law, that He cannot demand and recover the Sum or Duty again, 
if the Acquittance is ſhewed. An Acquittance without Seal is only 
an Evidence-or Proof 'of Payment, but not pleadable, becauſe No 
Deed: ®. Literæ Acquietantiæ do ſignify a Deed of Acquittance; #* rInft.32.4, 
The Obligor is not Bound to pay Money upon 4 ſingle Bond; un- 
leſs the Obligee will make Him an Acquittance:; Nor is He bound 
to pay it, before He hath the Acquittanice. And in this Caſe the 
Obligor may compel the Obligee, to make Him an Acquittance. And 
ſo it is of a Statute-Merchant. But otherwiſe it is in Caſe of an 
Obligation with a Condition; for there one may Aver Payment. 
And now alſo, | K . 
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By the 3 & 4 Ann. chap. 16. F an Action of Debt is brought | 
upon a ſingle Bill, if the Defendant hath paid the Money Due upon 

ſuch Bill, ſuch Payment may be pleaded in Bar of the Action upon : 

fark Bb ton 054) 203 ed none id 10 v act 


4 8 If a Rent is behind Twenty Years; and the Landlord makes an 0 i inſt. 373. a. 
Acquittance for the Laſt that is Due, all the Reſt are preſumed to be 3 Rep. 65. - 
paid ; and the, Law will Admit no Proof againſt this Preſumption. ic ' 5 | 
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If One hath a Debt upon Bond, and upon Book for Wares, (5c. 
from the ſame Perſon, the Manner of Tender and of the Payment 
5 Rep. 113. ſhall be directed, by Him who maketh the Tender or Payment, 
Co. os. and not by Him who accepteth of it; and the Acquittance ought to 
be given accordingly. [This is, when the Debtor at the Time of 
Payment declares, on what Account he makes the Payment; other- 
wiſe the Party receiving the Money may apply it to any juſt Ac- 
count, Sce of Payment of Rent, chap. 2. ante. 
An Acquittance in full of all Accounts ſhall be Extended only to 
Accounts. [ Ouere, See of Releaſes.] 
4Noy'sMax. An Acquittance made by a 4 Mayor of a Corporation alone (the 
Town being incorporated by the Name of Mayor, Sheriff and Bur- 
gelles, Gt.) ſhall be Good for the Common Quiet, if there are a 
Hundred Precedents for it. For here the Common Error makes 
the Law. | 
If One acknowledges Himſelf to be ſatisfied by Deed, it is a Good 
Plea in Bar, without any Thing Receivd. But an Acquittance 
| without a Seal is only Evidence of Satisfaction, as hath been ſaid. 
- Hinſt.295b. fo. A Decd of Confirmation is a Conveyance of an Eſtate or 
Right in Being, by Him that hath a Larger or Better Eſtate in the 
Thing Granted than the 'Tenant ; whereby a Voidable Eſtate is cor- 
roborated, made ſure and unavoidable; or whereby a particular E- 
ſtate is Increaſed. A Confirmation thereof may make a Voidabls 
Eſtate Good, but cannot work upon an Eſtate, that is void either 
| in Law, or Determined by Expreſs Condition or Limitation. It is 
Lit. 315. made by theſe Words, (v1i2.) 1 Ratify, Aperocs and Confirm, &c. He 
that Confirms, muſt be in Poſſeſſion of the Eftate or Right; and he 
alſo mult be in Poſſeſſion, to whom the Confirmation is made. 
A Confirmation is almoſt of the Nature of a Releaſe, 
He that makes the Confirmation is the Corfirmer, and He to 
whom it is made, the Confirmee. | | 
' rInſt.295a.  Confirmations are * Expreſs or Tmplied. Expreſs, as by the 
5 b. Words Ratify, Approve and Confirm. Huplied by Law, as by the 
Words Have Given and Granted, Have Demiſed, c. which in ſome 
Caſes ſhall enure to the ſame Intent as T Have Confirmed, 
% Rep ra: u Every Confirmation is Perfetting, Increaſing or Diminiſhing. 
2 luſt. 295. a. Perfeeting, As when one makes an Eſtate Abſolute, that was Con- 
ditional. Iucreaſiugs, as when an Eſtate at Will is Increaſed for 
Years, or an Eſtate for Years Increaſed for Life, Gc. Diminiſhing, 
as where a Landlord Confirmeth the Eſtate of His Tenant, to Hold 
by Leſſer Rent, Gc. LIMA | N 
x Weſt's In a Decd of Confirmation it is Proper to * Recite in the Premiſſes 
Symb. 1. pt. the Eſtate of the 'Tenant, which is to be Confirmed, and alſo the E- 
Nun ſtate of Him, that is to Confirm, and to Expreſs the Conſideration 
thereof, if there is any. . COU LIT. 
5 11:.0.302.b. In ſome Caſes the Confirmation of a Y Third Perſon is needful, to 
perfect the Grants of others, as the Grants and Leaſes of a Biſhop 
(not Warranted by the Statute of the 32 H. 8. chap. 28. and other 
Statutes) muſt. be Confirm'd by the Dean and Chapter or Chapters; 
Dyer 40, of a®Deax of his Sole Poſſeſſions by the Chapter, and by the Bi- 
Nen Abr, Mop; of a Donative Dean, by the King and Chapter; of an 4rch- 
478. '®: © deacon'or Prebendary, by the Biſhop, Dean and Chapter. If the 
* Dyer 61. King is Patron of a Prebend, then it muſt be with the Confirmation 
doc ang. Of the King, Dean and Chapter; Grants and Leaſes of a Parſon or 
2 


ſon's Counſ. 
Part 1. ch. 10. Vicar 
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Vicar, to bind Their Succeſſors, mult be with the Confirmation of 

b Patron and Ordinary. But if the Ordinary or Biſhop is Patron, 1Inft. 297.4. 
The Dean and Chapter alſo muſt Confirm. The Patron muſt Con- b. 329. 
ſent to the Grant of Sole Corporations, that Have not the Abſolute 
Fee in Them. But the Patron muſt Have the Fee- ſimple of the Ad- 
vo ſon, to be able to Bind the Parſon's Succeſtor. Otherwiſe the Con- 
fir mation is Good only during the Patron's Eſtate. If the Parſonage 
is a Douative, the Confirmation is to be by the Patron only. 

If a Prebendary or Parſon makes a Leaſe for 20 Years, and the 5 Rep. 87. 
Leaſe, Demiſe or Eftate is Confirmed for 10 Years, This isa Good * It. 297. 4. 
Confirmation for the Whole; and the Addition for Parcel of the Term 
is Repugnant, when the Whole was confirmed before, by confirming 
the Leaſe, Demiſe or Eſtate Generally. But if the Laud had been 
Confirmed to the Leſſce for Ten Years, or for any other Part of the 
Term, It had been Good for the Ten Years, or Part of the Term on- 
ly; for then there would be no Repugnancy. So may a Confirma- 
tion be of Part of the Land, or of a leſs Number of Acres, than 
were granted. So if Tenant for Life makes a Leafe for a Hundred 
Years, The Leſſor may confirm, either for Part of the Term, or for 
Part of the Land, if He hath not before confirm'd the Leaſe, &c. 

But an Eſtate of Freehold cannot be confirm'd for Part of the Eſtate ; 
for that the Eſtate is Entire, and not ſeveral], as Years are. 
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4 Note; If a Biſhop hath Two Chapters, Both muſt Confirm His“ Dyer 282. 
Grants or Leaſes, or elſe His Succeſſor may Avoid Them. And This“ ft. 301. 4. 
Confirmation muſt be made in the Life of the Biſhop and of the Gran- 
tees. [See Of Dean and Chapter, Book 1. chap. 3.] 

. Alſo, if Tenant for Life Grants a Rent-Charge to One and his 
Heirs, A © Third Perſon, (2iz.) He in the Reverſion muſt Confirm Lit. 329. 
it; otherwiſe it is Good only for the Life of 'Tenant for Life. 2 Inft. 301. a. 

There are Eight ſeveral Diverſities betwixt a Confirmation and * Lit. 516, 
a Releaſe ; and There are Eight Different Caſes, wherein a Confir- 757 
mation and a Releaſe have like Operation in Law. But many of 35 3 
the Curioſities of ſome kinds of Confirmations and Releaſes are ſup- 
plied by Fines to Uſes, by Bargain and Sale and Deed Inrolld, 
and by Leaſe and Releaſe. 

11. 8 An Aſſaument is the Appointing or Setting over a Right to 5 Unſt. 301 b. 
Another by theſe Words, (eig.) Have Given, Granted, Miau d and >, KK N 
Set Over. Have Given or Granted may amount to a Grant, a Feoff. ſiguce. 
ment, a Gift, a Leaſe, a Releaſe, a Confirmation, a Surrender, (5c. 
as hath been ſaid; and it is in the Election of the Party, to Uſe Them 
to which of Theſe Purpoſes He will. But a Releaſe, Confirmation 
or Surrender, Gc. cannot Amount to a Grant, Gc. nor a Surrender 
to a Confirmation or Releaſe, &c. becauſe 'Theſe are Peculiar Man- 
ners of Conveyancing. He that Aſſigns is the Aſignor, and He to 
whom the Thing is Aſſign'd is the 4//Jjenee; who always hath the 
Thing Aſſign'd in His Own Right, not as a Deputy. 

There may be Aſſignments in Deed and Aſſignments in Lau. [See 
Of Covenants, ſupra. 

There may be Aſſignment of Lands given in Fee, for Lifeor Years ; 
Of a Mortgage for Years forfeited, the Mortgagor being made a Par- 
ty, and Confirming the Aſſignment, Of an Annuity, Rent- Charge, 
Jolene Statute, &c. | WY l 

| '- If 


1 


44 ——_ * i 9 


282 An Inſtitute of the Book II. 


bz Rep. 24 If a Leſſee does Aſſign over His Term, h the Leſſor may Charge 
107% the Leſſee or Aſſignee as He pleaſes ; but if He accepts the Rent of 
3 Cro. 380. the Aſſignee (knowing of the Aſſignment) He hath Determined His 
Election, and cannot afterwards Sue the Leſſee for the Rent due af- 
ter the Aſſignment. It is certain that He cannot ſue an Adminiſtra- 
3 Rep. 23, tor or an Executor of a Leſſee after. an Aſſignment; i But a Leſſor 
1 4787, ſhall not be forc d to take the Aſſignee for His Tenant, [An Ac- 
1 tion of Covenant will lie againſt the Leſſee or his Executors, for 
| Rent due after his Aſſignment. 3 Lev. 233. 2 Fentr. 209; 2134. 
A Leaſe for Years Rend'ring Rent with a Condition, That if the 
Leſſee Aſſigneth His Term, the Leſſor may Re-enter. The Leſſee 
| Aliigneth, and the Leſſor Recciveth the Rent of the Aſſignee (not 
* 5 Rep. 64. k knowing of the Aſſignment) It ſhall not Exclude the Leſſor of His 
Entry. For the Leflce ſhall not take Benefit of His own Fraud. 
! Noy's Max, IF Leflce for Years Aſſigns over His Term and Dies, I His Execu- 
. tor ſhall not be charged for Rent Due after His DeceſGP. 
In an Aſſignment it is Neceſſary, to Have Covenants on the Aſ- 
ſignor's Part, to Save Harmleſs of Former Rents, Grants and Incum- 
brances; and for the Delivery of Evidences and Deeds; that the Aſ- 
ſignor is Owner in Poſſeſſion, and Hath Power to Grant and Aſſign; 
That the Aſſignee may Quietly Enjoy; to make further Aſſurance, 
Cc. And it is neceſſary to have Covenants on the Aſſignee's Part, 
Oy. To pay the Rent, to perform Covenants, (Fc. 
88 An m Authority or Truft cannot be Aſſign'd over, unleſs it be Grant- 
Sea. og, ed to Him and His Aſſigns. And then it muſt be in Writing. [See 
4 Inſt. 85. 29 Car. 2. chap. 3.] An Poſfibility, Right of Entry or Thing in 
weh 16, 17, Action, or Canſe of Suit, or Titiè for Condition Broken cannot be 
a Inſt. 214.a, Granted or Aſſign d over, as hath been ſaid before. ¶ See Of Grants, 
10 Rep. 48. ſupra. But See the 32 H. 8. chap. 34. And of the King, Book 1. 
| chap. 2.] A Thing in Action, as a Statute, Bond, a Juſt Debt, is 
vulgarly ſaid to be aſſignable over: But then One muſt Sue for the 
ſame in the Name of the Aſſignor. So that in Reality, it amounts 
co little more than a Letter of Attorney, to Sue in His Name. One 
e 1 Inft, 232. may Give or Aſſign over His Bond, Gc. i. e. the o Parchment, Paper 
*. K b. and Wax, and the Aſſignee may Keep or Cancel it. [See 7 Fac. 1. 
ch. 15. What Debts only, may be Aſſign'd to the King.] Matters of 
* Eaſe and Pleaſure Granted to a Perſon cannot be Aſſigned; as to 
go to Church over my Ground, to Dine at my Table, c. but, 


Generaily ſpeaking, Matters of Profit may be Granted over. 


And Over hy the Commiſſioners ; and the Aſſiences may Brin 
| - — * their own * L Sce 5 Georg. 1 — 24. 5 — 
chap. 30. kt | J SUE DIST | 
By the 10 & 11 W. z. chap, 23. The Judges Certificate For Ta- 
king and Proſecuting Felons to Convittion, may be Aſſign d over once. 
[See Of Larceny from the Houſe, Book 3. chap. 1.] | 
By the 3 & 4 Ann. chap. 9. All Notes, whereby Any Perſon ſhall 
Promiſe to pay Another, or Order, or Bearer, the Money mention d in 
uch Note, ſhall he Due and Payable to ſuch Perſon to whom the 
-Jame is made Payable. And ſuch Note payable to ſuch Perſon, or 
Order, ſhall be Afſignable over in manner as Iuland Bills of Exchange 
are. And the Perſon, Towhom ſuch Money is payable, may maintain 
4 1 hs | an 


5 the 1 Jac. 1. chap. 15. The Eftates of Bankrupts may be 
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Ch. 3. n 
an Action for the ſame, as they might upon ſuch Bill of Exchange: 
And the Perſon to whom ſuch Note ſo Payable, or Order, is aſſigned, 
or Indorſed, may maintain an Action againſt the Perſon who Signed, 


or any who Indorſed = pr as in Caſe of Inland Bills, And Re- 
cover Damages and Cofts of Suit. 


[See more in the ſaid Statute of Drawing, Accepting or Proteſt- 

ing Inland Bills. ] WL 1 
Þ Note, That Inland Bills of Exchange are aſſignable by Cuſtom. ? Roll. Abr. 
There is a Difference betwixt an Inland Bill of Exchange and a Feu 152, 

Foreign Bill of Exchange, which is made to return Money beyond 153: 

the Seas. For an Inland Bill (without Cuſtom to ſupport it) is but in 2 Ventr. 397» 

the Nature of a Letter; whereas if a Foreign or Outland Bill is refuſed } co. 6, 30 j. 

to be accepted, an Action by the Law-Merchant) would always lie 

againſt the Drawer; and if the Merchant to whom it is directed ſub- 

ſcribes the Bill, it is an Implied 4{wmpſet to pay it. [But now ſee 

the Statutes of the 9 & 10 V. z. chap. 17. and the 3 & 4 Ann. ch.g. 

at large; and of an Aſumpſit, Book 4. chap. 4.] 


By the 4 & 5 Ann. chap. 16. Bail. Bond may be Man d over by 
the Sheriff, &c: | I . 

By the 5 Georg; 2. ch. 30. The Lord Chancellor may Aſſign over 
the Bonds of pretended Creditors given to Him, to the Party Griev'd ; 
who may ſue ſuch Bond in His Own Name. 


[See for Exchequer Orders, &c. Eaſt-India Stock, &c. South-Sea 

Stock, (5c. the reſpective Statutes. } _ | = 

12. An Exchange (Excambium) is a Mutual Grant of Equal Inte- 

reſt, the One in Exchange for the other, It is made by Theſe 

Words, .(viz.) Have Given, Granted, Confirm'd to A. and his Heirs 

and Aſſigns for Ever in Exchange for, &c. In this Conveyance the 

Word 9 Exchange is ſo Appropriated by Law, that it cannot be ex- * Inſt. 30 b. 

preſſed by other Words. Freeholds do paſs without Livery and Seifin, 

if the Word Exchange is uſed ; but it mwſt be by Deed. | 
r It is Neceſſary to the Perfection of the Eſtate, 1. That the E- Lit. 63, 64, 

| flate Given be Equal in Quantity, as Fee-ſimple for Fee-ſimple, Oc. Jag. 10 
But it Matters not whether the Lands be of Equal Value, or of the «. & b. 

ſame Nature; ſo that they Concern Lands or Tenements. Neither 5. * & b. 

is the Quality or Manner of the Eſtate material; for Jointenants 

may Exchange with Tenants in Common, Gc. An Exchange with 

the King is Good; tho' he is ſeiſed in his Politick Capacity, and a Sub- 

ject in his Natural Capacity; 2. The Word Einchonge muſt be uſed; 

3: There muſt be an Execution by Entry in the Life of the Parties. 

For if one Dies before Entry, the Exchange is void. 4. If it be of 

Things that lie in Grant, it muſt be by Deed. 5. If Lands lie 

in ſeveral Counties, it ought to be by Deed Indented. So if tho 

Thiags * in Grant, tho it be in one County. [See the 29 Car. 2. 

CPAP: 3. | LO I OHH 16 BREA Ati 365 10 
| Tus was a Conveyance. frequent in ſ former Times; but now (1 loft. $6. b. 
ſeldom uſed ;except that Parſons ſometimes Ex their Churches, Rep. 4 
and Reſign Them into The Biſhop's Hands. But this is not a perfect ee 
Exchange, till both Parties are Inducted. Therefore if Either _ 

O o 2 1 before 
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before They are Both Induced, the Exchange is Void, according to 
the Third Requiſite neceſſary to an Exchange juſt now mention'd. 
As an Inheritance for an Inheritance, Freehold for a Freehold, 
Chattels Real for Chattels Real, may be Exchanged, ſo Chattels Per- 
ſonal or Goods may be Exchanged for Chattels Perſonal or Goods. 
t 1 Toft, 50. b. But & Annuities, Oc. which Charge the Perſon only, and do not con- 
cern Lands or Tenements, cannot be Exchanged for Lands or Tene- 
ments. ; 
*rInft.337.b, 13. An Surrender (Surſum Redditio) is a Deed or Inſtrument in 
Writing, Teſtifying with apt Words, that the Particular Tenant for 
Life or Years of Lands . doth yield up the Eſtate, to 
Him that Hath the Immediate Eſtate in Remainder or Reverſion, 
that He may Have the Preſent Poſſeſſion; and wherein the Eſtate 
for Life or Years may Merge or Drown by mutual Agreement. 
« Ferk. 607, For the Leſſee cannot Surrender to the Leſſor againſt * His Will. 
But if He to whom the Surrender is made, does once agree to the 


* 


—— —_— ——— 
1 
- 
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ſame, He cannot afterwards Difagree, 
He that Doth Surrender, is the Syrrenderor, and he to whoſe Uſe 

it is made, is the Surrenderee. It is made by Theſe Words, (91s.) 

Hath Surrendered, Granted, Given, Tielded up and Confirmed, &c. 

! 11ſt, 338.8. Surrenders are of Y Three Kinds. A Surrender properly taken at 
Common Law, which was juſt now Deſcribed. A Surrender of Copy- 
hold or Cuſtomary Eſtates, of which we have ſpoken before. [See 
Of Copyhold Eftates, chap. 1. ante.] A Surrender #mproperly Taken, 
as of a Deed, a Patent, a Rent newly Created, and of a Fee-fimple 
to the King. IV, che pile 

1. A Surrender at Common Law is of Two Sorts. | 
1. A Surrender in Deed, or by expreſs Words in Writing ; where 
the Words of the Leſſee to the Leſſor prove a ſufficient Aſſent, to 
give him his Eſtate back again. This is a Surrender in Deed, if the 
| Leffor agrees to it. There is alſo a Surrender by Deed, and that is 
of 'Things that lie in Grant. ArPIOTIFE 77 Yu 
To make a Good Surrender in Deed of Lands, Theſe Things are 
Reäequiſite. 1. The Surrenderor muſt be a Perſon able to Grant, and 
to make a Surrender; and the Surrenderee a Perſon able to receive, 

IInſt. 358-4, and take it. 2. The Surrenderor muſt have an Eſtate in * Poſſeſſion, 

and not a Bare Right or a Future Night. 3. The Surrender muſt be 

2 Perk. 584, made To Him that Hath the next * immediate Eſtate in Remainder 

585. ... b. and Reverſion, and there muſt be no Eſtate Coming between. 4. The 

* Maz. Surrenderee muſt have a Higher or > Greater Eſtate in the Thing 


25 Surrendred than the Surrenderor hath, ſo that the Eſtate of the Sur- 
6 - a 389, renderor may be Drowned'therein; for if Leſſee for Life Surrender 
to Him in Remainder for Years,” er Tenant for Life Surrender to 


Tenant for Life, LOS. 2 Rep. 51. a.] Theſe are void Surrenders; be- 

cauſe the Eſtate Surrehdered cannot be Drowned. 5. There muſt 

«1 liſt. 338 b. be 4 © Privity of Eftate betwixt the Surrenderor and the Surrenderee. 
2 perk. 584, 6. The Surremderee muſt have an Eſtate in his 4:own Right, and 
612, 613- not in the Right of His Wife, Gc. 7. The Surrenderce muſt be 
perk. 594 e ſple ſeiſed' of his Eſtato in Remainder or Reverſion, and not in 


86, 58). +. 8 
2 Rofl. Abr. Jomtenaney. Therefere one Jointeriant for Life cannot Surrender 
494. to his Companion in Fee. For Every Jointenant is ſeiſed of the 
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whole in Poſſeſſion in and thro' the whole Land. 8. The Surren- 
deree muſt f Agree to the Surrender, as before obſerved. f 1 inſt. 33 J. b. 

Surrenders muſt not be made of Eſtates in Fe- ſimple or Fre: tail, 
nor of Rights or Titles only to Eſtates for Life or Years ; nor yet of 
8 Part of an Eſtate for Lite or Years, as of Seven Years out of Ten, 8. Perk. 615. 
Cc. One may Surrender an Eſtate for Life h without Livery of Bo pr 
Seiſin; becauſe it is but a Reſtoring the Eſtate again to him in the »7 Inſt. 338.4. 
immediate Remainder or Reverſion. As one may Surrender an 
Eſtate Abſolutely for Z*ars, ſo one may Surrender an Eſtate for 
Years Determinable upon Lives. And Surrenders may be of Meſ- 
ſuages, Lands, Commons, Rents, or any Things that are Grant- 
able; either Abſolutely or upon i Condition Precedent or Subſe- i Perk. 624. 
quent. x But where Things may not paſs by Way of Surrender, It * Perk. 588. 
may enure to other Purpoſes, and take effect by Way of Grant; if 
there are ſufficient Words in the Deed. 7 42 

If Tenant for Life Grants a | Rent- Charge, and afterwards doth ! Inſt. 338. b. 
Surrender his Land ; the Rent-Charge ſhall continue notwithſtand- 

m 2, A Surrender in Law is that which is wrought by Operation 1 
of Law; as if One makes a Leaſe for Years to begin at Michael. 10 Rep. 6. 
mas next, and the Leflee before Michaelmas takes a New Leaſe 1 Inſt. 338. 4. 
for Years to begin preſently, or at Michaelmas; this is a Surrender 
in Law of the former Looks So if one having a Leaſe, and during 
the Term takes a new Leaſe, this is a Surrender in Law of the for- 
mer Leaſe. But a Future Intereſt cannot be ſurrender'd by Deed in 
Expreſs Words, beeauſe there is no Reverſion wherein it may Drown. 

So that in ſome Caſes a Surrender iti Law is of greater Force than 
a Surrender in Deed. And this Surrender in Law by taking a Ne, 
Leaſe holds, though the ſecond Leaſe is for a n Leſſer Term than $ Rap. 11. 
the firſt; and though the ſecond Leaſe is voidable by a o Condition, 2 irh 243 5. 
or though the Second Leaſe is made to the Leſſee and a Stranger, z Cro. 259. 
or to the Leſſee and his Wife, Oc. [ Quere, r If an Officer for Life * 3-70: oj 
accepts of Another Grant of the ſame Office to Himſelf and Ano- 85 
ther, whether It is a Surrender of the firſt Grant:] But the Second 
Leaſe muſt be made of the ſame Thing whereof the firſt Leaſe is 
made; muſt be good in Law and not void; and muſt Recite the 
former Leaſe; 4 or elfe perhaps It will not be conſtrued a Surrender 2 Roll. Abr. 
of the former Leaſe. * 91 L 497. 
A Maſter of an Hoſpital (being a Sole Corporation) by the Con- 11I"ft. 338. b. 
ſent of his Brethren makes a Leaſe for Years of Part of their Pofſeſ- 4 

ſions, and the Leſſee for Years is afterwards made Maſter; the 
Term is Drown'd, For one cannot have a Term for Years in his 
' Own Right; and a Preehold in Another's Right together: As if a 

Leſſee for Years takes a Feme Leſſor to Wife. But one may have a 

Freehold, and a Term in Another's Right. Therefore if a Leffor 

takes the Leſſee to Wife, the Term is not Drown d; but he is poſſeſ- 

ſed of the Term in her Right during the Coverture. So if a Leſſeo 

makes the Leſſor His Executor, the Term is not Drownet. 

In a Corporation Aggregate of many, if a Leſſee for Years of Part 

of their Poſſeſſions is made Maſter, the Term is not Extinguiſhed, 

no more than if the Leſſee had been made one of the Members of 

r 
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ſiInſt 237. a. 


Uſes according to the 27 H. 8. chap. 10. For being Coup 


2 8 Rep. 82. 


By the 29 Car. 2. chap. 3. No Eftates of Freehold, or of Term for 
Tears, or ary uncertain Intereſt (not being Copyhold or Cuſtomary 
Eſtates) fhall be Aſſign'd, Granted or Surrendered unleſs by Deed, or 
Note in Writing, Signed by the Parties making them, or their A. 
gents Authorized by IWriting, or unleſs by Operation of Law. [See 
of Surrenders in Copyhold Eftates, chap. 1. and Of Leaſes, ante. 


14. A Revocation and New Declaration is a Deed made Purſuant 
to ſome Propiſo contained in a former Deed or Conveyance; Giving 
Power to Revoke or call back ſomething Granted; and by a New 
Declaration to Create a New Eſtate of the Lands; after which Re- 
vocation and Declaration the Lands ſhall ſettle accordingly. * Theſe 
Proviſo's containing Power of Revocation are crept into Voluntary 
Conveyances, and are become very frequent, and paſs by railing of 

ed with an 

Uſe They are allow'd to be Good, and not Repugnant to the former 
Eſtates. As if One ſeiz d in Fee Covenants to ſtand ſeiſed tothe Uſe 
of Himſelf for Life, and after to the Uſe of his Son in 'Tail, with di- 
vers Remainders over. Provided, that He may revoke any of the 
ſaid Uſes; and afterwards He revokes Them, He is ſeiſed in Fee 
again without Entry or Claim. But in Caſe of a Feoffment or other 
Conveyance, whereby the Feoffee or Grantee is in By the Common 
Law, Such Proviſo would be merely Repugnant and void. | It would 
be void, as to deſtroying the Feoffment; but it might be good, as 
to revoking the Uſes, to which the Feoffment was made. ] | 
Theſe Revocations are favourably Interpreted, becauſe many 
Men's Inheritances depend upon Them. [But ſee 27 Eliz. chap. 4. 
under the Title, Who may Purchaſe and Convey, ante. For by that 
Statute Voluntary Eſtates made with Power of Revocation, as to 
Purchaſors, are made in equal Degree with Conveyances made by 
Fraud and Covin to defraud Purchaſors] | 

t Some Things may be Revoked of Courſe, tho They are made 
irrevocable by Expreſs Words; as a Letter of Attorney, a Submiſ- 
ſion to an Award, a Teſtament or Laſt Will; for Theſe of Their 


# 


Own Nature are Revocable. 9 4 F | 
15. A Statute is a Bond or Obligation of Record. This Word is 
alſo uſed for an Act of Parliament. But Here it is called a Statute, / 
becauſe it is made according to the Form Provided by Statutes or 
Acts of Parliament. N 0 v4@Fh161/41 2 
The Debtor, or He that Enters into the Statute or Bond, is called 
the Recognizor or Conuſor, and the Debtee, or He to whom it is 
made, is called the Recognizee or Conuſee. FORK 44 1 
Statutes are of Three Kinds. A Statute- Merchant, a Statute-Sta- 
phe, a Recognizance, 4-64: 1 D ita 
1. AStatute-Merchant was contriv'd for the Security of Merchants 
only; yet at this Day it is uſed by Others, and is become one of the 
Common Aſſurances of the Kingdom. | See the 31 H. 6. chap. 9. 
32 H.8. chap. 5. and Of Eftates by Statute-Merchant, chap. 1. ante. 
2. A Statute-Staple was invented, and is uſed, only for Merchants 
and Merchandizes of the ſame Staple ; and is of the ſame Nature with 
a Statute-Merchant, and moſt properly gall'd a Statute-Staple. [See 
the 23 H. 8. chap. 6. 32 H. 8. chap. 5. infra.] But Theſe are almoſt 
out of Uſe. [See Of Eſtates by Statute-Staple, chap. 1. ante.) ja 
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By the 33 H. 8. chap. 39. AM Obligations and Specialties (ſo call'd 
becauſe They muſt be Specially and Particularly Pleaded) Due to 
the King are in the Nature of Statutes-Staple. BS I LEY, 
By the 34 & 35 H. 8. chap. 26. (. 94. Perſons having Lands in 

Wales are bound by Statutes in England. , k 
By the 27 Eliz. chap. 4. Every Statute-Merchant or Staple; that 
fs taken according to the 23 H. S. chap. 6. muſt be brought to the Clerk 
of Recognizances, within four Months after the Acknowledgment 
thereof, and Enterd in His Office, or elſe ſhall be void agninſt 
Purchaſers of Lands chargeable therewith, and againſt their Heirs, 
Executor, Adminiſtrators and Aſſigns: 


3. But there is a Statute-Staple improperly ſo call'd, which is a 
Recognizance or Bond of Record, Teſtifying that the Recognizor 
doth owe to the Recognizce a Sum of Money. 

Recognizances in General are of u ſeveral Sorts 

1, One Founded upon the Statute of the 23 H. 8. chap. 6. For, 


By the 23 H. 8. chap. 6. The Chief Juſtices of the King's Bench 
and Common Pleas ia Term-Time, or (in their Abſence out of the 
Term) the Mayor of the Staple at Weſtminſter, and the Recorder of 

London, jointly together, ſhall have Power to take Recognizances 
for the Payment of a Debt in this Form, Noverint Univerſi, (rc, Aud 
it ſhall be Sealed with the Seal of the Conuſor, and with the Seal of 
the King appointed for that Purpoſe, and with the Seal of one of the 

Chief Fuſtices, or the Seal of the ſaid Mayor of the Staple aud Re- 
corder, &c. The Clerk of the Recognizances ſhall enroll ſuch Obliga- 
tion, &c. The Recognizees, &c. of ſuch Obligations, their Exccutors 
and Adminiſtrators, ſhall have in Every Point againſt ſuch Recog- 
ui Zar, &c. like Proceſs, Execution and Advantage, as Hath been Had 
or made upon the Statute-Staple, &c. [See 8 Geo. 1. chap. 25. fot ſup- 
plying ſome Defects in Stat. 23 Hen. S.] And if the Tenant by Exe- 
cution be Evicted, He ſhall Have the Remedy provided for Te— 
nants By Execution upon the Statute-Staple by the Act of the 32 
II. 8. ch. 5. [See the 32 H. 8. chap, 5. For the Continuation of 
Debts upon Execution: And the Expoſition of that Statute, 1 1n/f: 
289. b. 2 Inſt. 678, &c. 4 Rep. 66.] and the 34 & 35 H. S. chap: 
26. C. 94, 95. Concerning Recognizances taken in England by Per- 
ſons having Lands, Gc. in Wales: 


The Execution upon a Hatue or Recopnizanice piirſuant to the 
23 H. S. chap. 6. is called an Extent. And the Body of the Conu- 
ſor (if He is Lay) and All His Lands; Tenements and Heredita- 
ments that were in His Hands at the Time of the Acknowledging 
the Statute or After, and into whoſe Hands ſoever they come, whe- 


ther Corporcal or Incorpoteal, are liable to the Extent. Lands, Ge. 
that are Copyhold are ſubje to the Extent only During the Life of 


the Conuſor. Goods and Chattels, as Leaſes for Years, Cattle, &c: 
that are in His Own Hands, and not Sold Bond Fide, Oc. and for 
valuable Conſideration, are liable alſo to the Extent. 
x If Two or more join in a Recognizance; @c: The Lands of All 
_ ought Equally to be Charge... 11 
This 


\ 


1 2 Inſt 672. 


* ; Rep: 13, 
14. 
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2 Inſt. 395, 
471. 


This Kind of Recognizance may be uſed by Merchants or Any 
others, for Payment of Debts, or To ſtrengthen other Aſſurances. 
711nſt.292.b, Y If a Recognizance is to pay a Hundred Pounds at Five ſeveral 


Days (viz. Twenty Pounds on each Day) preſently after the firſt 


10 Rep. 128. Failure of Payment One ſhall have Execution upon the Recognizance 


for the Twenty Pounds, and ſhall not tarry till the laſt Day is paſt, 
as in ſome other Caſes; for This is in the Nature of ſeveral Judg- 
ments. [See Concerning Payment of Rent, Book 2. chap. 2.] 

2. There arc other Recognizances that may be taken before the 
Lord Chancellor or Keeper, Maſter of the Rolls, a Maſter in Chan- 
cery, a Judge, a Baron of the Exchequer, a Juſtice of Peace, (5c. 
Theſe may be to ſeveral Ends and Purpoſes. But the Proceedings on 
theſe Sort of Recognizances are Different from the Proceedings upon 
the Statutes and the Recognizances firſt mention'd. The Conuſee 
upon theſe Recognizances ſhall have the ſame Things in Execution, 
agent may Have after a Judgment in the King Bench or Common 
Pleas. 

[See 11 Ed. 1. Mon Burnel. 13 Ed. 1. De Mercatoribus. 27 
Ed. 3. chap. 9. 13 Eliz. chap. 5. 27 Elis. chap. 4. 16 & 17 Car. 2. 
chap. 5. 29 Car. 2. chap. 3. 8 Geo. 1. chap. 25. See alſo Who may 
Purchaſe and Convey, ante, and Of Action of Debt, Judgment, 
Execution, &c. Book 4. chap. 4. poſt. See the 21 Fac. 1. chap. 26. 
and of Felony, Book 3. chap. 1.] hb 0100, 


By the 2 Ann. chap. 4. 5 Ann. chap. 18. 6 Ann. chap. 35. Judg- 


ments, Statutes, Recognizances, &c. ſhall not affett Lands in the 


21 Inſt. 172. a. 


3 Cro. 515. 
2 Roll. Abr. 
146. 


[Eaſt and Weſt Ridings of the] County of York, unleſs They are 
Regiftred, &c. | 666 dives 
By the 7 Ann. chap. 20. Statutes, Recognizances and Judements, 
ſhall not bind Lands, &c. in Middleſex, unleſs Enter'd in the New 
Publick Regiſters Office, &c. = RET 


16, 2 An Obligation, according to our Common Law, is a Bond 
containing a Penalty with a Condition, for Payment of Money, or 
To Do or To Suffer ſome Act or Thing, Gc. If it is without Con- 
dition, It is call'd a Bill; which is ſometimes with a Penalty, and 
then it is call'd a Pena Bill or Simple Bond. If it is without Seal, 
it is a Single Bill and no Deed. It may be made to an Infant, but if 
It is made by Him, The Obligation is voidable. And It may be 
made to a Feme Covert, but not by Her; for then It is void. [See 
the 9 & 10 W. 3. chap. 17. For Better Payment of Inland Bills of 


Exchange. 3 © 4 Ann. chap. 9. 6 Ann. chap. 2. Concerning Pro- 


2 x Inſt. 229. 
8. & b. 


miſſory Notes, Oc. and Bills of Exchange.] 
He that Enters into the Obligation or Bond is the Obligor, and 


He to whom it is made is the Obligee. 


Here We may Conſider, 1. The Form of an Obligation, 2. The 
Condition of an Obligation, and 3. What Obligations and Conditions 
are Yoid. „ TT”. 

1. As to the Form, It may be made in the Firſt or Third Perſon: 
In the Third Perſon notwithſtanding the 38 Ed. 3. chap. 4. which 
doth Extend only to Obligations made beyond Sea. But the uſual 
Way is Beſt, as Noversnt Unicerſs per Præſentes Me, Oc. Yet An 


„ 
* 


Words in Writing on Parchment or Paper, Sealed and Delivered, 


whereby 


2 | 
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whereby one doth Acknowledge Himſelf Indebted to Another, will 
make a Good Obligation. And tho'a Writing made in the Form 
of a Þ Statute 9 the Party Seals and Delivers, but is not Seal'd „ Roll. Abr. 
by the King, Cc.) is not a Good Statute, yet it may be a Good 145. 
Obligation. | | 5 

A Bond may be made From One to One, From One to Two, 
Three, G&c. From Two or More to One, From Two or More to 
Two or More. If two or More are Bound in an Obligation thus, 
Obligamus Nos, without ſaying more, the Obligation is Joint and 
not ſeveral, © But if it be thus, Obligamus Nos & utrumque No- Dyer 19. 
ſtrum, This Obligation is Both Joint and Several. If the Obligation 5 Rofl. b. 
is thus, 4 Memorandum that I ſhall pay, &c. It is Good. If one 143. 
Binds himſelf to Pay Ten Pounds, and does not fay © VHhen, The * Roll Abr. 
Obligation is Good, and the Money is due Preſently. If the Obliga- <\1ng.co8.., 
tion is, That I own my Self indebted to One To be neter paid, The 
Obligation is Good, and the Solvendum void, and the Money is Pre- 
ſently Due. So if 4. Binds himſelf to B. in Twenty Pounds, to be 
paid to 4. whereas it ſhould be, To be paid to B. The Obligation 
is Good, and the Solvendum void. If an Obligation is made without 
Binding the f Executors by Name, yet they are Bound. If an Obli- *r Inſt. 209.4. 
gation is made thus, Obligo me (leaving out Heredes) Executores & : Rois ab, 
Adminiftratores Meos, The Executors and Adminiſtrators are bound 13. 
by it, but not the Heir. The King's Debts are payable by the Heir, Noy® Mar. 


tho He is not named in any Specialty. [See the 33 H. 8. chap. 39.] 51 


_—_— 


8 If one Binds his Heirs to pay a Sum of Money, it is void; becauſe 1 10. 66 4 
the Anceſtor was not bound. h Copyhold of Inheritance ſhall not be | Af = 
Aſſets to bind the Heir upon an Obligation. i A Sole Corporation, 1 loſt. 18. b. 
as Biſhop, Parſon, Oc. cannot bind their Sacceſſors, or Take an Obli- 

zation to Their Succeſſors. For no Chattel can go in Succeſſion, 

Seo Concerning The Chamberlain of London, Boo 1. chap. 8.] But 

in Caſe of a Corporation Aggregate, which never Dies it may Go 

to the Succeſſors. 1 8 
. f a Bond is made To One and His Heirs, The Heir can never 2 18. 8. 
have an Action of Debt upon this Bond made to his Anceſtor arid 
His Heirs. But the Executor or Adminiſtrator muſt ſue, tho They 
are not named. '$0 8 
An Obligation may be Good, tho' it contains Falſe atin, Falſe : 1okep. try, 
Engliſh, or tho Latin is put for Engliſh, or Engliſh for Latin, if > Roll. Ab.. 
the Intent of the Parties may ſufficiently appear; Therefore if Jo- R 
hannes is put for Johannem, IWiginti for Viginti, Septungintis for 3 Cro. 416, 

tuagintis, Setoteen for Seventeen, Cc. It is Good enough. For 418. 

the Law doth make a Reaſonable and Favourable Conſtruction uf * 
Deeds and Oonveyances, to ſupport them if Poſſible, according to 

the Intent of the Parties; but will Reje& what is Uncertain. The 
Principal Things contain'd in An Obligation are the Parties and the 

Sum of Money; and when Both are ſufſiciently Expreſſed and Under- 
ſtood without ſtraining, it will ſerve if the Obligation is well Brecu- 
ted. The Sum of Money Intended may be ofteri found out by Com- 
paring the Obligation and Condition; becauſe the Obligation is uſual- 
ly in a Double Sum, or thereabout, to the Sum mention d in the 
ee 268 ee ee e eee 12 Con- 
nh,. oh 1 26 one 114-7 "7a 
FD d 16nd 50 
11 Mala gratumatica non vitiat chartam. 1 Inſt. 146. b. 6 Rep. 39. 5 Rep. 48. 
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Condition. But if the Obligation is To Do a nee Thing, 

There will be Greater Difficulty. 
Ik One Binds Himſelf by the Obligation in Quiuque ir Libris 
or in Owinagentis or Sexgintis Libris, &c. Theſe Obligations are 
void, becauſe the Meaning is Uncertain, But there wr be a: Re- 

8 medy i in Chancery for ſuch Miſtakes. . 

" 2 Rep. If an Obligation Hath not a m Hate, or a Falſe or Impoſſible Date, 
Ge: It is a Good Obligation from the Delivery, if Scaled and Deli- 
* Inft.261.b. ver d. If it is made ® beyond Sea and Dated at Bourdears, it may be 
{aps Abr. ſued here in England in what Place the Plaintiff pleaſes, Saying, dt 
+ Bourdeaux in England in the County of Middleſex, Go. 


the 33 H. 8, chap. 39. A Obligations and & ecialties mut be 
4 To the King thus, Domino Regi, aud To 75 other 77 
Die, Solvendum Domino Regi Hæredibus vel Executoribus ſuis; 
And Theſe will Have the F-ffett of a Statute-Stople, &c. and if Un- 
Paid at the Time of the King's Death, He may Diſpoſe of them ac- 
cordingly, either To His Heirs or Executors. | By 4 Geo. 2. chap, 26. 
All Bonds, &c. muſt be in the Eugliſb Language.] 


2. The Conditions of an Obligation is either Writ under it, or Ins 
_* .” dorſed; and ſo it becomes a Bond Conditional; and if the Condi- 
Sund 6c. tion is performed, the Penalty is ſaved. ? A Single Obligation 1s 
taken moſt in Favour of the Obhligee; but an Obligation with a Con- 
dition is taken moſt in Favour of the Obriget.”! For the CIOs 
Rt Fonds” made for His Benefit. 
When the Condition of the. Obligation i is, To Do any mat or 
F "laft.206. a. Poſſible Thing, fuch Condition is Good. -? But if the Condition for 
3 Rep. 22. Payment of Money be made Impoſlible, as to make Payment bw the 
zothof February, It ſhall be paid preſently. In all Caſes where the 
Condition of a Bond, Recognizance, Gr. is Poſſible at the Time of 
making the Condition; and before the ſame can be perform'd, The 
Condition becomes impoſſible By the Act of God, or of the Law, 
or of the Obligee, Gr. then the Obligation, Cc. is Savetl. But 2 
the Condition 25 a Bond, (5c. is impoſſible at the Time of making 
the Condition, the Obligation is Single. Where the Condition of 
5 N 22- an Obligation doth conſiſt of Two Parts in the 4 Disjunctive, and 
74 Both are poſſible at tlie Time of the Obligation made, and Aſter- 
| * wards one of Them becometh impoſſible by the Act of God, the 
Obligor or is not Bound to perform thi other Part; for the Condition 
OE ist made for the Benefit of the Obligor, that He might Have His E- 
leckion to perform the One or the Other, to ſave the Penalty of the 
Bond. Otherwiſe, If one Part of the Disjunctive was not poſfible-tb 
be performed at the Time of the Obligation ——— and the Time 
hen the Condition was to be performed. fl 16 2093ab oi, 
: 6 Rep. 30 If One binds Himſeif to pay Mone u, Gr. i Time 10 14, 
oO -rnited, The Money, Ge. is to be quid ꝓreſentiy (i. e.) in Conve- 
4. & b. mient Time, 1jfne Act is Pranſitory or not tied to a certain Place. 
219. a. & b. If tlie A&to'be Done is Locul, or to be Done at a certain Place, 
3 * as to go to Rome, Gc. and the Obligor is to Do the ſole Art, um 
| dne Time is Limited, The Obligor hath Time During His Life 
form it, and cannot be Haſten d by Requeſt. But where 
the Condition of the Obligation is Local, if the Concurrence of 


| the Obligor and Obligee is Requiſite, The Obligee maſt Haſten it 
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by Reqveſt. Yet if the Obligor may perform it in His Abſence, There 
the Obligor ought to do it in convenient Time, and hath not Time | 
during his Life. [See the Difference of a Condition of a Feoffnient 

in Fee to pay Money, where no Time is Limited, Oc. 1 Bit. 208. 

1 If the Condition of an Obligation is to pay Money, or to do r kit 34% 
the like Tranſitory Act, to the Obligee on a certain Day, and no : laſt. aro! bi 
Place is named where it ſhall be paid, The Obligor muſt at his Pe?! 
ril ſeck out the Obligee, if He is within the Kingdom at the Time 

when the Thing is to be done. But if the Condition of a Botid is to 
deliver Twenty Quarters of Wheat, The Obligor is not Bound ts 

carry it about, and ſeek the Obligee, but the Obligor before the Day 
muſt go to the Obligee, to know where He will appoint to receive 

it, and he muſt deliver it accordingly. * And if the Place is cer * 1 laſt. af. 4, 
tain, and yet the Payment may be at any Time during Life, 

the Obligor cannot Tender the Money when He will, but He muſt 

firſt give the Obligee Notice to Attend. [See Tender of Rent, chap: 445 

ante. ] ® If a Place is named, and the Money is paid at any other - Inſt. 212. 
Place, and cven received before the Day, the Condition is Perform. * 2 1 


ed. For it was a Duty preſently, and is to be eſteem d Payment at 436. 

the Day. It is moſt adviſcable to appoint the Money to bè paid at u 

certain Time and Place; and then the Obligor, Cc. is not bound to 

ſeek the Obligee, Go. in any other Place, nor to be there longer than 

is Compriz'd in the Indenture; nor is the Obligee, c. bound to w 

ceive it in any other Place. If a Man is bound to pay Money at 

= ſeveral Days; the Penalty is not forfeited till all the Days are 8 Rep. 44. 

paſt. But If the Bond is with a' Condition, it may be ſo worded; a OY V. d. 
is 292 bd. dy 


— 
3 


» — 


to enable the Obligee to Sue the Penalty upon the firſt Default. 
Payment of Rent, chap. 2. ante, and Actibn of Debt, Book 4. K 
Where the Obligor is to de an) Y Collateral Thing; bt which is og r ita 25/4. 
Parcel of the Obligation, as to deliver a Horſe, to ane be an d. f Har x 
ward, Cc. if tho Obligor does his Part, and the Obligee' refuſetl | 
the Condition is Perform d, and the Obligation diſchatg'd for Se 
When the Condition is for Payment of Money, (to the Part 1 75 
* 


0 
” 


y, | 
a Stranger) then if the Obligee'® accepts ati Horſe, &£-in'Sartsfactis'r 9 Rep 78. * 
on, it is Good. But if he Condition was for 0 le 95 7 IIA 
_ Horſe, &c. there tho the Obligee accepts of 'Money' iti” leu of the! 
Horſo, Oc. it is no Performance of the Condition. And fo it is it all 
other Collateral Conditions. Where the Condition is for Payment ußßß 
Twenty Pounds, the Obligor cannot pay a Leſſer Sum in Satisfac- * 5 Rep. 13. 
tion of the Whole, becauſe 4 Leſſer Sum cannot he a Satisfaction , 3 
for a Greater. But if the Obligee, after He hath receiv'd Part, doth: 
give an Acquittanese under his Seal in full Satisfaction of the Whole, 
it is ſufficient, * I the Obligor is bound by Condition to pay Ten » ian ala b. 
Pounds at a certain Day, and at the Day the Parties do account to- 213. *- 
gether, and the Obligee did owe Five Pd unds to the ObBgor; aue 
that Sum is allowed and the Relidue paid; This ig 6 "Good Sa. 
 risfaRtiotiz though che Five Pounds was not paid, bt: by Way'of 
Retainer. To 7M | * 2 \ ra (DIP WP v3 OY | AAS 
""xhe Condition is to pay Twenty Pounds of awful Ne 
Greta Britain, and the Obligot pays the Mohey in e Ex bp 
or other Currem Money by! df Parkameft or Phocl to! 
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7 e The, Book 11 
e of, the Condition. But a Payment 3 in 4 Par: 
N ay ment. 
K. Fall Cle when the e is not pertormed, Tbe Oblig 7 
brferted; and till then it ember be Forfeited, And y 
e 1 Inſt 206; the : Obli ee Himſelf is the © Cauſe of the Breach of the — ode | 
- "Rok Abe: f He 1 ih to.do the firſt Act, and will not do it; or the Thing to bo 
409,40 To by the Condition is now become impoſſible by the Act of God, 
451, 452- of the Law ; the Obligation. 1 is not e Bat Diſcharged 
Be the Tr” 
the Condition. of a Comnter-Bond to Save a "Surat Harmlefs, 
ſuc General Words, (eg.) | To Save Harmleſs, may be ſufficient;, 
it is the Belt Way (after the Repetition of the Obligation and 
ition) to fix a certain ar for the payment of the principal 
Maoͥvey, u Pefoulr of wh 57 the Penalty of the Harmleſs Bond, 
to ha Fo eite Otherwiſe Y ou will be in Continual Danger of 
being Sued by the Neglect of Pee Him for whom You wore 
We; ** \ & 3 9 00 70A * 21 
1 is 18 Di," 
Pye 4. & J Ann. chop. 16. In Hebe pe „ Bond, if che Defen- 
1 43 ee hath paid the 28 and Intereſt due 
Condition. 2 efeazance,. He: may plead Payment in Bar. 
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755 an Add ion an ſuch Bond; the Defendant may bring in 
ably 2 90 681.90 088. een 
"0s, Judgment 19 hade Deſemd ant. 

wage! 01. b. 20100 21 
TIES. 70 7 The on; a; Re Reverſal;of. 5 Judgment, Reed upo * 
f £ Dus 5775 e Action may be brought upon the Bond, tho — 
4 —— Nat Gancoll d upon the N [Itjs not: uſual to can- 
gel Bopds upep a\Recoyery., See! E cited. , 
We 905 5 {Ng We Crogitons Fs vid if "Obey. are 8 Unlawful. 
12 206. b. TEN 5 1 25 *. the £ extormance of the Condition, Or 
9255 it, „Ses how Deeds are made R Ii the 
Uncertazn: os Unintelligille, it is Void tho the Bond is 


igation 1s made to Ne, 70 W to J. for 
15 when, it ig tender d tome I doeh Diſagree to it, it is 
Qb] 1850 is made ta my Wie andi diſagree to it, it 
lag Wee Dependg upon, or is Neceſſary to, ſome 
Heeg PEComes VARs The Obligation is alſo 
Borg ook MV et 74 11909} — roy: _ 42114: 
64 Tatar 10% 303.4 19397 4 
8 Obligations of any Parſonin Ward for 4p- 
Ms inthe Mit are Vai du df They ane:not 
5 7 8 dach "ASE, ar hy that Statute i 17 appointed: 
ape, 39» N >= rg rn 41734. Tus) 21 / 
. PE p., 4 +) aht rancerm the Buying: 
| Oi Void. +.2W6;/Þib:952:tdO0 adt bus fadiy 
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nnen in the Fuſe of Commons of the Right of Fleftion 
for ſuch Place, or of more Perſons than 'are re by the Writ, © 
& c. ſhall. be adjudged void. .:, 

By the 4 & 5 Ann. chap. 14. All. Inſtrumenti and Agreements for 
Farming or Purchaſing Charity Money. upon Briefs are declared aid. 
And the Purchaſer is to forfeit 500 I. for the Uſe of the Sifferers, ” 
be. recovered by Action of Debt, Bill; Plaint or Information:... ©, _ 
78 the 12 Ann. Seſſ. 2. chap. 1 i Bondi 1p n 2 are 

01 

» The 16 Car. 2. chap. 7. and the 9 Ann, Ne 1. makes all Seca 
rities Obtain'd by Gaming V bid. 


17. A ; Defeazance (From Defaire; ＋ 0 Defeat or Undo) i$ a 1.4 luft 4386. 
Condition Relating to a Deed; which being Performed; The Act is 337; 11 
Defeated or made Void. The Difference betwixt a Condition ahd A 1 Rep. ug. 
Defeazance is, That the Condition is-inferted in the Deed, and a 
Defeazance. is uſually a Deed by itſelf, Relating to another Deed: 

Therefore to make a good Defeazance it mult be, 1. By Deed;. 2. It 
muſt Recite the Deed it relates to, or at leaſt the moſt material 
Part of it. 3. It muſt be made between, the ſams Perſons that were 
Parties to the, Firſt Deed; 4. It muſt be made at the Time or af- 
[ed Tek irſt Deed, rar ron it. 5. It muſt be made of a Thing 

c 1. 5 n 4 

ass of liberi ee Leaſes, bor Frans Rents; Anaiticet Con- 
ditions, Covenants, by mütual Conſent; may be Subject to a De- 
feazance or Diſcharge; But the Practice is tu make Defeazances upon 
Statut e Obligations anch Judgments. Inberitances Euecintory may 

be defeated t the Tims on at ahy Time ter wurus. And ſo Of 
tatutes, Obligations and Judgments. But Inheritances Executed. by 
ivery, ©c«.cannot be. defeated afterwards;: tho They may at tho 
Time of the Feoffment, G . „ lil, güde \ 
8. + A, Desi ſe (from;Deviſery to Speak) is a Bequeathing| of + dt 
Lands and Tenements by laſt Will in Writing, He that gives away 
his Lands in this Manner, is the Deviſor, and He to whom the Lands 
Given, the Daviſen. In T Ways: ra ather concerns Goods and 
mee of which I ſhall ſpeak At 6th Gh apter; tho" theſt 
in 16 Deviſe; oe, 909 Daſt Mili abe 6 Confounded. 
A Beit He in Writing is no Dad, but an Inſtrument) by which i; Inf. 386.25 
an N Coney l am ſpenking of Deells or lyftruments.\' 
Woman Covert; an Intantt Idegt ot Nom Gompox Mens Cannot 
5 a . of Lands. is Bebe Covert range 57 15 ib ade 
eat o de 55 H. 81 NEA le = 4 Rep. 61; 
Wan goth: oo 9 Wy 9 nd afterwards 8 Nr . 1 0 
5 ountert g nee Wa ( Wk. ys 
1 and Tenement e deviſcable t by Gaben wah For at, int 111.6. 
Common Law; in Favour of Heirs; no 1 F or Tenements in Fee- 2 tott. j. 


f gere devitcable byJaſtsWil nor could they be Trab fer'd | 
fo a hey but y lemiyLivery atid Seifing Matter df R: 


FE 19, nother 
dient Wuritifig But now; 139 Fi VF $597! 5 108 2 L 4 4 9 9 
ae 1 1400 Tuab ae 200 21 ile u Hon Fa By - 44 5 
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We incontinenti fiunt iueſſe alla, i Inſt, 436. b. 2 Rep: 115 
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„Ren ze, ET . 32 " 8 TER I, and 14H. 8. 95 5. „ All OY havin: 

3'» 3243334 f fl Eftate i in Fre. ſiu ple, or in Coparcenary, or in Common, in Fee- 
ſimple, of any Manors; &c. ſhall have ful and free Liberty To Give, 
Biest Mill or Deviſè to any Perſon or Perſons (except Bodies Po: 
litick or Corporate) [Sec Book 1. chap, 8.] by his Laft Will and Te- 
Stament in Mriting, or otherwiſe by any 2 Hts lawfully Executed 
iz His Life-Time, All His Manors, &c. at His own Free Mill and 
Pleaſure; except that Milli and Teftaments of Manors, Lands, &c. 
Fame Coverts,. Infants, WHeots, Perſons of non- ſane Memory „ ſhall 
not be Good in Law, | 


1 Rep. 25-  Þ The 34 H. 8. is but an Etüden of the 32 H. 8. N 
Bodies Politick and Corporate are only excepted, but Com panes 
not Incorporated are included. [See 23 H. 8. chap. 10. Pf. ch. 4 
Of Mortmain.\ i 
. Theſe Acts, as to the ober parts of Them which relate to che Te⸗ 
3 nute of the Lands, Gc. are alter d by the 12 Car. 2. chap. 4. 
» Lit. 386. 4 So that now by theſo Statutes a Man that hath Lands in Fre- 
2 LINA fimple; may deviſe his Lands, Tenements, Rents, Reverſions in Fee- 
© 3 "-imple,: Fee-tail, for Life or Years, Abſolutely or Conditionally, at 
his Pleaſure; and this without Livery and Seiſin or Attornment of 
Tenants, or without naming an Executor, berauſe the Deviſe is 
ä made by Vertue of an Act of Parliament. 
' Plowd.343, . Lands Purchaſed after the making of the Will cannot paſs with- 
4 * 403. out a New Publication by the Deviſo. 
* zInft.111.a. Lands in f Tail are not deviſeable by Will, nor Copybold Lands, 
3 unleſs by Surrender to the Uſe of One's Lal W. Gra See as to the Me- 
_ thod of Granting Copyhola Eſtates, chap. i. amte.| One that hath a 
Leaſe: for Tear of Lands might UNGT deviſe q e fame as' other 
Goods and Chattels. _ 5 
The Statuts of 4 7 not take ae a Cultoin to deviſe 


Lands. - 141% T&07 1 £1 8 10 I bh 
i al 1 2 787 | 3CY Sriret nnn en nyepntcs 
By: hit 29 pL chap. Wee Eſtate held pur auter de, or 505 
Life of another,” fhall\be deviſeable by WII. 0 
But all Dewijes of (Lands and Tenenients, deviſeable either by bythe 
15 Statutes of Wills or by force of Cuſtom, maft bs in Writing," ned 

the Deviſor, or ſome other im hi — by his Direftion, an 1805 
- 2 His Freſence by Three-Witneſſe. ar leaſt; or elſe to h a. 

2c 3; Oh end öde, A bre Se 


4 <q» 4 * "And by the faig Statute, W Men in Nriti no" ſhall be Revocabl 
* 5 ut ; Writing, Signed in the: Preſence of Ties or "Four Witneſſes, 


or Elſe by Burning, Tearin or Cancelling rhe Te eftaror, or in His 
ee by Hin en Je 


Io 2571B en, 2 ti Ni ob 77 FN ne 0 2 

15 A WII bee written with the Teſtathr's own Hand, and 

t ; Lev. 1. ning L J. B. Oc. Was adjudged to be à Good : Si ghing. Por — 
Statute does not direct whether the ſigning all be 11 Top or Bot- 

P Abr. tom of the Will. Sealin aling is not Neceſlary. But if there is a Sealing, 
| 2 » it is a Signing too. Note, 7 it is not ſaid in the Former 
Part of the Act, That wah, Signing Thall be in the 8 of er 
Witneſſes. 4A & 0 der 2101 1 aa W. 262 > 


"© Y If 
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and the Contents of it are 


takes b, Deviſe is in the Nature of a Purchgſer. * So that * Lit 167 


Deyiſee before He Doth Enter. The Executors have nothing to do 
ip this Cafe; and therefore Their Allen is not I Expedcd, vo 
There are many Things Good by a | ire not 

by Deed. l Ss . N NY S LU 1 A Word e J. ir e 10 f | 
„Man may by Will Give Lands to Eis) Mie, becauſe the De- ' Lit. 168. 
viſe does not take Effect till after the Deceaſe of the Husband. 

one Doth Deviſe, That after the Deccaſe of his Wife His Son and 


for Her Life, tho not Deviſed unto Her by Exproſs Words: | Vet g the Law, v. 


Feme Covert Seiſed of Lands, i 
Husband, | becauſe at 


tue of the Word Tememeitts Even Thoſe Lands ſhall paſs: which 1 Inft 114: b. 


322. 


0 | | | 8 bh. _— H . 40111. 1 1. 
It Lands gte Deviſed to a Man e For Ever, or to Him and His bo! * 


« 


La w, V. De- 
viſe. 


In a Will, the Law ſupplying the Words, Of His Body. the Law, v. 
lf a Leaſe for gare is given by Teſtament to One and Hisf Heirs, Devi, 


© Ini 5. a. 


the Heir ſhall Have it for Heir is 4 Name of P urchaſe in this Caſe. Terms of the 


given, to I. & and his Heirs, J. & hall g 


haue it. Fre ibe Duke of Noch t Cle, ce. eee ee, 
5/ no 16 Rep. 42. 

1 Vent. 791 
u I Inſt. z 36 b. 


p , | wy 22 8 7 Wig 9 re D 
{4 Imthele/loftances-{amongh Ohetz) The Conſiruchbion of a,Daviſe.. ...\; .*: 


vand a Deed dq differ . | 31 
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> 3 Rep. 36. k When you intend to Deviſe your Lands by Will, 1. Make it by 
Good Advice, while you are in perfect Health. 2. If your Will con- 
cerns Inheritance, make it Indented, and leave one Part with a Friend, 
leſt after your Death It be Suppreſſed. 3. At the Time of the Pub- 
 lication of your Will, call Three Credible Witneſſes at leaſt, to Sub- 
ſeribe their Names to it in your Preſence, ¶ See the 49 2. chap. 3.] 
4. If it may be, Let the whole Will be Written in one Hand, and ii 
One Parchment or Paper for Fear of Alferation. 5. Let the Han 
and Seal of the Deviſor be ſet to it. 6. If it be in ſeveral Parts, Let 
the Deviſors Hand and Seal, and the Names of the Witneſſes, be 
Subſcribed to cach Part. 7. If there be Any Interlining or Raſure 
nin the Will, Let a Memorandum be made of it. 8. If you make 
4 dy wo any Revocation of your Will, make it by Writing with Good Ad- 
Vice. [See again 29 Car. 2. chop. 3.] rs * 


By the 3 & 4 W. & M. chap. 14. An Act To Relieve Creditors 
againſt Fraudulent Deviſes, It is Enacted, That All Mill, concerning 
| Lands, or any Rems, Praftii, Term or Charge out of the ſame, 
_ whereof the Deviſors ſhall be Seiſed in Fre. ſimple, in Poſſeſſion, Re. 
_ verſion or Remainder, bull be Deemed To be Fraudulent and Void 
againſt Creditors upon Bonds or other Specialties, their Executors, 
Adminiſtrators, &c. And ſuch Creditors ſhall Have their Actions of 
Debt againſt the Heirs at Law and ſuch Deviſees jointly. 
Deviſees made liable by this 48 ſhall be made chargeable as the 
Heir at Lato is by Force of this Ad, tho the Land Deviſed be . 
liened before Action brought. [Sce 2 Danv. Abridg. Tit. Deviſes.] 


Soc the 2 Ann. chap. 4. 5 Ann. chap. 18. 6 Anh: chap. 35. For 
Regiſtring Mille, &c. that Concern Lands in the [Eaſt and Weſt 
Ridingsbf the] County of Tork. 7 Ann. chap. 20. For Regiſtring 
Fills, &c. that concern Lands in the County of Middleſex. 3 Geb. 1. 
chap. 18. For Inrolling Wills of Papiſts in One of the Courts of Re- 
Cord at Veſtminſter, or at the Quarter-Seſſions where the Manors, 
Lands, Gc. Lie, within Six Months after the Teſtator's Death. 
Ihheſe are the ſeveral Sorts of Condeyancet. Yet it is to be Ob- 


10 . ſerved, That there are Divers other Kinds of Deeds. For every A- 
1. 1% greement in Writing Sealed and Delivered is a Deed; as Commil- 
11 Rep. 27, ſions, Authorities, Licences, and ſeveral other Inſtruments concern- 
2 Koll abr ing Merchants and other Affairs, I come now to ſhew. © 
_— J. How Deeds are made Void. FE 10 
oft. 53. b· 1 Tho' a Deed is well made, Sealed and Delivered, and well Te- 
1 K. abb. ſtified by Witneſſes, yet it may be made oid, when Got by Corrapt 
6867. Agreement or Fraud; or when Got by Force, or by putting into a 


* 3Rep-119. Juſt w Fear of One's Perſon, or by Dureſs or Impriſonment ; or it 


A Reh. 2, may be made Void by Reaſon of Infancy or Coverture, or Unſound- 


1 Rep. „ ; | . | 
15 2 fx neſrof Mind; For Incertainty ; By Diſagreement of Him for whoſe 
11nfl-225:% Uſe, Ge. by n Raſure or Interlining without Conſent; A Raſure or 
627. Interlining ſhall be preſumed to be made at the Time of making the 


3 Fre. 399. . Deed, if the contrary is not proved. o By Breuking off the Sea}, By 


* * Concord, Releaſe, &c. By Judgment of Court: Fe 
© 5 Rep. 23, Having now ſhewed, How: Property in Lands may be gain d By 
11 Rep 28. Occupancy, Deſcent, and Purchaſe,: 1 proceed to ſet forth How 
2 Roll, abr, Property in Lands may be gain'd by Preſcription and Eſchear. 

30. 46/14 2 oh. 2 * IV. * Pre- 
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IV. v Preſcription is a Title by Uſe and Time, allow'd by Laws By Preferip- 
It ſuppoſes a Deſcent or Purchaſe Originally. 4 To make ſuch a 5%. 4.1708 
Title to an Inheritance, The Time by Common Law is Time where- „ Lit. 10 
of there is no Memory of Man to the Contrary; which is no Li- * Inf. 113. 
mited Time. By Statutes Preſcription may be euitin Memory. 2188 91 os 
A Preſcription properly fo called, (as It relates to an Inheritance) 238, 653 
is to be Time out of Mind, and is for the moſt part Perſonal; being * 130, 
made in the Name of a certain Perſon and His Anceſtors, or thoſe ; If. 113. 
whoſe Eftate He has, or of a Body Politick and their Predeceſſors; 115.4. 121.94 
as when F. S. Seiſed of the Manor of D. in Fee, ſhews that he and A, * * 386, 
his Anceſtors, and all thoſe whoſe Eſtate he hath in the ſaid Mar- 
nor, have Time out of Mind of Man Had and Uſed to have Com- 
mon of Paſture, &c. in ſuch a Place (being the Land of Another) as 
appertaining to the ſaid Manor. Tenant in Fee ſimple ought to Pre- 
ſcribe in his own Name: Tenant for Life, Years, At Will, in the Name 
of him who hath Fee. Natural Perſons cannot gain or be charged by 
a General Preſcription from their Anceſtors; tho' Bodies Politick may 
gain or be bound by Preſcription only. He that would have a Thing 
that lies in Grant by Preſcription, muſt preſcribe in himſelf and his 
Anceſtors, whoſe Heir he is by Deſcent; not in himſelf and thoſe 
whoſe Eſtate he has; (unleſs the Cue Eſtate is but a Conveyance to 
the Thing claim d by Preſcription, as in the former Caſe) for he can- 
not have Their Eſtate that lies in Grant without Deed, which ought 
to be ſhew'd to the Court. But of Things that arc appendant to 
a Manor, Lands or Tenements, It is Otherwiſe; becauſe the Manor, 
&c. might paſs. without Deed. , Nothing can be preſcribed, for, Fineh 133. 
which cannot be raiſed by Grant at this Day. One cannot make 4 7: 
Title to Land by Preſeription, but only to Rent or Profit out of =* — 

Land. It Relates to a f Fee- ſimple, and is always applied to Incor- * 4 Rep. $7, 
porcal Inheritance. I am ſpeaking of Preſcription ſtrictly taken. A 37g. 173. 
Cuftom is Locnl, and is £ledged- in no Perſon; but is within ſome 2 tott. 720. 
Manor or other Place: As That There is ſuch a Cuſtom Time out 5 Rep. 66. 
of Mind within the Manor of A. that all the Copyholders of the ſaid 
Manor have had and uſed to have Common of Paſture, Gc. in ſuch 
aA Waſte of the Lord, Parcel of the ſaid Manor, GS. r 
Thus it muſt be, when a Copyholder alledges a Cuſtom againſt his 
Tord. For a Copyholder cannot lay a Preſcription in himſelf and 
bis Anceſtors, by. Reœaſon of the Baſeneſs of his Tenure. Therefore 
This is Allow'd; for Neceſſity, But when he claimeth Common or 
Other Profit in the Soil of a Stranger, He muſt Preſcribe in the Name 
of the Lord of the Manor, (ↄiz.) That the Lord of the Manor and 
all, his Anceftors, and all Thoſe whoſe Eſtate he: hath, have had 

C0 Ge: in ſuch a Place for Themſelves and Tenants, at, Will, 

G. Cuſtom (I ſay) is Local, and Alledged in no Perſon; and this 
ſerveth for Them who cannot Preſcribe, in their own. Name, nor in 
the Name of any certain Perſon, as inhabitants of a Town, Ge. 
Alſo a See e when it is. referr'd to Infenſible 

Things, as That all ſuc; W Deviſeable, G.. ra | 
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? Preſeriptio oft titulus ex uſu et tempore ſubſtantiam capiens ex authorimus legit. 
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| But to ſpeak in General of Cuſtomt and Preſcriptions without 
„ 
1156.1 | by To Cuſſomt and Preſcriptions, t Poſſeſſion and Time are inſepa- 
T14, 113-2. rably Incident. Poſſeſſion muſt be Long, Continual and Peaceable; 
Nie (as hath been faid) by Common Law muſt be beyond the 
Memory of Man. Bur If there is a Sufficient Proof by Record or 
Writing to the Contrary, Then It is within the Memory of Man. 
dee Of Cuſtoms in the Introduſtion.] Ne een 48 
Koll Abr A Preſcription muſt not be laid in an Uicertainty or in the 
2655 0 Dijunklive, nor againſt the Public Good, as To do a Thing which 
iãs a Nuſance, c. nor againſt Reaſon or Religion, nor as to a mere 
Negative. Ae . He 00305; 
Lit. izo *® Tenants in Common may be By Preſcription; but tiot Joynte- 
: -"; nants, becauſe there is a Survivorſhip betwixt 'Fhem; nor Tenants at 
* Will. In that Caſe of Tenancy in Common One may make Title 
7 :Roll.Abr. to Lahds by Preſcription. / An Attorney at Law may preſcribe; 
Hens zg That he and all the Attornies of tho Court have uſed to have Time 
6 Rep. 30% out of Mind ſuch a Privilege, &c. Such a Preſcription may be in 
General; and It is called here a Preſeription, becauſe It is applied 
to Perſons, not to a Place, It may bo laid in a Great many, where 
it tends but to elaim an Eaſement or Diſcharge, not Matter of In- 
tereſt and Profit. A Man may preſcribe, That all the Inhabitants 
of the Pariſh have uſed to be Buried in the Churchyard, Gc. tho 
they are not a Corporation. | Th FTA * 
) Rep. 8. No one can Preſcribe againſt the ® King, where he hath an Eſtate 
1 Inſt. 41. b. Permanent, and a Certain Intereſt, nor againſt an Act of Parliament. 
. K H. None can preſcribe directly to Goods and Chattels of Traitors, Fe- 
lons, Felons of Themſelves, Fugitives, of thoſe that are put in the 
Exigent, Deodands, Conuſance of Pleas, to make a Corporation, 
to make a Coroner, Cr. But one may make Title by Uſage or Pre- 
 feription only to Treaſure- Trove, Waifs, ſtrays, Wreek of Sea, To 
hold Pleas, Court-Leets, Hundreds} de a Park, Warren, Royal 
PFiſhes, Fairs, Markets, Frank Foldage}* the Keeping of a Gaol, 
Toll, to have a Corporation by Preſcription, Oc. [See Of Fran- 
rere 09D Fig IE DV v6 PA 
The Title being Once Gain'd by Cuſtem or Preſcription, It can- 
„ Inſt. 1 14.b. not be loſt By Iuterruption of the Poſſeſſion for Ten or Twenty 
z Inſt, 653 Years; but it may be loſt by Interruption in the Right; as if one 
: Roll, Abr. hath had a Rent or Common By Preſcription, Unity of Poſſeſſion 
271. (or a Poſſeſſion of the Land with the Rent or Common) of as 
High and Durable Eſtate, is an Interruption in the Right. A Mo- - 
du Decimandi being alledged by Preſcription for Tithes of Lambs; 
'The Payment of Tithe-Lamb in Specie for Twenty Years laft paſt 
did not Deſtroy the Prefcription. If one that hath Title to a Co 
mon by Preſeription taketh a Leaſe of the Land, After the Expira- 
tion of the Leaſe, He may ſtill claim by Preſeriptien. For the 
»4 Rep. 87. 8 Tho a Houſe or Mill falleth by DHU of the Owner, or O- 
| | therwiſe, He may Rebuild it upon the Mme Foundation; and HII 
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Thoſe Things, that were Appendant or Applttenadt. to it; ſhall 
continue: . A Corporation/that h tyPrivileges by Grant or Preſerip- 
tion, tho' they te incorporated by another Name, yet the New 
Bodyſhall 1 ba 195 a the, Privileges that, the old one had. {See of 
Cot rations E i. chap. * e If a Court held by Preſcription is 2 Roll, Abt. 
1200 0 "Confirmed by the King's Letters Patents, This does 271. 
e but the Court may be held by Pre- 
tion as, before. (O.] And if one Claims any Thing by Pre- 
5 aud a 'by . ob if the Charter i is not Contrary to the 
7 etiption, ir mall be good by Way of Confirmation, as ſome 
rm. 
- What halle been ſaid: Concerning Ciiftoins with Relation to As 
of Parliament, the ſame may be ſaid of Preſcriptions.” [See of Cu- 
tom in the Iorebduſtion; and of Tithes, chap. 2. ante.] | 
shall ſpeak: of the Time of Limitation of Writs and Aftions 
wehen L comt ta Treat of ions. [See Book J. cb. 3.] I have ſpo- 
ken alteady of Title by Preſcription in Lands by Fine and Nor-tlaim, 
and of the Title to Things Moveable by buying in Market Overt, by 
Waif, Stray, Wrecks, Oc: [See then at large Of Fines and Of Fran- 
chiſes ſup ſapra j 
y the Canon Law ths utmoſt Limit of Proferiptidn'i is but roy; 4 2 Inſt 649, 
Years.” .But-this roy avs heck is not Allo d by the Common Law; 633, 654 
Now; upon what hath been ſaid concerning Preſcription, you may 
That a Preſcription ly ſo taken is a itle r Claim 
of a real Intereſt of Profit in the Land of Another; which muſt be 
ſtrictly: Pleaded acvording to certain Rules; and that they are not 
like Cuſtoms, or improper Preſcriptions, that are by way of Diſ⸗ 
— or for en or for Mache of To" Exemption 


or Privilege. 


0 51.190 
V. e in Lad 3 may be + Kequired b 5 Here By Eſcheat 
the Inheritance is caſt upon the Lord, otherwiſe t than by Deſcent _—_ 
Purchaſe. Of which ſee in the next Chapter. 
"_ Lands, 'Fenemetits and Hereditaments ma be drquired by 
[Del ent; Purchaſe, Preſeription and Kſobeat. I 
to — ey may be Forfeited or Loft; which may be calld 
a Way of acquiring too, in reſpect of the Perſons that Gain by the 
Los But the Method will be "more din, if] do call it rather 
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I. 0 Alienation i is a "Transferring One's Right an 
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Nr be dither. An 
ee obiRecord; asmwbiere, a/ Eat. 
my a thin Li ola came Crna m__ 
Heth. in ivery⸗ J 
5 0 it z ene e 3 — a ak of 
t 51 Faneicnre, theithe Remainden 0c 
deveſte 5 of him. Therefore, if Leſſee for Life by Livgry:align+- 
eth in Yor, or Leſſee for Life oo Ba a Leaſe for the Life of another, 
Ahus i64s:if Fe- 
Tan TK 1 — n Tenant: by the. Curtaſy 
Tenant in hel —— nperc Fenant for Years, 4 
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they, 700 
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—— n 5 W by, Dig. A Furti- 
Nee 60Y. Ting th at dies in Hunt cannotbe.Forfeited by. 
Gaar in Fee by Deed. For nothing can y.butawhat may - 
lawfully paſs. 2. By Record, as * Akenation in levying a Fine, 
or ſuffering a Common Recovery of Lands, (5c. whether it deveſt the 
Reverſion or Remainder, as in caſe of Things lying in Livery, or 
doth not deveſt them, as in Caſe of Things lying in Grant, or by 
Claiming a Greater Eſtate in a Court of Record; by Aferming the 
tranger;. tranger-ſup- - 
poſes the Reverſion to be in Himſelf, and Tenant for Life confeſſeth 
the Action, (5c. This is a Forfeiture. 
h Where there is a Forfeiture by Alienation of the Particular Te- 
" Eſtates by him made and mean Charges ſhall not be Ro 
5 See 


r WH 
1 D 


F « Nemo debet rem ſuam ſine fafto ant defettu ſuo amittere. 1 ; loft. pre, 
ep. 92. 
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Tb. 7 Day af gland, _ 
[See Of Fines kbd\Recoverter;\rhap:3.\ame; and Au Reue & 
Copyhold\Lands, See. Of an:Bftute-by\Copy of Court-Roll, * 
ante; as to Forfeiture of Offices, See cha b. 2. ante. 
9 (5.11 2 7 YYIEB) (11 OUT 10 500 
- By: 0 1 1H. j. chbþy 20 (Certain Mibharions male by the 575 of 
tht Lands of the Dereaſed Huband ſball bt cod; an He to whom 
the Land ſhould come after the Death'of the Wife may Enter, as if 
the Hod dne Dad: (See 6 Ea. 1. chuß. 5. 3% WB. chap. 36.) 


- {See 14 Ekz chap. d. and * Retorte, ' hap: 4 ante. 
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| 1b, & Forfeitmro of Lands; Ge. m. ay be by gel ind Mit: By Auen 

Avon! Mort uin (Mort. Maih, 4 lend WE is an Alienation 22 
Corpbration' Sole or Aggref ate, !“ 1 


—— 


of Lands and chomanms to any 
Eccleſiaſtical or Temphral. Thẽ Name of Mortmauin is taken from : Inſt. 75. 
the Effect; becauſe the Lords (or Landlords) had nothing from the 
Aliefite, de rhore til from A Dead Hand. För by Aliènation in 
Mortm̃aiu, th ey loſt their c ee may Services which wete 
Herefofote N „ Wa 8 
* An Appropriation of an Advowſon 1 4 Montfbaln, or d cant E. N. B. aa3. 
of an Advowſon in Fee to a Sole or Aggregate Corporation, and a 3 25. 
Rent Extinc by a Ne Raſe to Coxpord tion! But the G Grant of a, * 
oannuot be. a Mortimain,) bees it chargeth the Perſon. 7 Rep. is 
only; ; nor an Ap pprop riation of — becauſe they are Things? i 
| Spiritual th 'Cofgatzanice" wh bf Regutarly belongs to 44% 
the Pl ical O, 40% DE en — 
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Jo Dos 0 of, ofthe Meſus Lordi, the King all Hoax Haoe Wan 
9 ed for e apt Jhall-infeetf others by certain geroitei, &c. 
gun 9 ea O! to dun G on 

This Statute is to be underſtood of ſuch Inheritances as may be 
Holden ; but of ſuch Inheritauces as are not hojden, as.Rent-Chargcs, 

Commons; Advewſons, Gt the King fall haue them preſently by 
a Favourable Interpretation of the Statute. 

But Eccleſiaſtical! Perſons found out an Evaſion alla this Statute ; ; 
becauſe it extended only to Gifts, Alienations and Conveyances 
made between Them and Others. Therefore ue, a Title 

dio the Land (which they meant to get) they brought a Feigned 
Action againſt the Tenant of the Land; and) He by Conſent and 
| 'Collubon was to make Defantt; and thercupon-they. tecovered the 
Land, and enter d, by Judgment, of Law. Wherefore, | | 


| (-b1rotbas.T 30), io. unde 7 
; - Weſt, 2. on 13 Ed. . chi 32. I alli le Eaiguizedudy 3 
'r n whether I ro; the Dewbndant had a Fuſt Tithe to the Land; 
and if ſo, then He ſhall recover Seiſin; but 75 n the Lord 
4 Fan Emer, &c. qoty „ub un Yo nin 
8 9102 £ = A £111 nov. 


1 215 . 25 All Actions brought for any Lands or Tenements . a 
1 "Freehold, Inheritance or a Long Ti erm. is and, are within this 


* „ 
ä - * 


Statute. 
Recoveries alſo by Verdict, Ge. am wieliwtbür Statute, as well as 
Recoveries by Default, if they are had by Colluſn. 
| Notwithſtanding all theſe Ae Eccleſiaſtical Perſons (not be- 
ing able to get Lands by-Purchaſe, Gift, Leaſe or Recovery) pro- 
cured Lands to be 8 by Feoffment, or in other Manner, to 
* Inſt. 75. divers. Perſons and their Heir, To the Hſe of Them and Their 
Succeſſors, by Reaſon whereof y,,took the N But . 
 barrd by y the following REM, OP, | W n d WII Ly 2 ; 
L + * * „918 Ja 
27 the 15 Rich. 2. ch. 5. 51 is 4 the Compaſs 15 che 4. Fi 
De Religiolis, To Convert any Land into a Church. yard without Li- 
cenct f the Chief Lordi, tho done by the Sufferance and Aſent of the 
Tenants. And no Feoff ment, &c. of a N. Landi and Tenements, Ad- 
. cowſons or ot her Po ſuns to the Uſa any Spiritual Perſon, aud 
whereof ſuch Spiritual, Perſons take the Ar ſhall bereafter be 
. made; without - Licence of the King and ef the Lordi, Sec. aon 
0 Pain of Forfeiture, &e. | 
Nie ame Law ſhall likewiſe be of "Tat "late, and. orher 
Pol 10725 che by Guilds, FO and l are he | 
70 their 1 44; 
WE... the 2 : . 8. chap. 10. Feoffments, Fines, Recoveries, Deviſcs, 
Lands, Tenements 2 reditaments in Truft.to the Uſe f 
520 bete Obapels, ardent, Guilds, ries, &c. 
ere Red and made f 2 1 by . Common Alen \the People 
wit hout . any Corporation, or to the Uſes. and Intents to have 799 
tua. Obits, or a Continual Service of d Prieſ for Ever, or for 0 
ſ core or Fourſcore Tears, or to ſuch like Uſes or Intents, to the Preju- 
dice of the King, and to other Lords and Subjects, as in | Caſe whore 
Lang are aliened 8 hl be uterly cid. — 
* A * . Nee 5 N INTL ro- f 
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Provided, That ſuch Let and Intemts may be Made and De- 
clared to Continue Twenty Tears from the Time of Limiting Them 
and ro longer. i; 


This Act ſhall not prejudice Corporations, where there is a Cu 
ſtom To Deviſe Lands in Mortmain as in ® London, A Freeman » Dr.& Stud, 
that is Reſident there, and pays Scot and Lot, may Deviſe All His tr 0 
Leaſes and Lands in that City, or Part thereof, in Mortmain, with- 536. * 
out Licence: [See the 14 Car: 2; chap. 9. Concerning the Preſident 
and Governours for the Poor in London and Meſtmiuſter.] | 

This Statute Extends only To Superſtitious Uſes: Therefore 
o notwithſtanding this or any of the aforeſaid Statutes, Any Man at » 1 Rep. 4; 
this Day may give Lands, Tenements or Hereditaments to any Per- 25, * 
fon or Perſons, and their Heirs; fot finding a Preacher, Maintenance * 76; 
of a School, Relief of maimed Soldiers and the Poor, Reparation 
of Churches, Highways, Gc. or for any like Charitable Uſes: And 
it is Good Policy upon Every ſuch Eſtate to Reſerve a fmall Rent 
to the Feoffor and His Heirs. For then the Feoffees ſhall be Seiſed to 
Their own Uſe, and not to the Uſe of the Feoffor. Or it may be 
Proper To Expreſs ſome Conſideration of a Small Sum; and then 
the 23 H. 8. cannot by any Pretence make void the Uſe; 

See the 32 H. 8. _ 1. and 33 H. 8. chap. 5. Of Wills: And, 

See 39 Fliz. chap. 5. For the Erection of Hoſpitals and Houſes of 

Correction. 43 liz. chap. 4. Concerning Commiſſioners Authoriſed 
To enquire of Miſemployments of Lands and Goods Given To 
Charitable Uſes.}' | 4 | 4 


. 


{ 
* 


Ny the 17 Car. 2. chap. 3. Owneri f Impropriations; Tithe, 
e. m annex the ſame To the Parſonage or Vicarage where They | 
ie; of ſettle Them in Truft for the Curatet, where the Parſontge , 

4 impropriate and no Vicarage endowed, evirhout any Licence of 
Mortman. 22 4% | | 3 i# by iT N. 

Anil if the Settled Maintenance of any Benefice with Ciire ſbuli 
not amount to One Hundred Pound pet Annum Clear, The Bicum- 
bent may' Purchaſe To Him and His Satcefſors Lands, &c. with- 
bat Licence in rn h,ji nt ns 1 

By the 7 & G W. z. chap. 37. The King may Licence Amy Perot 
br Bodies Politick To Alien in Mortmain, or To Parchaſe or Taſte 
in Mortwain (in Perpetuity or Otherwiſe) quy Lands, 'Tenements 
or Hereditaments whatſoever, 'of' euhomfoever the ſame are Holden: 

And ſuch Lands, &i ſa Aliered or Purchaſed and Ticenced, ſhall © 
not be Subjct''To Any Forfeitnare'by Reaſon of ſuch Alienation of 
Purchaſe: es the 18 Ed. 3. chap; gil oo Ee 0 0 

_ By the 2 Anm chap. 11. Ay Perſor may veſt Landi, &c. In tb 
Corporation For the Bounty of Queen ane, By Deed Bnroll'd al. 
cording to the Staunte of the 27 H. 8. chap. 16. or By Will; for gu. 
mentation of Churches, which: Have not a Competent Proviſion. The 
ſaid Corporation alſo ma Take and Purchuſe for the ſaid Purpoſs+ 
without Licence or Writ d mod Damnum. [Sce r Georg: 1. chi 10% 
, ORF 707 20937 71 Uh Hub ee 
Sees the Statuter for the Diſſolution of Monaſteries Chauntries, 

GC. (eig.) 27 H. 8. chap) 28. 31 H. 8. chaps 13. 37 Hs. chapiqs : 
1 Ed. d. chap. 14. Gch NT Pee LN IGG 3D Tei La 383 
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An lnſtitute of the Book II. 
By For re- III. By Non Performance of a Condition (whether Expreſs or Hu- 
. plied by Law) Lands, c. may be Forfeited or Loſt. [Sec of #/tares 


18 upon Condition, Book 2. chop. i. Of the Forfeiture of Offices and 
Franchiſes, and Of Conditions, chap. 3. Ante.} 


By Wale. Iv. By Waſte; Therefore, 1. What is Maſte. 2. How are Lands 


in. b. 1. P aße (Faſtin a Vaſtando, To Waſte) is a Spoil or Deſtruc- 
* PA tion in Houſes, Gardens or Orchards, Dove-houſes, Parks, Warrens, 
2 Cro. 478. Fiſh-ponds, 'I'rees, Woods, Land, Gc. to the Prejudice of the Heir, 


2 Roll. Rep. or of Him in Remainder or Reverſion. A Licence or Conſent is 


IP ſuppoſed here to be wanting, | See Stat. of Marlbridg. chap.23. or 
J2 H. z. ohap. 23. and 2 Iuſt. 145.) The Leſlor by Law may Enter 
” +. © _ at ſeaſonable Times, to ſee whether Any Waſte is Committed. And 
jf the Leflee Hinders His Entring, The Leſſor may bring His Action 

on the Caſe. 101. 


There are Two Kinds of Waſte, Poluntary and Permiſſve. Vo- 
Iuntary, By Commiſſion or By pulling Down, &c. Permiſſioe, by 
Negligence: or Oui ſſion, as in not Repairing. Both are Equally In- 

jurious to Him that Hath the Inheritance. " | 
« 1Tnft. 53.9, Waſte may be Committed in Hox/es, 4 By pulling Them Down, or 
2 Init. 145- By Suffering them T'o be Uncovered, whereby the Timber becomes 
#** rotten... But if the Houſe was uncovered when the Tenant enter d, It 
is no Waſte in the Tenant to Suffer the Houſe to fall Down. But 
the Timber belongs to the Leſſor. If he pulls it down, It is Waſte, 
4 Rep. 63, tho' it was Ruinous, unleſs he builds it up again. Alſo If Glaſs 
— * |. Windows (tho Glazed by the Tenant Himſelf) be Broken Down or 
1ſt. 53.a, catried away, It is Waſte; for It is Part of the Houſe. The fame is of 
= New Chimney-picces; tho'.in ſome Places They pretend a Cuſtom 
to take them Down within the Term, if they ſet up the Old Chim- 
ney-· pieces. Thus it is of Wainſcot faſtencd by Nails, Screws or Irons 
put thro' Poſts or Walls, Benches, Doors, Furnaces, &c. fix d to the 
Houſe, Either By him in Remainder or Reverſion, or By the Tenant 
Himſelf. If Wainſcot, Benches, Furnaces, Gr. are not fix d, They 
may be Taken away at any Time, And a Fix d Furnace may be ta- 
ken away at any Time within the Term, if It is not fixed to the 
Walls or Poſts of the Houſe. If one pulls Down a Malt-Mill, and 
Builds a Corn-Mill, It is Waſte; tho' the Corn-Mill is of Greater 
Value. If the Tenant Builds a New Houſe, it is Waſte, [1 Roll. Ar. 
© $07. contra. ] and then if he ſuffers That to be Waſted, it is a New 
pu. 12 29. Waſte. If the Houſe falls Down By f Tempeſt, or is Burnt by Light- 
1 lat 283 ning, or Thrown Down by Enemies, Oc. without the Fault of the 
Dr. & Stud. Tenant, He ſhall not be charged with Waſte, * unleſs he Bound Him- 
P Roli. A5. ſelf by Covenant, that he would leave it in as Good a Condition as 
939. be Found lit. But in this Caſe, or where the Houſe was ruinous at 
« 1Toft. 53. his Coming in and falls Down, the Tenant u may build the ſame a- 
*.=b. g, gain with ſuch Materials as Remain; and with other Timber; which 


* he may take Growing on the Premiſſes. Vet he muſt not make the 
Houſe Leſſer or Larger than it was before; or Sell the Trees, and 
with the Money build it up; for the Sale is Waſte. If the Houſe is 

Uncovered by a Tempeſt; the Tenant muſt in Convenient Time Re- 

Pair it. And tbo there is no Timber Growing upon the Ground, 
Lit, 71. pet the Tenant at his Peril muſt keep the Houſe en FA 
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Tenant for Yeats is of Courſe bound to Suſtain or Repair the Houſe: 
If one. ſuffers the Houſes to be waſted; and then fells Timber to R- : 
pair Them, this is double Waſte. J But in many Caſes a Tenant for 5 1 Inf. 54.6; 
Life or Years may fell Timber to Repair, tho He is not forced to 
it. As, if a Houſe is Ruinous at the 'Time of the Leaſe made, He 
is, not Bound to Repair it; but if He cuts Down Timber, and doth * 
Repair it, He may Juſtify it. For the Law. doth Favour the. 
Maintenance of Houſes for the Habitation of Mankind. So if the 
Leſſor Covenants. to Repair the Houſe, The Leſſee (if the Leſſor 
does not do it) may with Timber Growing on the Ground Repair 
it, tho' He cannot be Compelled to it. A Tenant ma Dig for | 
2 Gravel or Clay (tho' no Pit was Open at the Time of the Leaſe) * 1 Inf. 33. b. 
for Reparation of the Houſe, by the ſame Reaſon that He may Cut 
Down Timber to Repair it, If the Houſe is burnt by Negligence 
or Miſchance, it is Waſte. [See the 6 Aun. chap: 3. Book 1. chap. 6. 
ante.) Thus of Waſte in Honſef. OT ©). TOLL 3 LS 
If a Tenant Cuts down or Deſtroys any 4 Fynit- Trees Growing * Ioft. 53. «. 
in the Sarden or Orchard, it is Waſte. . But if ſuch Trees Grow | 
upon any Part of the Ground out of the Garden or Orchard; it is 
ho Waſte, | u ee 
If a Tenant of a Dove: houſe, Park; Warren, Vivary or Fiſh- 1 loft. 33. 
za, &c. dots. take ſo. many Pidgeons, Ge. as that ſuch ſufficient * Inſt. 304. 
tore is not Loft, as He found there when He firſt Enter'd, it is 
Waſte. And to ſuffer the Park-Pales to decay, whereby the Deer 
are Loſt or Diſperſed, it is Waſte. 40 9% 306 
As to Waſte in Trees and pode. © Trees ate Parcel of the Inhe> © 4 Rep. 63, 
 ritance ;and tho they are excepted in a Leaſe, yet they are not Chat- 5 Rep. 110 
tels. The Leſlor; after that he hath made a Leaſe for Life, may 11 Rep. 48, 
by Deed grant the Trees, or Reaſonable Eſtovers out of Them, to 5% 81 
another and his Heirs, and the ſame ſhall take Effect after the Death 
_ of the Leſſee. But ſuch a Gift to a Stranger is void during the 
Eſtate for Life; becauſe of the particular Prejudice it may be to te 
Leſſee. Timber is Reſerv'd by Law to the Leſſor: Therefore if 
Timber is cut down by a Leſſee, the Leſſor may take it away. 
The Leſſee had only an Intereſt in Trees while ſtanding; as in the 
Fruit, Shrowd, Shadow, Cc. On this; Account; if He cuts down 
Timber- Trecs, (is.) Oak, Aſh and Elm (which are Timber Trees 
in all Places; except Elms on ſome Copyhold Eſtates) or Tops 
them, or doth any other Ad, whereby the Timber may decay, 4:itf i Iodt. 53. 4. 
is Waſte. And if the Leſſec has Covenanted; to leave the Wood in as 
good Plight at the End of the Term as he found it, the Leſſor ſhall 
preſently have, an Action of Covenant, for cutting, dawn the Tim F. K. B. 145. 
ber; for pow it is pot polible for Him to perform the Carenant, or Reg 2 
to leave the Wood: in as good a Plight as he found it. Qtherwiſe, if rf. 
during the Term ce ee doth Waſte in Houſes. For Thoſe maß 
be repaired before the Term Expires. Alſo in Counties Where Tim: 
ber is ſcarce; and Beech, G:c:;ſerves to build Houſes; they are to 1 
accounted 11 and 72 them down is Waſtef ff Fimber- (4 Rep. 634 


Trees are thrown down by che Wing, the Landlord or Leſſor all W Rep 8. 
I haye them. ] a, Tenant ſuffers the Young 8 Germins tc becdeſtroy;d;s 1 Inſt. 33. a. 

W Bealks, or, oes. ſtub them, up; it is Deſtruction: To cut down 

TAs Villows, Beech, B h, Aſp; as Oc. ſtanding in the Defenee oa 
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tha Houſe, is alſo Deſtruction. If chere is a — Hedge of | 

| White-/Pharn,| and the Tenant or Leſſee Stubs it up, or Suffers it to 

Aeg be-Ueftrayed, it is Deſtruction. And for ali theſe and the like De- 

ſtructions an Action of Waſte lioth. For Wi afte and Dalton in a 

large Senfe are Synonymous Terms. | 

b11oft, 53.8. To tum Prees into * Coals for Fuol, when thero i is ſufficient dead | 
Wood; is Waſto. 

Fh Tenant may take ſufficient Wood to Ropkit Walls, Pales, 

Fences, Hedges, Ditches, as He found them; but not to make thoſe. 

. a:new:;* And He may take ſufficient Plow-bote; Fire-bote and other. 

Houſe-bote. if See of Common of Eftovers, chap. 2. ante. ] He may 

2 Roll Ari alſo cut down Underwood at ſeaſonablo Times. x A-Copyholder 

+I witbout Cuſtom may cut down great Trees to repair His Copyhold 

an. Houſe, tho" this may be Reſtrained by Cuſtom ; or He may be Re- 

ſtraiged to eut them dowñ without Aſſignment of the Lord or his 

14 Rep. 63. Bailiff, A Tenant alſo may cut down 1 Dead Wood. [See m the 

ym 22 Edd. 4. chan. 7. and they Hs. ohap. 17. Tho Bill for the Prefer- 

vation of Woods. 1 Elz. chap. 15. 13 Elis. ohap. 25. 43 liz. 


chap. 7. 21 29 Car. « ay 7. 1 Georg. 1. chap. 48. 5 Georg." 1. 


2 15. 6 Georg. 1. cha 3 
. 5 b. As to Waſte in Land, It i is to be obſerved, '® That if a Tehabt 
| Oonverts Arable: Land into Wood, or Wood ined Arable Land, or 
Meadow inta Arable, or Arable into Meadow, or Paſture into Arable, 
it is Waſte. For it nat only changeth tho Courſo of the Husbandrys 
but the Proof of the Landlord's Evidence of his Eſtato. If Aneſent 
o 2Rell.abr, ® Meadow-Ground beyond the Memory of Man, or Brook Mea- 
ge 127 þ dow, is plowed up, it is Waſte. But if Meadow Ground bath been 
1 any Time Arable, or ſometimes Meadow and fometimes Pa- 
» aRoll-Abr ſtore, it is no Waſte to Plough it up. Y Therefore ſueh Meadow 
a muſt be Defendod from being Plow'd up by Covenant, (is.) To 
popes ſo much an Acre (as Five bs Pounds an Acre, G.) if the Tenant 
Plow:it up- For an Abſolute Reſtraint to plow is Void; ] 
4 1 Inſt, 53. b. becauſe Atable is to be ee before wet 4 It is Wall to 
ſalfor a Wall of the Sek to be in Decay y, ſo that the Meadow or Marſh 
Ground — and rendored Us profitable, by the Sea'sflow-. 
ing or reflowing. But if the Land is firrounded ſutfdenly: by the 
Violence! of the Sea; occaſion'd by Ten without any Defpult 
of the Tenant, it is no Waſte that is Puniſhable. S0 it b if co 
Fenant daes not wh the Walls or Banks againſt Rivers, or 
bother Waterg/ whereby 28 Meadows or Marſhes are ſurrounded, 
| and/become Ruſhy fitable, 0 
I Dig n=»: fy mes "Clay; Srope, Brick, A Ke. e 
2+: 1.7.1 Mines of Metal, Coal; Ss. hidden in the Earth, when "the Mines 
were not Open a when tho Tenatit came in, ib Walle; except the Gra- 
7 1.1oft AL va, Cla „Gr. i for Re Te bf the Houſe: 1 IF Os Ws a 
*. Leaſe: Mis Land for Life or Vears, 11 which ee Ee 
_ ._ Coals, had not mentioning any -Mihies In His Leafe, Ae 
dig and take the Profit of CUE Mines as were Open ät the he''Finie of 
is Leaſe made. But he ednget dig for any New Mibe, 
nb peng Wncthat wouldbe Wii — Are operi 
ank t 6-Ownet ales Leaſe ofth 8 
this Thall-extind-to'the's o op 
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may dig for Mincs, and have the Profits; otherwiſe thoſe Words 

would be Vaid, |" Doc e enen SP 
ſ If He that hath the Inheritance doth fear Waſte in any of the *F. N. B. 55. 

foregoing Inſtances, he may before any Waſte Done Have a Prohi- ? 4 4 . 

bition directed to the Sheriff, That he ſhall not permit Waſte to be z Inſt. 146, 

done by the Tenant; and then the Sheriff may take the Poſſe Com» 299. 
tatus, and withſtand the Doing of it. Or He in Remainder or Re- 

verſion may have an T:junttion out of the Chancery to ſtay. te 

Waſte, © He in the Reverſion, either Perſonally or by Another, * 2 Inſt. zos. 

may enter into the Houſe or Lands, Let for Life or Years, to ſec. if 

Waſte is Committed. * A Patron may have a Prohibition to hinder 11 Rep. 49. 


a Parſon from cutting down Trees to his own Private Uſe. [See =_ Abr. 


Of Action of Maſte, Book 4. chap. 4] 
2. The Forfeiture and Judgment in Waſte appears in the follow- 
ing Statute. For, xs 


By the Statute of Glouceſter or 5 & 6 Ed. 1. chap. 5, The Party 
Convitted of Waſte ſhall Forfeit the Thing Waſted, and Recompenſe 
Thrice ſo much as the Maſte is Taxed at. {See Meſt. 2. or the 
13 Ed. 1. chap. 14. and the 8 & 9 V. z. chap. 11. For Recovery of 
Coſts, and alſo 116 12 W. z. chap. 4. g. 4. Concerning wilful Waſte 
in the Lands of Papiſts diſabled, Gc.] | SLY 


If Waſte is Done * Sparſizz, or here and there in Woods, ſo much 1 Inſt. 54. «. 
ſhall be recovered wherein the Waſte was done. And ſo in Houſes; + 4x I. 
ſo many Rooms ſhall be Recovered wherein the Waſte was done. | 

But if the Waſte is Committed here and there throughout, all ſhall 

be Recovered. To * 

Regularly Ho that Enters or Recovers by Force of an Implied 
Condition, ſhall not avoid precedent Incumbrances. Y But if a Te- ” 11nft.233.b. 
nant for Life Grants a Leaſe for Years, and afterwards doth Waſte, 73+ * 
and the Leſſor recovers in an Action of Waſte againſt the Tenant for 
Life, He ſhall avoid the Leaſe made before the Waſte done; becauſe 
the Action of Waſte muſt of Neceſſity be brought againſt the Leſſee 
for Life, to recover the Place waſted ; which muſt bind the Leſſee for 
Years. A Precedent Rent granted out of the Land fhall not be 
avoided. For if Leſſee for Life Grants a Rent-charge, and after- 
wards doth Waſte, and the Leſſor recovers in an Action of Waſte, 
he ſhall hold the Land charg'd during the Life of 'Tenant for Life. 

* i the Rent was Granted after the Waſte done, the Leſſor ſhall 

void it. * e 

None ſhall have Judgment to Recover in an Action of Waſte, 
where the Waſte is of * ſmall Value. Vet the Law will Take Notice 1 Inſt. 34. a. 
of Waſte in Trees to the Value of Three Shillings and Four Pence, Haft. 306. 
and ſuffer Judgment. And many Things together may make Waſte 
to a Value, and amount to a Forfeiture. vie VIII 
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' Preſtat cautela quam medela. 2 Inſt. 29999 
De minimis non curat lex. 1 Inſt. 34. a. 2 Inſt, 306. bog 
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3 Inf. 204- a Dilapidation: ot Waſte of Exoleſiaſtical Places, Houſes and 
11 Rep- Buildings, is a Good Cauſe of Deprivation. Some ſay an Action of 


Lutw. * 4 * . - * ; 
Lev. 268. the Cafe will lie for Dilapidations. 


Coal od 3 PX 1B 2V50H Of iY/# 019d VERO i 109510 
By bankrup- V. Lands and Fenements may be Loft by Banbrupcy. Therefore 
WM. 2. Mo may beaBankrupt, and what e make a Bankrupt. 2. How 
are Lands and Tenements Forfeited or Loft by Bankrupey, —_ 

» 4 Inſt. 27. 1% Bankrapt (from ꝰ Banque a Table, and Route the Sign of 

the Table that was fixed in the Earth) is deſcribed by our Statute 

Law; and is He or She that | hath gotten other Men's Goods into 

His or Her Hands, and hides in order to deceive His or Her Credi- 
| tors, But more particularly, | 


50 the 13 Eliz. chap. 7. F any Perſon that hath uſed the Trade 
of Merchandize, and ſought His Living by Buying and Selling in 
Groſs, or by Retail, or ſhall uſe the Trade of a Scrivener, Receiving 
other Mex s Money, and doth Depart the Realm, or begins to keep 
His or Het Houſe, or otherwiſe abſents Himſelf or Herb or ſuffer s 
Him or Herſelf willingly to be Arreſted, Outlatb d or Impriſon'd toit h- 
ont of or Lathful Cauſe, &c. to the Intent to Defraud Creditors, 
Pall be deem'd a Bankrupt. [See 2 Rep. 25, 26.] 

The 1 Jac. 1. chap. 15. is to the ſame Effet: And adds moreover, 
That if any Perſon that hath uſed the Trade of Merchandize, &c. 

"+ _ fhall willingly aud fraudulently procure Him or Herſelf to be arreſted, 

e Hir or Her Goods to be Attached or Sequeſired, or does Departs 
from His of Fer Dwelling Houſe, or makes or canſes to be made 
any | Fraudatent Grant or Conveyance of His Lands, Tenmements, 
Goods or Chattels, to the Intent to Defraud His or Her Creditors, 
br being arrefted for Deli fhatl lie in Priſon Six Months or more up- 
on the Arreft, ſhall be adjudged a Bankrupt. 

The 21 Jac. 1. chap. 19. adds further, "F Perſons uſing the Trade 
of Merchandiſe (as before) and Scriveners, who ſhall either by Them- 
ſelves or others obtain any Protection (except by Privilege Parlia- 
ment) [See 7 Ann. ch. 1 2.] or ſhall by Petition or Bill endeavour to 
Compel their Creditors to take leſs than their due Debts, or to gain 
Time for the Payment thereof ; or being arreſted for Debt, ſhall after 

the "Arteſt lie in Priſon Two Months, or more, or being arreſted for 
a Fuſt Debt of a Hundred Pounds or more ſhall Eſcape out of Pri- 
for, Mall be adijuuged a Bankrupt. | See 10 Ann. chap. 15. Wheteby 
the Clauſe! of, Being Indebted in a Hundred Pounds, and not 
© paying or Compounding for the ſame within Six Months after the 
ſume ſhall Grow Dre, and the Debtor arreſted, of within Six 
* Months after an Original Writ ſued out and Notice gioen ; or pro- 
* carihg. His or Her Eulargemem by putting in Common or Hired 
© Bail; ſhall be adjudg'd a Bankrupt from the Time of His or Her 
© ſaid Firft Arreſt; is Repealed ; And the Act of the 21 Fac. 1, chap. 
19. and all other Acts, ſo far forth as they relate to the ſaid De- 
ſeriptions of a Bankrupt are made Void. ] 


f A Single Act is enough to make a Bankrupt. — — 
4 "7 


By this Act of the 21 Fac. 1. chap. 19. All Statutes concerning 
Bankrupts Extend to Strangers Born, as well Aliens as Demizens, 
as Efectually as to natural Born TR And they alſo are capable 
of the Benefits allow'd to other Creditors. 11.549 | 


See the Notes and References upon theſe Acts. 1 Dang. Abr. 686, 
687, 628, 689, (Fc. 10 N | 

It is not Buying or Selling of Land, but of Perſonal Things that 
may. make a 'Bankrupt, nor is it Buying only, or Selling only, bat 
Buying and Selling. Not one fingle Act of Buying and Selling, 
but where one gets his Livelihood by it. Such as live on their ma- 
nual Labour only, as Husbandmen, Labourers, Handy- Crafts-Men, 
are not Traders within the Statutes: But ſuch as buy Wares and Con- 
vert them into Saleable Commodities, and to get their Livelihood 
by Buying and Selling, may be Bankrupts within the Statutes ; as 


© Shoemaker, Lockſmith, Clothier, (5c. But not an 4 Innkeeper; 3 Cro. ;r. 
for He doth not properly Sell what He Buys; but utters it at ſuch © 39: 549, 
reaſonable Rates as he thinks fit, with reſpe& to Attendance of Ser- . 


vants, Oc. 
A Feme Covert Sole Merchant may be a Bankrupt ; and ſo ſhall 
her Husband upon that Account. * * 


By the 5 Georg. 2. ch. 30. Perſons Dealing as Bankers, Brokers 
and Factors, may be liable to the Statutes concerning Bankrupts. 


By the 14 Car. 2. chap. 24. No Perſons Adventurers for puttitg 
into the Eaſt- India or Guinea Gompany, or the Royal Fiſhing Trade, 
ſhall be taken to be Traders within any of the Statutes of Bankrupt. 
Provided that Perſons ep in any other way than the ſaid Com- 

panies, or Fiſhing Trade, - be liable to Bankrupcy. 
© By the 7 Ann. chap. 7. Members of the Bank of England ſball not 
be adjudged liable to the Statutes of Bankrupt. Peet FE 

By the 9 Ann. chap. 21. 3 Georg. 1. ch. 9. Members of the South- 
Sea Company ſhall not be liable to the Statutes of Batkrupts. 

2 the 5 Georg. 2. ch. 30. No Farmer, Grazier or Drover of Cat- 
the, or Receiver-General of T axes Granted by Parliament, fhall be 
deem'd a Bankrupt. | | | 

By the 6 Georg. 1. ch. 4. No Perſon concerned about Circulating 
Exchequer-Bills 25 be liable to the Statutes of Bankrupcy. | 


2. How are Lands, Tenements and Hereditaments Forfeited and 
Loft by Bankrupey? © Y n 
When a Commiſſion iſſueth forth to ſome Honeſt and Wife Men 
under the Great Seal, upon Complaint made to the Lord Chancellor, 
Oc. by a Creditor in Writing, whoſe Debt amounts to the Sum of 
100 J. at leaſt, or by Two Creditors whoſe Debts.amount to 1500. 
and upwards, or by three or more Creditors whoſe Debts amount 
to 200 l. and upwards, againſt any Perſon or Perſons being Bank- 
rupts, | Sec the 7 Georg. 1. ch. 31. ] and after that Five Proclamations 
have been made for the Bankrupt to appear at the Meetings aſſign d 
by the Commiſſioners, and the Bankrupt's Trade, At of Bankrup- 
cy, and his Eftate and Debts are diſcovered by the Examination of 
the Bankrupt himſelf, his Wife and other Witneſſes, and the Credi- 
| | tors 
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tors are Sworn as to the Value of their Debts, c. according to the 
13 Hi. chap. 7. 1 Jac. 1. chap. 15. 21 Fac. 1. chap. 19. but more 
particularly. according to the 5 Georgi 2. ch. 30. by which a Certi fi- 
cate of the Bankrupt's Conformity in all Things is to be made to the 
Lord Chancellor, Oc. Then by Vertue of one or more of thoſe Sta- 
utes. the Commiſſioners may ſell all the Bankrupt's Lands, G&c. in 

is own Poſſeſſion at the Time of his becoming Bankrupt, whether in 
Fee-fimple, Fee-tail, for Life or Years, Freehold or Copyhold, to- 
wards Payment of his Debts. The Commiſſioners may ſell Eutailed 
Lands (except ſuch whereof the Remainder or Reverſion is in the 
King, of the Gift or Proviſion of the King) and ſuch Sale ſhall be 
good againſt the Bankrupt or his Iſſue, and all in Remainder or Re- 
verſion, if the Bankrupt might cut off ſuch Eftate by Common Re- 
covery, or otherwiſe by any Act whatſoever. Alſo Lands, (5c. that 
came. to the Bankrupt after he was a Bankrupt (if Debts due are 
not ſatished) may be ſold in like Manner. | 


The Statutes do not extend to any Lands, (5c. convey'd Bond 


Fide by the Bankrupt before He became a Bankrupt ; nor to'the 


Lands Purchas'd of One that is a Bankrupt, by any Act done, un- 


leſs a Commiſhon to prove Him a Bankrupt is ſued forth within 
Five Years after He or She ſhall become Bankrupt. But if any 
Bankrupt ſhall Convey, or cauſe to be Convey'd, to his Children, 
or to any other Perſon, Lands or Goods (except the ſame ſhall be 
Transferr'd upon Marriage of any Child, [See 5 Georg. 2. ch. 30.] 
or upon ſome valuable Conſideration) The Commiſſioners may diſ- 
poſe thereof. Env i; | | u 19 

All Fraudulent Conveyances to deceive Creditors are within theſe 
Statutes. [See the 13 Eliz. chap. 5. 27 Elia. chap. 4. \ 

Ik a Bankrupt hath Mortgaged any Lands to another, the Com- 
miſſioners have Power to aſſign a Perſon to make a Tender and Pay- 


ment of the Money. And after ſuch Tender and Payment, They 


ſhall have Power to ſell the Eſtate. Lands, &c. whereof the Bank- 
rupt is jointly ſeiſed may be Sold, (as to his Moiety) by the Com- 
miſſioner s. | er ö 
- If a Bankrupt hath Land in the Right of his Mife, it may be 
Sold during the Coverture. The Dower of a Bankrupt's Wife can- 
not be ſold. Otherwiſe, if ſhe marries one that is a Bankrupt. Of- 
Fices of Truſt which are annexed to the Perſon, cannot be ſold ; but 
yo of Inheritance, as Keeper of a Foreſt, Warden of the Fleet, 
c. may. | 
When the Bankrupt's Lands are ſold by the Commiſſioners, They 
muſt be ſold by Deed Indented and Inroll'd in one of the Courts of 


A the 5 Georg. 2. ch. 30. Upon Petition, the Lord Chancellor, 
&c, may order the Commiſſions, Depoſitions and Proceedings there- 
7 to be Entred of Record, to Enable Purchaſers under Commiſ- 
ons, to make out their Right and Title to the Lands Purchaſed. 

A Copy of which Record may be given in Evidence, to prove the 
Comm ſſon and Bankrupcy of the Perſon, in caſe of the Death of 
the Witneſſes, or the Loſs of the Original Proceedings. - | 
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1 he Commiſſionets alſo, &c. Have Power by. the aforeſaid. Ha- 
tittes, to diſpoſe of the Bankrupt's Perſonal Eſtate, or His Gobde and 
Chattels, which he had and was poſſeſſed of at the Time of his be- 
coming a Bankrupt, tho' the Bankrupt ſells them in Market - Overt, 
For the Sale of the Commiſſioners ſhall have Relation to the fitſt 
Act of Bankruptcy, But no Debtor of a Bankrupt ſhall be in Danger 
for paying a Debt due to the Bankrupt, before He had Notice that 
he was become a Bankrupt by tho 1 Fac. 1. chap. 17. 

Commiſkoners have Power to Mn over Debts duda to the Bank⸗ 
rupt; and the Aſſiguoes may bring Actions for: the Recovery: of 
them in their own Names, or Compound with the Debtors to "the 
Bankrupt. [See more eſpecially 5 Georg. 2. chap. 30.7] If the Bank- 
rupt makes his Debts payable to other Men, thay ry! as liable, as 
if they were payable to himſelf. 

The Commiſſioners, or any other Perſon appaintedb by their War⸗ 
rant under the Hands and Seals of the greater Patt of them, may 
break open the Houſe, Shops, Warchouſes; Trunks cr Cheſts of the 
_ Bankrupt,” where the Bankrupt, or any of his Gobds-of his Wri⸗ 

ngs, ſhall be, or be reputed to be, and; then feife tho Cr witli malt . 
b Goods and Chattels, c. and ſend che Wen IN 


y the 5 Georg: 2. ape 30. Where mutual Credit hath'b 
betwixt the Bunkrupt and Others, and the Accounts ure ber given 
the:Commiſſoners may adjuft the Acgounts, and the Halaute all be 
paid accordingly. [See Georg. 1. ch. TA. and tho Hegg. 3. bh: 3 
Where the Bankrupt ſhall not upon” Notice ſurrender ap the FTTH 
nn? Oc. and nlſo Boobig. chuß. 1. Tit. Pelony!] | 

3 ONT b Vai 21951 C91 034 £8 ads @ 
| By the F Statutes of Eliz. Jac. wand J Grorg. 
The Commiſſioners (after the Bankrupt's Real and Perſona E 150 
is Sold) muſt make Diſtribiuiou amongſt thoſo Creditors who came in 
before Diſtribution, © to Contribute to the Charge af the aid Sam. 2 Rep. 23, 
miſſion, having firſt allowed the Bankrupt Five Pounds per Cent. out 26 Hob. 28 
at the Neat Produce of al the Eſtate diſcovered by: him, ſotas the 1 
faid Allowance is not above two hundred Pounds) dr. & _ lefſon Sunn 
but not above threc Pounds, where the: Bankrupt Eſtate will not pay 
every Croditor eight Shillings. in the Pound. But this matt b upon 
Cerrihcate: af the Conimiſſioneus ani Creditors; tothe. ond ban 
cellor, Gc. which Certificate muſt be Obtain d without Contract or 


Security given as a Conſiderntion theicof. This Ha, Lo un 1-137 yi 
ar: Advantageg ſhall not ceteadito.. amp Bankfiipt whatſes bd 


Ad 3 .8 


ever; who, ſhall upon Marringe af any: of his Sale hene 
ns Ha not able to pay his Debts) abb ue the Valus of 1001, by whe 
flrl b loſe in une Day the Sum of vir in the u the Sum of 
Took: within Vea He fon he became Bänkruptg infa yingn˙ν 
Game.'whatſoever: | en Bhi 4 30,4 11 not a ol r 

¶ Hlient and Mrniaumt c. maß Fomie 2 > Selin 5 
bution. If an Executor becomes a Bankrupt, a Legatee N be FE | 
lieved as Oretitor. A S od ky fim pena ik eg z 
he hath paid the Debt. One dat huth — 
be relie uod upon Allowance 451 Peru aht des Meg A bat 9 

one truſſsba Bankrupt, eien eee Bankrupty [Flo Galt ee I, Os ; s | 
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ade is not a Creditor within the Statutes, and 8 not codtaibiits 

Wb Charges of the Commiſſion ; for He is Safe without it. So he 

that hath a Pledge of the Bankrupt Goods before he was a Bank- 

rupt. But the Goods of aflother in the Bankrupt's Poſſeſſion and Diſ- 

| poſal, as if they were his own, ſhall be diſtributed! as the Bank- 

/ . rupt's own Goods; and he muſt come in as g Creditor. Thoſe that 
Artach the Goods of a Bankrupt, muſt alſo tome in as Creditors. 

In the Diſtribution of the Bankrupt's Eſtate, no more Reſpect ſhall 
be had unto Debts upon Judgments, Recognizances, Specialties with 
Penalties, tc. than to other Debts. But the King ſhall be preferr'd 
before a private Perſon. If the Debts cannot be fully paid, every 
oo of tho Creditors muſt have a Share, Rate and Rate like, ac- 

to the Quantity of his Debt. 

"Xt the Offender happens to die before Diſtribution, yet neverthe- 
leſs the Commiſſioners may proceed to execute the ſaid Commiſſion 
concerning 'the Bankrupt's Lands, 'Tenements, Hereditaments, Goods 
and Chattels, in ſuch Sort as They might have done, if the Offen- 
der had been Living. But the Commiſſioners muſt Account to His 

- Heirs; Exectitors, c. and pay the Overplus to them, in the ſame 
Manner as to the Bankrupt when Living. [See the 13 Elia. chap. 7. 
I Fac. 1. chap. 15. ng I. ch. 19. 3 Georg.1. ch. 12. 7 Georg. 1. 
E. 31. 5 177 2. chap. 30. All which Statutes ſhall be benefi- 
cially:conſtrued for the Aid and Relief of Creditors.} 

I he Commiſſion is not duly taken out, or if the ColpmilGavons 
da not purſue their Commiſſion, the party hath no other Remedy 

'$ Rep. 121. but to put in a Traverſe cofitrary to the finding of the Commit- 
ſioners, that he is 4 Bankrupt ; and to ſay that he is not a Bankrupt. 
[See where Commiſſioners may plead the general Iſſue, and what 
thoſe acting under them muſt plead. 1 Dand. Abr. 694 4 HYD... 

If che Commiſſioners will not pay a Creditor his Ratable part, 
He may have an Action of Debt. "Tack 9 Ay 177 my more 

de 4 Properly Sas $459 i A.) 02 a3 924 | 
5 80; a38 Q 100 92151 1 
TY BY the 10 Ann. chap. 15. » No As o or \Satates diſthargins a 
" Bankrupt ſhall diſcharge any Partner in Trade with the Bankrupt 
at dhe Time He became a Buukra pt; nor one that was jointly Bound 
with'the Bantrupt, &c. ¶ See 6 14 \chap. 22. cee ch. 
31.5 Geng 2 ch . 30. For His Di ge from 105 ren 2 
CCC 
By Eſcheat. VI eat. at om C cair; - 
1 13. chien, to fall) izwhen Lands & fall by Accident to the Lord of whom 
they are holdem i; 48 fur Want uf Er General or Special, or for Y. 
lot of bis Tenant, Whether the Judgment is becauſe of Outlawry, 
or to be Hang d. Corruption Blocd makes the Eſcheat to the 
Lord upon Attainder of Felony : becauſo the Eſtate cannot Deſcend. 
But In Treaſon it is. Forfeiture: to the King [Sec of Eſeheati in 


Treaſon, Felony,'&c.- under the Title 5 — Baal 4. chap. 5. 


9 4.4 ict BY) MXN. 10 1 Ang iin TOI WS FI, 11 {1G 3416 

By bike tz YL Lands . Loſt by Diſſeifin;  Abatement»fad: Jmtrafeon, 
Tarun 9 250 Na: ng'out:of him that is actually ſei- 
| a Freeho . 91 . 8. chup/ 33.] An uihat emen is 


1 tak, * when:d| Mun! digth Wiſcd of an Eſtate of Inheritance, and between 
„b 331. the Death and Entry * Heir, Stranger doch Enter. An [wires 
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ſiaa is when Between the Death of J'enant for Life and the Entry 
of the Heir a Stranger doth Intrude. An Entry alſo upon the 
King's Poſſeſſions is call'd an Intruſi eo. 

A Deforceament not only Comprehends 'Theſe Three befores 
mention'd ; but a Deforceor is alſo where any One Holdeth Land 
whereunto Another hath Right by Deſcent or Purchaſe; [Sec of 
Fines, chap. 3. ante.] Fat | | 

A Diſcontinuance taketh away an Entry only ; but is always by 
Wrong. [See Book 4. chap. 3.] 2 1 

An Uſurpation is when a Stranger preſents to a Church; and His 
Clerk is inſtituted, as before Obſerved; [See chap. 2. ante. ] or It 
may be when a Subject unjuſtly Uſes Royal Franchiſes. - "TRI 

i A Purpreſture (Pourpris, an Incloſure) is generally when any * 2 Inſt, 38; 
Thing is Done to the Nuſance of the King's Demeſns, the Kings“ 
Highways, &'c. by Encloſure or Building; endeavouring to make 
that = rk which ought to be Publick. [See Of Nuſances, Book z. 
chap. 3: 


as 


__—— 


Thus have I ſhewed How E Nate in Lands, Tenements Gr He- 
reditament may be Divided, How Acquired; and How They 
may be Forfeited or Loft: | | 


CHAP. V. 
Of Eſtates in Goods and Chattels Perſonal. 

* 8 (a French Word ſignifying Goods) are All Goods Of Efla tes in 

— Moveable or Immoveable, that are not Freehold ; and Spade and 
may be either Real or Perſonal; The Word Bora includes them perſonal. 
Both. Real; which concern the Realty, or Lands and 'Tene- *1»f.:18.b. 
ments, as Guardianſhips, Leaſes of Lands; Ge. for: Years, or At 475 * 
Will, The Intereſt in an Advowſon for one Turn, Intereſts by a- 
tute- Merchant, Staple, © — t, &c. Of Theſe I have already 
Trèated: Perſonal, as Gold, Silver, Plate, Jewels, Implements 
of Houſhold, and All Moveable Goods whatſoever, Cattle of all 
Sorts, Corn ſown upon the Ground (becauſe It comes not without 

Induſtry, and may be given by Will, or forfeited by Outlawry) 
Deeds, An Apprentice for Years, Gc. Theſe are calld Goods and 
Chattels Perſonal; becauſe They belong immediately to the Per- 
ſon of a Man; and becauſe when they are wrongfully detained, 
there is no other way to recover them than by a'Perſonal Action- 
But Charters or Evidences concerning Freehold, or We rer; 
or Deeds, being Things in Action; are not properly comprehende af 
under the Words Goods and Chattels, ® Yet Writings pawn'd 
Money Lent are ſaid to be Chattels, | + . 

'The Ownerſhip of a Perſonal Chattel is call d a Property; And 
then we are ſaid to be * Paſſeſſed of Goods and Chattels, whether * Noy'sMa#; 
N „ ee Bf n Real 
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Real or Perſonal; as to be Seiſed of a Frechold. For no Eſtate of 
Inheritance or Freehold can be Term'd Goods and Chattels, 

o One may Have an Abſolute or a 7. Por Property. Abſolute, 
as in Hens, Geeſe, Ducks, Peacocks, &c. but not in Creatures that 
are F:re Nature, as Wild Beaſts, Fowls of the Air, Fiſhes of the 
Sea or in the Rivers, Partridges, Deer, Conies, Hares, &c. And One 
may have an abſolute Property in 'Things of a Baſe Nature, as Ma- 


P. C. 68. ſtiffs, Hounds, Greyhounds, and Spaniels. But it is not Felony to 


ſteal Them; tho' an Indictment may be preferr'd for a Treſpaſs, or 
an Action brought for Damages for taking Them Away: A Ouali- 
fied Property and Poſſeſſory is only for a Time, and may be obtained 
By Induſtry, as by Taking Creatures Fere Nature, and making them 
Tame; and then we have only a Property in them ſo long as They 
remain 'Tame, and do not regain their Natural Liberty, and Have 
not a 'Cuſtom of Returning. Of theſe Felony may be committed: 
Or ſuch a Property may be obtained by Reaſon of Impotengy and 
Place in Things wild By Nature; as of Young Hawks that are in 
my Ground, of Young Pidgeons in the Neſt. And of theſe Felony 
may be committed. And for theſe. the Owner of the Soil ſhall 
Have Action of Treſpaſs, if They are taken when They cannot 
Fly. [See the 11 H. 7. chap. 17. Concerning the Eggs of Swans, ] 
Or a Qualified Property may be gain'd by Reaſon of Privilege of 
a Park, Warren, > A But one cannot bring an Action for Theſe, 


* Godb. 174. and fay His Deer, Hi, Conies, Hares, Pheaſants, Partridges, Gc. 


For one Hath no Real Property in Them, tho they Belong to Him 
upon account of His Privilege for His Game and Pleaſure. Of 
'Theſe Felony cannot be Committed ; unleſs Reduced to a 'Tame- 
neſs, and known 1. Zan oy ho Offen der 1 the Tn: 
againſt Deſtroying the Ur, Book 3. chap. 3. eer chaſed out o 

a Park, and Rlowed by the Keeper UN $6 Purſuit, Fiſhes that 
are in Trunks, Gc. remain in Poſſeſſion and ſuch a Property. But 
If Deer get out of the Park and Stray, or Conies out of the War- 
ren, It is Lawful for Any One to Take them. [See of Larc 
of the Goods of Auot her, poſt, Book 3. chap. .] 

Property is either of Things in Pofſeſſr# or Aion. In Poe om, 
either Gexerally when no other can Have Them from me, or. witk 


me, without my Act or Default; or Specially; hen ſome other 


hath an Intereſt with me, or where there is a Property alſo in An- 
other as well as in the Owner; as By Bailment, i. e. By Delivery 
of Things to a Carrier, to an Innkeeper to ſecure Goods in His Inn; 
Sc. By Goods Pledged or Pawned; By Goods Granted: God: 
tionally; By Things Diſtrain d; By Goods Demiſed or Leaſed out 
for a Term, Gc. In Acdion, By an Intereſt to Sue at Law either 
for the Things Themfelves' or Damages for Them, as for. Debts, 
Wrongs, Sc. All theſe Things W or Achion one may 
Have in His Or Right, or in the Right of Another, as Executor 
in Ritzht of the Teſtator;' Gr. | [See the Difference bet wixt a Poſ- 
on, a Charge and a Special Uſe, pol. Of Felony againſt; the 
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How, Effates in Goods and Chattels may be Acquired, 
(via) . By the King's Prerggative. 2. By Gift. 
,  ONIDIOG 07, T1 3915) 6 1 


Adm Mm: 1 
Adminiſſratin. 


States in Goods and Chattels may be Acquired. 1. By the King's 0, news 
| 15 Preriguicti 2. By Gujts, 3. B Sale. 4. By Then. 5. By in Goods and 
Teftatuen.'" Dy 4minifiration; ¶ See Sir Franc. Bacon Ele- 3 
'. 6 309g 1 4 6 0 | 


Meat 0 183 2 2 : 240010. ited, l. 
DAS 2h Ot 15 5 Ne, D165 v W * 1 6 1 "1 © 1 * 

» 8 9 8e 4 þ | _ 7 
-2Mit By-the King's Prerogutior: it: ntl A 


A by Deodandt, Treaſure rove,' Waiving; Straying, Wreck of By the. | 
bo Ses, and by Forfeiture. Sen Of Franchiſes and the ſeveral, Li. Fines Pre- 
beft tes of Seifing Deodands, r- ante, Bbak 2. chap. 3. As alſo; f 
Forfeitures, poft,” Book q. chap. oa the Pd e d. 0 ow 
308 10 at. 307 Mon Un od ei boot 

10e ons od yd gui od o doi ages 0 ns 
_ Here by Gift, The Transferring of Things Immoveable (as Leaſes by cir. " * 
for Years; Cc.) and of Things [Mopeable; to one another, may be 
underſtood. N e Of Grants, chap. 3. ante.] Such a Gift is ſome- 
times by the & of the Party, as:when one doth Give a Thing to 
another, tho” abſent, for the Property veſts in Him; till He Dif- » ; Rep. 26, 
agrees. Sometimes by Act of the Law; as when a Woman is Mar- *7 

ried, all her Goods and Chatfels are given to the Husband by the 
Mattiage. ¶ See of Hubanu and Wife, Book 1. chap. c.] ot when 
One i made Exbcutet, the Law gives alli the Goods and Chattels of 
the; Teſtator to! the Executor. [See Of an Executor infra. ]! 
Alk Chattels Real [But ſee 29 Car: 2. chaps ] ot Perſonal may Perk. 3). 
be Granted or Given without Deed, except in ſome; ſpecial Gaſes; Hob. 230. 
and a free Gift is good without a Conſideration, But if there is a 
General Giftioflall ones Goods without Exception of Apparel, or 3 Rep. 25, 
other Things of Neceſſity, as Bedding, Ge, tho it is; by Deed; this Ke. 
may Reaſonably be to be Fraudulent to Deceiye Creditors, 
Gd. And tho there may be a true Debt owing; Ga Gift of All 
one's Goods in Satisfaction of the Debt, G. is void againſt other Cre- 
ditors, (5c. tho Good againſt the Giver, His Executors or Adminiſtra- 
tors," For tho it may be a Gift. upon valuable Conſideration, yet it 
may not be done Bond Nde, as the Statute of the 13 EA. chap. 5. 
does require. [See the Statute in the Section Who may Purchaſe and 
Convey, chap. I. ante, ] By giving all one's Goods, there ſeems to be 
a ſeeret Truſt and Confidence; that the Donee ſhall deal favourably 
with the Donor in reſpect of His Poverty, or permit him, or ſome 
other for His Benefit or Uſe, to be in Poſſeſſion, c. And therefore : 
when any Gift ſhall be made A. Satisfaction of a Debt, let it be „ 
7. r eee 
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made, 1.1n* Pablick Manner before Neighbours, and not in Private. 
2, Let the Goods and Chattels be 4 8. to the Full Value, and 
the Gift made in Satisfaqtipn of 4h 3 After the Gift let the 
275 take Fee . Non ob e a 725705 the JF ance of the Roſſeſſion 


g ditt: uf God Ad 
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[See Of Ee = Title Grants, chap, JU wüde 
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By-Sale. 14 * II. Sa- * wank 4 | Ya itt) l Dil an ſi einne 
n ale or Setnng is 4 Fantferingiof Tha Propertnef 


hatte ls fratm One tb Ariothey u 
er «Max; may be without a Conſideration; ſ but a Sale can n 


2 Ele. A Valuable Conſideration. [See Of Bargain and Sale of Goods and 
tb e. Chattels, chap. 3. ante.) A Man may fell his Goods; at at:afyyTirhe, 
* i, 13 tho he fdars an Execution for Debt; there is a Truſt bet ixt 


A td Parties d that by paying thie Money 8 the Gaodls a- 

fen See of Gift," ſuprm und except Writ! of Ruectitiom is de- 
vered to the Sheriff G. for then by the 29 Cr. . ochupuzTbe 

property of the Goods is bound from the Time of the Delivery 

8 Rep. 171, t One came indebted. to the King by Bond, and lola lente be 

3 Rep: g. Vers For þ valoable:Conſudditition: Tha Sale binds the King, beethſc 
it was but a Chattel. the King Debtot [ſhall no * it hr jar 
- ©6ndition then a Felun or Traꝝtor, Mh nx eb Goods 

Chattels. after / the on Treaſon committed; 

 vition; fot his ane | [See Of Bae . Ktgh © 

* Book 4 4 Fi] 2 111 20 %, g itte 29975; 

» Noy ia che bei Wares, = He. madd cet car than awdy; before 


he'hathy oh er them) tivleſs.a Day of Payment ie 
Ho Is the Bargain is, that neee 
and you give me a Penny in Zarmneſt, .whi kcgpt, 4 per- 
2 4 » R& Sale HI y wilt sell n for due Pounds, auch bn fay, 


o Will give me' fivo'Pbunds, y go to tell out the Mo- 
ney to pay for: one I eannot: Sell — 5 to-any:other. Bub if 
N you do nat p ly id is no Contract. * If. Eſell my Harſe 
> Mt! Money, I ata hin tiib an paid. And Af a Ibu der in 
INN and beforè E have Delivered Him to the 
Buyer, Imay notwuithſtanditig have an rr mien Aare 00 
cane ine Property: Ane a war 10 01155 Re (The, 0x3 2 96G 
GIRL TO 2 592 Wi) 903 Hanse boo of 

By ie 19 Cat 4 Ne Cb for das of Goble ofor 
'Fefi Pod br upwar di, Al be Good, Exceps be Buyer abt ualiy 
reitives Paſt of the Gbr Sod, br: cu fomertnmg' in Earneſt to 
bind the Burguin, or in part of Payment, or ome Note them in 
Writing bo 1775 £114 Sig 5e Parties to bd c with the 


Conrraft, of iro ee lawfwuily oe b 15 vs: 


3 320143 LH 101 IS 10 nou 21H 101 ans 
Wo Jt 193 000 2 10 Holten It bam ny lack, 1 6 fi Yi 
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A Dong > SIONS 
Clauſule incunſuetæ ſemper inducunt ſuſpicionem. Ibid. ny 
+ Cajus oft dare, ejus oft diſponere. ' 1 Rep. . 7 Reps. wt + dC, 


ö Ch. G. On Lau of. England. 317 
And no Afton ſhall le brought wpor any Agreement That is not 
to be performed within the Spade of a Year from the making of the 
faid Agreement, unleſs thei Agreement apon cohich ſuch Action ſhall. 
be broughty:fhall be put in Mritiug, and Signed by the Party to be 
| charged theremith., | / 21139 07 mi "1 FRY of 
So that if any Agreement is for Wares Under Ten Pounds; and 
bey rare hotito be delivered within the Year, it is void, unleſs put 
In Writing, do Earneſt be given, by the laſt Part of the Statute. 
Arto Agftements that are not to be performed within a Year; if no 
Day is ſetoor the Time is uncertain, (as to pay a Sum at the Day 
of Dehthg che.) They are good notwithſtanding the Statute. For it 
 Yothrnot appear: to the Contrary, but that the Payment may be 
within che Feaãae rn. n 57 of 
9 IV. By Theft: FR pa | 1097} 
| As when ne ſteals Goods, and ſells them in Fairs and Markets By Theft. 
Oxerti Sea of Fairs and Markets, chap. 2. ante.] But the Owner 
may ſeize His Goods ſtollen at any Time, till they are ſold in 
the Fair. or Market. [See Of Remedies without Suit, Book 4. 
chup 3. Ando Reſtitution, under the Tit. Conviction and Attain- 
235 SIO WORN arenen ene o . r at, 
By Feſtatpent... . WK = , TOW 3 IN: WF TITINT- {OL 
Hure it wiliebe Nereſſary to ſnew, i. bai is 4 Teſtamemt, and By Teſta- 
its ſaxyerati Mi, 2. Who may rate a Teſtament; 3. What is an ment. 
8 "3 OTTER is a Legacy; 5. How a Teſtament may be made 
 #%% mn By Soon D 110 Ni V. 341 ors, B N Y J\ 
DIA Teftarrent (Teſtatio Menrir) ax a Voluntary and Juſt Dis 1 Terms of 
_ rofitibn:of what One would have to be done concerning His Goods ihe Lev, ». 
ad Chattels Real and Perſonal, after His Deceafe, with: the Ap. Finch 18, 
pobintment of an Executor. If He appoints no Executor, The Or- 168. 
Anery, mut Commit Adminiſtratidn Cum Teſtamemto Anneoxo, ir b. 
(with the Wilb annexed) and ſuch Admipiſtratorcis to perform the Welt' Symb. 
2 ilk inſtead of an Executor. W % en > NV \\\ art 1149 1 Part 1. 6.633. 
K Teſta mend is either Mritrem ot ANuacupat 


—— — 


| N itive KJ Written Feſta- 
mont is wot only ſuch as I have befbrè ſpoken of im the 3d Chaprer 
'{more'properiypoall'd a Degiſe off Lands and: Tenoments,) but it is 
'that'Feſtpmienticoncerning Goods and Chattels, which at the Time 
of making thereof is commitred to Mritiug. Signing and Sealing is 
not neceſſary to this Sort of Teſtament for it may be made Gobi 
by: Proof, wichoutit. A atdde Feſtament, or Will, is When 
the/Teſtator doth by Vtud df Moutff only declard His Will concert- 

ing his Goods and Chattels (for Lands cannot paſs by Words) be- 

fore & fuſfidient Number of Witneſſes, who after His Beath put into 
Writing what) the Toſtatoôr Order'd in His Lifb time. Swe the 

29 Car. 2. chat 3. m õ. , ON Ku nne. a 

z No Teſtament is of any Effect till after the Death of the Te-: Lit. 168. 
ſtator. For One may alter and make Void His Will at His Ploaſure; Int. 112. bo 
od I. Yeu (dne ic Ila bn; gull ? 283) nde Land.. 
Anu E Zaum 08.114] x * 
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 - Folgnias teftatoris ambadatoritt off uh N en. 7 M ii d e te een 

Ala cantractibus bauma, in teftartentts benignten, inrneſtitfutiontbus) Nima 

N ae, acienda eft. Ibid. and 3 Inſt. 24 f. Aae Bot 044 8142, 

* 1 Mm " defuntti trina debet efſe diſpoſttio, neceſſitatis, utilitatis, voluntatis. 
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and He may ntake as many New Teſtaments a5 Ho pleaſes; bat the 
. Laſt Teſtament only ſhall ſtand, the Reſt being Revokod by tho 
* Perk. 479. Laſt. Let a New'® Publication of the Firſt Will does Revokelthe 
Laſt: that was made. When the Laſt Teſtament is known, it mall 
be favourably E xpounded according 90 the Meaning” 175 the Te- 
ſtator... 1 Lat 4 3301 ge 
Frog or A Þ Coditil (Godicillus from Codex 4 Bock, a Writing): ia Jap 
— plement to a Will, adding what is Omitted, or Altering, ,Retra&i 
or Explaining;;ſomethbing in it. It is the ſame with ia Teſta 
except that it is without the Appointment of an Exerutor; and e 
cept. that One may leave behind: him only one Teſtament, but us 
many Codicils as He pleaſes. The Codieils muſt he Annexet 
to che Teſtament, (9%) and the Executor muſt. Perform Alt:of 
Them, TRAV 1A J 
f the Teſtament or Coditils are ke ept from ge Bente, He 
may force the Party Detaining Them to Deliver themcup by the 
Ecolohalica Law, and Recover T RON in the r Court. 


10 „i 1 9007 
2 the 29 Cans. 2, chap p. N OY in Writidg concern 
G 122 and Chattels, or any Perſonal Eftate, nor any Clauſe. 7 
of, ſhall be Repeated or Altered by any Will by Ward of Mouth on- 
by, except the ſame be in the Lie. time of the. Teftator\comimitted 
10 Mriting; and after the Writing thereef; Read unto the Teftator, 
and Allowd * ay and 2 to * doue by three Nitneſſes at 
the leaſt. 11 N 1 29 one 
Aud no Nuteu pative Wil ſhall be good, where the Eftats: Bee 
11. » gutath'd Exceeds. Thirty Pounds, hath ir not proved by the'Qaths 


e Three Witneſſes at af, that were preſent at the making thereof, 
1425 the Teft Mauer n M 


one of them 10 be hidden to lrar Witneſs 
ad been Re 2% Le e Ten 
Days; except ſurpriſed vy Rcbneſt from Home, an | 


© Sickneſs, in his gum Houſes an where. He: 


I returned, See the 4 5 Ann. chapi 16. infra 9 before 


' 4 Nuncupative ill Gall not be proved. by the Mi YA after Sit 
Months, except the Subſtance thereof were committed to Mriti 
within Six Den after the Making of tht ſaid Wilt. » Neither ſhalt 


any Probate. a Nuncupative Will paſs the Sealr f any. Court till 


Fourteen Lays after the Docegſe of the Teftator ; nor be prov'd till 
Proceſs huh, firſt iſſued to call in the Widow, or next of Kin, he 
Conteſt! the: Ones they pleaſes ' + 1107 il? 08 ro 
The Milli of. Soldiers. nud Mariners dt Sea, in Al Miki 7 

Service, uu Diſpoſe of their on Eftates, as ' before the maten 
79 18877 410 10 31 10 Aenne | + 
By the 4 & 5 Ano, -phayi« 18 IN tueſſet, that are Saad 6 tnefſer ar 
Trials at Common Tigeo, ſhall be Deemed good Mitnuſſes, to * 
N. e With or any Thing relati ng. thereumo. 


8581. x >: 05 64 1 10 4 HE U 


. 170 tot 1 7 10 Tho. may le eee +4936. 


« 4 Inf. 433. All Perfons (the © King and all his Wee 08 may Mate their 
4 ne Teſtaments, except as fol loweth. An 4 Fyfant Male under Fourteen 
Tit. Deviſe Years of Age, ag Infant Female under Twelve Vears, (or as others 
713, 513. under Eighteen Vears of Age, cannot make their Wills of Goods 

| and Chattels Rut an Infant of the ak] Eighteen may make a 
. ee 
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Laws of England. 319 


Ch. 6. 
Teſtament of his Goods and Chattels, and Conſtitute Exccutors. Yet 
Sometimes Wills are made by Infants of Fourteen Years of Age, and 
the Common Law will not intermeddle. A Voman Covert cannot 

make a Teſtament of Goods and Chattels, without Her © Husbarid's © Perk. 301. 
Conſent and Licence firſt obtained. Yet if ſhe then Diſpoſeth of any 18 * ; 
Thing, The Legatce hath it rather of the Gift of the Husband. But 597. 
of Goods that ſhe hath as f Executrix ſhe may make an Executor K 67 502. 

without the Husband's Conſent, or ſhe may make her Husband past 93 


Executor. | | | 1 Noll. Abr. 
* If a Woman maketh Her Will before Marriage, By taking Huſ- ry ag be 
band and Coverture at the Time of Her Death, That is a Coun- 298 
termand of it. N 
Heots, Lunatichs (except in the Time of their Lucid Intervals) | 
Non Compos Mentis, or Thoſe that Have not a 8 Sound, Perfect and * 6 Rep. 23. 
Diſpoling Memory, (for It is not ſufficient that the Teſtator hath a 
Memory) An Alien Enemy, Perſons Convicted and 4ttainted, Re- _ 
euſants Convict, Corporations cannot make a Teſtament. An b Our- t Rep. 111. 
law in a Perſonal Action may make a Teſtament of His Goods, a” . 
and deviſe His Lands. He who is himſelf an Executor, cannot give 
away by Will his Goods, Chattels and Credits, which He hath as 
Executor, the Property not being altered by Him by Payment of 
His own Money, Gc. Yet if He Hath Proved the Will, He may make 
a Continuation of the Executorſhip; and His Executor ſhall have 
the Goods, Chattels and Credits as Executor to the firſt Teſtator. 
But He may Give Them By Word or Deed in his Life-time. An 
Adminiſtrator of a Term cannot Deviſe it, tho He may fell it in 
His Life- time. For the Deviſe doth not take Effect' till His Death; 
and immediately upon His Death the Law veſts it in the Admini- 
ſtrator de Bonit non, Oc. of the Inteſtate. [See Of the Intereſt of 
an Executor infra] The Teſtaments of Excommunicate Perſons; 
Hlereticks, Inceſtuous Perſons, Sodomites, Libellers, Gc. are Good. 
For the Statutes of 32 & 34 H. 8. enable them to Deviſe Lands: 
LSee Of a Deoſe, chap. 3. Ante.) 5 | 
f «Fg [4.5 | | 
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By the 4 & 5 W. & M. chap. 2. Perſons inhabiting, or Thoſe 
«ho have any Goods, within the Province of York may by their Taft 
Wills Diſpoſe. of all their Perſorial Eftate. [ See 2 Ann. chap. 5.] 
By the 7& 8W. z. chap. 38. 4ny Perſon Reſiding, or Havin 
Goods, in the Principality of Wales may make'' His Will hate? 
and Diſpaſe of Them to His Executor or Others, as' He ſhall think 
fit ;'| notwithſtanding the Cuſtom By which Widows and Children 
claim a Reaſonable Part. ¶Sge Danverss Abridg: Tir: Cuſtoms of 
Corda mn 194 
y Kat. 11 Geo. r. chap. 18. Freemen of London; then unmar- 
ried and without Children; are enabled to diſpoſe of their Effects by 

Mil notwithſtanding the Gaftom.] / 
ports TH \4Þr ee Fi gueth 18 


Ferre hh h BIR 

An i Barcusor is He To whom the Execution or Performance of an rode | 

Another Man's Will is committed. after his Death. He may be ap- Executor. | 

pointed by Expreſs Words, or By Words of Circumloeution that Noy's Max. 

Amount to a Direct Appointment. '' Where there is & no Executor, Finch 167, 

There is no Teſtament properly ſpeaking. | Land was not originally 168. 
Teſtamentary. T heroforo That ſtill may be Deviſed in VENTED Pare 14 095 
10 1 | ö out 637. 
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320 An Inſtitute of the Book II. 
without making an Executor. He that appoints the Executor is 
call'd the Teſtator. If an Executor is only named by the Teſtator; 
and nothing given away in the Will to any other, Yet it is a Teſta- 
ment. | 5 | 
*1Weſt's I All that are capable of making a Teſtament are capable of 
Symb. 1 Part Being Exccutors. When the ® King is made Executor, He Appoints 
0: others to take the Exccution of the Will upon them, and others 
m Rep. 29. to take Account. But ſome that cannot make a Teſtament are 
6 Rep. 67. Capable of Being Executors. An Mayor and Commonalty may 
913. be Executors. ( N50 An Infant in ventre ſa mere, or in his Mo- 

| ther's Womb, may be an Exccutor. But when he is Born He can- 
not Act as ſuch till Seventeen Years of Age. And therefore the Or- 
*4 Int. 335. dinary muſt Grant ® Adminiſtration durante minors ætate till that 
y 1 Cro. 683. Age. A Woman Covert may be alſo Executor. P So an Excom- 
3 Cro. 8, 9. municate or Outlaw'd Perſon, or Attainted, or Alien, Gc. But Popiſh 
Recuſants Convict cannot be Executors. [See 3 Fac. 1. chap. 5.] 
Nor Thoſe that execute an Office, c. after they have neglected 
or Refuſed to take the Oaths mentioned 13 V. 3. ch. 6. 1 Georg: 1. 
chap. 13. Nor Artificers exerciſing or Teaching Their Trades in 
Foreign Parts. [See 5 Georg. 1. chap. 27. and Of Forfeitures, 

Book 4. chap. 5.] | : a”. : 
zent, 1 He that may make one Executor may make Two, Three or 
2 bert more; but all of them in the Eye of the Law are but one Execu- 
1 Roll. Abr. tor. In which reſpe& Moſt Acts done By or To any One of them; 
ow. are Acts done By or To all. | by Je 
An Executor may be made To a fixt Time, upon Condition, (as 
if the Executor will find Sureties to perform the Will) or to ſome 


-_ 166, Every r Intermeddling with the Goods of the Deceaſed is not an 
Noy's Max. Accepta 
102, 103, 


2 Abr. Zut as an Executor, after He Hath once Refuſed the 2 
© 9 Rep. 37, can never afterwards intermeddle; ſo after He hath once legally Ac- 
38. cepted it, He can never after Refuſe it. For He cannot Accept and 
Refuſe too. So if an Executor is cited by the 2 to Prove 

the Will, [See 21 H. S. chap. 5. ] and He appears and refuſes to Prove 

the Will, He cannot afterwards Accept and Intermeddle with the 
Eſtate. Thus it is where there is but One Executor. But where 

« Perk. 485. there are * Many Exccutors named, and All are cited, and ſome of 
Noi Alu. them only Appear, and Refuſe the Executorſhip, and afterwards One 
102. of the Executors Proves the Will, and Takes upon Him the:Execu- 
ttorſhip, This Sufficeth for Them all; and They, that did Refuſe, 
ma at any Time join with Him or Them, and intermeddle with 
* 9 Rep. 37. the Eſtate, as well as any of the Reſt. And if the * Acting Executor 
Noy's Mar. Dies, od. makes an Executor, The Surviving Executors may SE 


152. 


taiud (ball: amount. Howbeit, He hui be nlloch d ſach Rebfonable © 
| Nane ol, 4 other Exacntmes or aa, onght ro, Hage. 14 Kor 
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For their Refuſal before the Ordinary is void in this Caſe. But 
where A Refuſe, no one can ever after come in and Prove' the 
Will. For the Teſtator now dies Inteſtate and without an Execu- 
tor; ſo that the Ordinary may Grant Adminiſtration Teſtamen- 
to annero, or J Sequeſter the Goods in the Moati Time till che?” 9 Rep. 38, 
Adminiſtration 4 is Granted. dn dA 939% 
In Caſe where one Accepts, and all the Reſt Hefuſd, He muſt 
Bring Aftions-in all their Names, and One may/Releaſe the Action; 
for the Poſleſſion of the One is the Poſſeſſion of all of Them. But an 
Action muſt be brought 2 againſt him or Them that Act or Aummi- 7. Pork. 485, - 
ſtor; and He that firſt Cometh ſhall firſt Anſwer. ISee the g Bd. 3. es 
Stat. 11 chap. 3. 21 H. d. chap. 4. and Of an RR n e De“ Finch 29% 
oifed to Executors, Ante. Chap. 1] „e of Kg. 
Regular) One Executor cannot ſus the other url. au, inctiess or, . 
have Relief in Equity. 01 ee bas 310136, bop 8 
* Executor of his Own' "Wrong is 50 that is ackeler Errctt db Ter 4 
don Adminiftrator, and yet Acts as an Executor; as when he takes in tan . : 
to his Hands the Goods of the Deceaſcd, and Converts them to His tor. 
own Uſe, and alters the Property Gift, Sale, Ge thode Had: Rep. 37, 
Letters d Culligendum Bona Defultti; for the Ordinary Himſelp s Kep. 155 
has no Power To give or Sell them; Or if he delivers the Gwockihf ger 7715 
the Deceaſed, to Creditors or Legatees in Satisfuctibn of thoir Debis . 
or Legacies; or receives an Debt due to the Deceaſed and gives 
a Releaſe for the ſame; or Releaſes any! eee e 
before It is paid; or pays any Debt duè from the Decaſed; 
It be with bis own Money. So that if a Man di ein inteſtate, 
d Stranger taketh the Inteſtate's Goods and Uieth Them; Heis my d 5 Rep. 33, 
Executor of his Own Wrong, and muſt be ſued as e c 155 N 


no one can be an Adminiſtrator of hisowh Wrong; no Action lying 
againſt an Adminiſtrator By Common Law. Sed the 31 Ed. 3. 2 1955 * 
chap, 11.] But If there is a Legal Exceutor, that hath Nrovedth ui 


Will, orif a Legal Adminiſtration is Granted, befote tho Stranger In» 407 
termeddled, A Stranger cannot be an Executor of His own Wrong, 

but is a Treſpaſſer againſt the Executor, Gic. and Creditors may 
have their Remedy Saint the Lawful Executor; G c Vet, th 
there be an Executor or Adminiſtrator; If the Stianger takes 
Goods, and Claims to be Executot, by Paying and Reckiving Debts, 
there He may be charged as Executar uf ls oum Wrong by ſuch ex- 


preſs Adminiſtration. But all Lawful Ads, which he doth as Exe+ 


eutor of his own Wrong, are good aud: Hu muſt Anfuier only as 

fat as he Acts. An Executor of his oon Wrong cannot g Netum for « 5; Rep 30. 

His own Debt againſt another Creditor; bechuſd then The Cre 

ditors would ſtrive Ie 'T Ane ſeink che Goods af the 

W | Arg i pod IN | Dak GN. 10 289. 

124820312 A Ac 1016 31 201 o, agr. 

5 the 43, Eli. 4 8. 17 any Perſon ſhall obtain Any ns. 

of 4 Debt. or | Any Goods or Detts of ai mmoeſtate; By Fraud, 


not upon Valuable Conſideration, He ſbali be har bode Execaton io) 5 a 4 
His own Wrong, ſo far \as:the Valuei of. the Goodrpri Debts f b. 


AM + vo 


FRG 1:9 er 35 404 0 ru 
* po : "See 


OY 1 * 72 
; 2 * - 


Book Al. 


| eta oh! 


wud. 00 21005 ui bioy 4 vieaib3O 3d ted 1 

9; See g Cum. han. g, Tanuching Executors or Admiaiietors of 
Execuitons: in Their bun Wong an thai G5: M. & M. chap 4. 
Teughing Executors or Adhiniſtratom af Brecutars op Adminiſtra- 


+ +5 tene ho.dh ſhall Waite the Goods, ab Eeſtatgr or untoſtate. See 
"*©the.25 Ed. 3. Stat. 5. chap. 5. „bonn ei caoitstininthf\ 

A This 5s Aas Dcſbription af an Fxequio wor. bat nud ſeel hall is 

Elis Eiter f 5: and What ar© ſets 10 d His e and 


Nemo 10 IH 3 noifteftol of 10 £10} 1 9114, 20 
23 The f Artrreſt of an " Enentitos; ariſes 4 Codraioh Law By 
Nor $27: Vetus of the-Teftament, which is r and which Gives Him 
0 - 4 ai Althe Chattals Real and Pe tſonal o t Peſtator, which are like 
| wife Temporal... For the Proba te of the Ordinary is only a Confir- 
en e. mation ner bm not only Thoſe in Pofefſion, as * Lea- 
12 104. ſes for Years, and Charters and Evidences: concern ing them, Arrears 
1 Bit: 22214. o6 Dont Hus ias de Deathiof the. Teſlator, Grants of next Aden 
3 8 pl ſons and Proſenta tions of the? Teſtator's Inhetitance: becoming void 
— ibis Lifetime; Cam Cut or Growing, Gr. where the Teſtator had 
cl a Hſtate es might in Probability hae continued till the Corn, 
a 55 cer Ripelr (as whene theTaltator had an Eſſate Fer Life of An- 
-<; +1 eathevcadtinthe:Right off his Wife, G) Gold; Silvet, Jewels, Plate, 
0 0 — Cattle; Enplements of blusbandry, Apprenticcs for 
Years by Ciiſftomy Gr. hut alſo Thoſe Things that Lio im Actiaul as 
Nights adi, Intereſta upon Fudgments, a 6 Recognizances, Obs 
Igxtiong and Bed, and all other Debts due to the; Teſtator (if 
T bey are aint Boqueath/dX becauſe oucthe other Hand the Law ſub- 
„ ; « eReithis Exectitor] ta every Man's Claim and Adtiong which He had 
s againſt tle; Peſth tar for the uma. For this Reaſon the Executor ia 


f 1 ta ber che. Teſtator f-Alighee, and tu Repreſent the Perſon of 
ue 89, $ e Peſtatonl It fpr Perſinab& Mrongs done by the Teſtator to es 
Ney 's Max, Parſon, Aba on Landotanather,:Hd doth not Repreſent Him; be- 


104. 


eallße; Perſondl Adtions-Die:: with the Perſon. [ But See 13 Hliz. 
chapi 10. hene Grantees off Goods ſhall be liable to the Suoceſſor s 
Suit in tlie ccleſiaſtical ;Court for Dil ns, as as if they were 
Execiitors or Auminiſtraturs.] But after All that hath been ſaid 
conoerhing the hutereſt of an Executor; If one makes His Will, and 


@ppoltits an Bxecutor, yes Hint 10 l or noi Legacy C O.] nor 
makes:a | 0 of His Perſonal 1 after 
Debts and b. paid; This Refidue ſhall not go to the Execu- 


deo but hall be: Diftribated among the neareſt of Kin to the Teſta- - 
22.437 ; tot, varttheir Repreſematives. For the Peſtator is eſteemed to die 
inveſtate as to that Reſidue; and therefore an n u n * 
be gianted qui the Reſidue. EO. 
[See of Anceſtor and Heir, Book 1. chap. 6 1] | | 
de Vile of the Teſtator muſt have her Wearing A 1 which 
TY 'Neecſary and Convenient for one of her Station a; Character. 
of :Hurhand and Wifey Rook 1. chap. G.] And the Heir ſhall 
* 4 Rep. 63, voithe-#. Glas Windo, the Wainſcot that is Fix'd by Nails or 
2 > 3 Fg Screwws,"Furnages of Lead or Braſs Faſtened to the Walls, or in the 
Noy's Max. Ground; Leuch Hin d to the Houſe, Doors within or without that ate 
10%. Hanging, Locks, Keys hoot the ee the a for W 
4 3 us well as | 0 
Linh d 9b: 2nd makes an Exc 


px * 
: 4 | 


w „ 4% »» 


E 


Lauf of England 


— 


ofeelisHouls. Ale he Ub miſt Have the 1 Trees, and the 1 Desde 4 55 Roy 46, 
* 2, Ke * 


belonging to the Inheritance. 
2. Of Aſſets. [See of Anceſtor and Heir, Book 1, chat 


»1:All:Fhofe Gdods and Chattels which belonged to the e at 6 Nr 47. . 


the Time of His Death in any part of the World, and which do come 


to the lands Gf the'Exeottior; ſhall be lv. e. (from the French » Terms of 
ADE, enbugh) br Stein Goods an Ch attels to make the Exe- A 7: 
cùtor chargen bis (as far as the. ſaid sand Chiattels Extend) to — fr 
Ha Stranger t takes Goods out of his Poſſeſ- oy Max. 
ſion Vet they ae Afets in his Hands. Aſſets in t 2 8h rd of one 


4. Creditof of E 


Executor ar Aſſets in the Hands of all the Executors. But ſuch 


Fhings as arb not Valiiabte, or not to bè ſold, (asu Preſentätion * 1108. 338.4. 


tor Church a ualty void; 'Ge: mall not de Actonrited Aſſets. The 
Goods of Other Men in ithe Hands of the Executor ſhall not be Aſ- 


ſets. 9 If the Cattle: of the!Tiflator do Breed after hi Death, the * — of 
ch. 9. p. 119. 


wherewith it was 'Redeetiied;thalt be Aſſets. But · y 5 Rep. 34. 


Young ſhall be Aſfets. 80 an 
Goods and Chattels Mortgaged to the "TTeſtator, arch n 


or the Money 
If the Lands ale only Deviſed to be $61, the Money and Profits 


bn' HC rig hare 
edee 


of the ſaid Lands ſhall not be accounted Any of the Teſtator's 


Goods. ¶ Seb the 21 H. 8. chap. 5. Office "of Exeecutor, erontra. 


chap. 6. Feld. J. qꝙug. bg; &e; and See Of an Eſtate in Lands 
ors; Ante chap. 1.] Alſo all Goods and Chat- 


Deviſed to 
tels, Debts; Gel that are Recovered by the Executor By Action, 


after the: Death of the Teſtätor, ſhall be accounted Aﬀets; but 
hre Recbvcred. For H the Executor do never 


not before they 
Recover, or Get: 4 Debt into His Poſſeflron; he fhall never be 


charged; 4 provided he Hath uſed His utmoſt Endeavour to Reeo- * — ee 98. 

ver itz and cannot do it. 1 Damages alſo Recovered for Goods due, 

taken . in the Life of the Teſtator ſhall be Af 25 See 4 Ed. p. 92. 
e 


Lit. 192. 
xecutor, the in 


C1 Inſt. 264. b. 
Obligee or Creditot᷑ makes the Office of __ 


xocutor, It is a Releaſe of the Debt even in 2 6,6 


3-chap: alf un Obligee or Creditor is mad 
Debt is Allots but he m ay pay y himſelf before any other in E- f 
qual or Inferior Deg ee. It 't 

Obligor or Debtor 
the Caſe of an Infant. CSce Of Releaſes, ante, chap. 7 J But His 
Debt ſhall be Aſſets for ſo much to other Creditors, f if 

not» Aﬀets beſides. * If an Executor of his dun Vrong, To whom 
Twenty Pounds is owing, doth ſeize Goods to the Value of Twen 


Executor a Juſt Debt of an Hundred Pounds, and the Executor 


* Compounds for Sixty Pounds; he ſhall not be allow'd a Hundred - = 132, 


Pounds, to Defraud other Creditors. : © 
Y Tho' a Plantation be an Inheritanee, yet, eing 11 4 Fotcin 


1 | 
| 1 e 


By the. 29 Car. 2. chap: 3. 2 At for the Life & Abether, 
om by * in the Hand the Heir or the e e Aud Tus 


Tt 2 | in 


there is *2 Roll. yy 
+ 5 Rep, 30 


Pounds, intending to pay Himſelf a Debt of that Value, This ſha 4a 
be Aſſets i in his Hands, to make him ehargeable to atiy Creditor or 
Legatec, as hath been hinted before. If he alters the Property of 

any Thing belonging to the Teſtator, as By Laying down his, own © 
Money in Lieu of it, It belongs to him. If one Recovers part cg 1 


7 4 At 


Country, It is a Chattel * oY Deum and a Thing that is Tefta-* 338. 


| 
J 
[ 
| 


#4 = * PI OT 
_ — 
- 


— roo * 


2 An, D Bock II. 
$4 N in Renft a b d n in i the Hand of den, [599 x Dies. 
berfs . rs, 925 e dcn 507 of 7 
Wan >, <Q „N n 
* 9 Rep.90, 2 51 10 bee ays nn e Alledgro'th 
* Wa of, m in 95 od 10 1704 vag 7i iss uH 0 i' 


all. the 
: Plow. $255 ele to the. 
— 1601.1 Antereſt which 
 Nay's Max. Jeſtat or 


be r dene aud l That which Bewdins 
cutor. by Vertue of his Exevatarſhip, 4 Bur the 


TE Cen Bake 


Wills grid Pafors.. luck, Payments, 


„ bs Nm, erent from ich gyery on hath in Histoπn 
a A 1. Abr. ©'FO "Kor tes an. þ as Exechtor,: cannot -4 
9 W away "oy „But His alſo hall be. 
ns fo, Firſt Teſtator,, e a Meteor Munde 
cuter,] can th hich a; Man Hathras — 
b Dyer 0 av e to pay. his own ehre. | Bur if „an "Exgentor -*:Altets the 
187 1 the Teſtator to Himſalf, by Paying s Debt teorthe 
1 * Jug 1 5 . r Him or:'© By paying 


3 oſits of A Leaſe, er Part o 890 
bre 1 we to 1 one the Goos and Profits receiv d 
ate His Abe 2. + 7 190052; od Jon Brrft aboard] Hit wo 3 
n 1 which an Executor Hath is wholly by the Will. 
* : _ And. Mee He 1 may Releaſe an Action, Debts or. Duties, er Do 
9 Rep. 38, any Tbigg as Executor before the Probate of the Will, if He ate. 
A wrlg rg wards ring! But before Probate He cannot Bring Acodb fer 
917 Debts, Gn: of dg to the Teſtator, for He muſt Shew he Teſthment 
Noy's Max. Proved under oils Seal pf the. Ordinary, at leaſt hen he gives His 

I" Declaration. He may, Fake the Gesc and Chattels to Himfelf, 

orfive Fog Lela to A 


ther to ſeize them for Him. Yet he cannot 
at oF abe Goods He Hath, as Executor; before the 
bg is that as hath been ſaid; neither van Exedutom make 
the Goods among r aorle till the > FOR or 18 


21 15 


Af 4 Wa e WHIT: 6 * ETON 


is own. Hurt; and there F he Relaaſes a Debt be- 
Near , The Releaſe is void: tho? it might have been 
. up. Payment. And if an Infant before Seventeen Yeats. of 
to a Legacy before the Debts are paid, The Aſſent i n 
| 7 he do any fa that Will bea Deaaſtavit, ur a Waſti 
| i ds, in another Executor of Full Age, it iſhall not 
in ot ſell a Leaſerfor Years, 'which he hath as 8 

N | befc ors 2 is wenty-One en of _ if ho-dlogs; POT: 


be —.— E an & 
f 5 Rep z. x” f Tenne Covers. Excoupix may Doigny. Lawfalckd which 1 
4 1 Executor, may D 0. But ſhe cannqt „ ogy Het Husband by 
| Releaſing a Debt before it is paid, by Aſſonting to a Legacy before 
: ; the, "The 585 80 c. Let the Husband may do t. 
oadsiof FI e Deceaſed a are kept from the Bxecutor, He may 
f or Them. in the Spiritual Court, or at Common Law. [See the 
Lit. 69. 33 H. 6. chap. 1.) 8 It one ſcisd of a Meſſuage in Fee-ſimple, Fee- 
| tail on 25 e in the Houſe, and makes His Bxecotors 


and xecutors Weihers ive as Egreſs and oa to 
gt 3 arry 


* 
- 
__—_ ot —_ 


wala "i "Lane 2 Etgland, 


the Goods out of the Houſe (to whomidbrer It does belong) 
Fe ele Time: wr 
One Executor 1 may del a! ah Teas for Years) and the Sale fhfll v Roll. Ab: 
bind the other? * 
% The be and Duty of an Exccntor i is. 1. To Bury the Te- 
ſtator in 4 t Manner ane is Rank arid Charagter, but 
wich Re ard to His Eſtate left after Debts paid. For Funeral Ex- 

ces thitt are Unreafonable « 5 ught not to be Allow'd out of the 

tor s Bltate, Wer go the e Executot lay 2 out Extravagantly, 

ee de ee Ade ae fad Bear it at his own Ex- f 

JP they" are Res ble an Funeral Charges i Dr. and 
1e e Dbrs and Le As my Executor ought U Dial. 2 


tb e a Containin a True and Per- 1 r. 
fect Peſe⸗ of liche Goods and hattels the Deceafed at 926. 
23 75 | 520 with cheif 3g ue, and of all Pebts que to 
_— $1 Ea u ee de and Appraifed in the Pre- 
gh x e e f the Creditors, or Two of 
Rin, or in 5 Pefauj 1 to wo or More of the Neigh- 
mp 


To Friends Deceaſed the 2.1 12 8. chap. 5.) and 
| Defiver th nk 9 5 'Dath to the Ordi- 
nar\ me to bring in the Inventory, 
uſe Di effes with ky q "Pitil the Rieltöry is made, 
e Office of the Ordinary, It fhall be preſum'd 
5 th ö — Hath Aſſets to pay all the Debts of the Teſtator. 
en 15 Sy k Proge the Will before the Ordinary, Perk 486. 
xi mom Form by His own Gath, Vr By Witne beſides flis ? ie 22 37.38, 
b, N any that Have Intereſt call Him to do it. And tho a 
Will is 8 rod; in d Boba 15. et the 1 afterwards 


be fore d FoProve it again Per Teftes, by Thoſe that have a Right 
it. A Caveat 1 is frequently enter'd into the Regiſter's 
5 aghinſt "the Probate in Co 7 72 When the Will is 
ed, 1— In Cor mon Form or Per Teftes, It nuſt be Exhibited 
Pete to the Fecleliy cal Court, to be kept by 
the And a thereof in Rechne e is to be delivered 
to the Nabe under W 3 's Seal ; which Copy in Parch- 
nit ſo ſcaled is called the 1 [Bur i is rather the Certifi- 
"of the Probate, [See the 21 H. 8. chap. 5] One may Prove a 
before the rd which contains FAG Fs and Lands; tho enge,. 
formerly a Prohibition ed to be Granted as to the Lands: 1 
thete i is a 'Devife of Lands and 'Tenements of Frethold in the Teſ- 
tatnent, It is proper Kind to. Prove the Will 'by Witneſſes in the 
80 81 ancer eProbate of the Will with reſpect to Goods | 
and Chatte pry Neceflary ry; for tho as to Frechold Lands De evi, F 110 
It is an at all material to Prove the Will before the Ordigary, . 
Yet as to Goods and Chattels It is Neto To give the 78 or — 
Power to bring Actions, and to Co Acts which 
Executor before A1 3) If all the Pe of the Deceafed: * 
which I comprehend' * Specialties, as Bonds, Statutes, Ce.) (gere, 18 
Of a Leaſe for Year!) be within the ſame Dioceſs whertin the Te- Pyer 505 . 
ſtator lip d and died, The Executar muſt prove it before the Biſho op ges, —— 3 4 
of the Dioceſs, or his Commiflary, or before. the rchdegcon, or” " IB vos 
his Official, according 1 the Compoſition has been made with 1 


44 034 1 


Biſhop, or as 9 Directs. But ſometimes the Eiecuterr .-:2 


BodlelI 


326 BY 2 ; "An Tuftirute, Hebe 


— — _— * CoD TEE. TED „ — — —_ *˙‚— 


Fett. 4 29 2 ; hatly heen Driven to ſhew, How an Archdeacon, che bak Bos Pawer 
_ to Prove a Will; -whereas the Power of the. Biſhop ot his Commiſ; 


ſarytwill beallew d of Courſe, 2 8 mark 657 Og. £5 
e De 455 Ii j 1. 


92 If all the Goods and. Chanels ET 7 
then the Wil gught to be Proved tha Up of. the 
? 1 Cro. 718, Fe Part of t bq Good ne 


719. Penal, iar of che 


„ 


Rep. 37. RE, 
ab 


| nizange, | ob A n | ; 14 #4 TR. 11 $8etf 
> i JV 
Fi thegt Bly ak 874 enen 17 


1 Han 
Exceſſwwe: Fees for Probates #26 1 in n 0 g, 

* Pra i Indi ed before the e be xtortion. V7 

By the 21 H. 8. chap. 5. The Fees for Probate of 7; 9 
Li mited. 4nd the Ordi nary may Convene Executors Ta prove the 
Teftator's Will, and to bring in an Inyentory. [See 3 Inſt. 149, i 5. 

4 Inſt. 336. And Fug the 22 C 23-Car, 2. chap, 23. For Fees, pon dhe 
Probate 91 a Wi wo of a Seaman or Soldier. And See infra;] 55 

By the 23 H. S, ch. 9. 4 Man is not t0, he Cited aut of Hhs Dio: 

ceſ or 7 0750 "Zuriſdiion, To Prove a Will, or to take Liners, 
of Adminiſtration, unleſs, there are Bona Notabilia, Gc 4. It is the. 

© Hob. 250. Enter Oi 00 And Buty to Pay Debts and Legacies, A. 
2 Ventr. 358. or other Security 45 Payment 1s. to by: aten Payment. 
Debts muſt be aid — — Le 1 nt, of Debrs this Or. 

der muſt be Ob erv d.; After the — bY the Funeral, Inventory 

Oppo Seton by. 155 e and che Probate, the King is to be prefer d 
„Office of for k His Debts due upon u Record and Specialty. 'Then the F 'orfei- 
Executor, tyres for not Buryizg in Woollen are to be Allow d out of the Eftate 
1 Roll Abr. of the Deceaſed before any Statute, Judgment or other Debt or Duty 
927. | whatſoever, [See 30 Car. 2. chap. 3.] All Money due for Letters. 
--- wang 10 the Poſt- Office ſhall be Th before any Debt due to a Private Per- 


» 4 Rep, 60 ſon. les 9 Aun. chap. 10. ] Afterwards Debts due to Private Perſons. 
Sees upon X'7udgmerits againſt the Teſtator in any Court of Record; with- 
3 out any. ,Confide ation of Firſt or Laſt. [But ſee the 4 & 5. '< MN. 
des ot Ex Ex- chap. 20. Lett en amongſt udgments, He that firſt ſucth Execu- 
— 1 tion ſhall be pr 5 But before Execution It is at the Election of 
0 . whom He will firſt. Then Y Statutes or Re- 
or 


Contra. - the e Te 
3. 736, cagnigance, I rfeited * Thoſe that arc for 1 
0 


7 8 
3 hack 


. ˙ 


Ch 6. ee if — 
of Covenants Ge, not Broken, otherwiſe amongſt eee Þ 
e he Executor may give Precedency; as he pleaſes, 3 10. pail 
fore eu: Then bes due for 12 Arrearages 0 Ren 7 UP 


ek 755 WP een (che ſome fay wor. dec Leaks too) þ 8 
is vours o Bil Fate Ee rofits, received. ja 210, 211, - 
Leſl; or may 1 and pay hi 1 the Exęcutor Fer 2 1 184. 
or. the Then Debts due upon“ Ry ties, as ee Bills Per Elen. 82 


= 


nal, or 6s 4 bills ſeal'd, without e Laſtly Hehts due N 3 Ley. 267. 
15 or Notes. Unſcaled or Verbal Cong rad for 85 ox eg 5% no, Dj & 5. Office of 
renee betwixt; Notes and $ hop: oaks © Sam ge za de 
for. b Wages of Servants, that are within the 5 fers * 


ofare ;Debts. due ace ag, ae In fuch an Actign Ther, Jer 3 yep gige 
ator might wage his 2 Eyerutpr is, nat bound to Pay. 89, 90. 
Nane they are not chargeable in an Action of Debt as They 
may & be in an, Action of the Caſe, where, no Wager of Law, 
Wa, except in Detinue. [Detinue is not an Action o the C 
but a Species of the Common Pleas. ] 


Vote, That amongſt Debt F Equal Degree, be Res | 
Cutor may, always $ FAY 4 RT but an Executor of his: Gn Flond. 545. 

1 cannot 4 Retain, as be fore · mention d. And! hoſe C redrtors RR 
that fl Commence Their e Suit are. to be paid fi ih, (9%) 12 254 . 


Thoſe. that firſt get Judgment and Exccutign again . 


s that arę Due are to be paid befpre thoſe t 4 are bot Bus oy — 


before 'Fhoſe whoſe Day of Payment is to Come. it” i Dial. 2. 

Vet (notwithſtanding what hath hen ſaid Congerning the Come No#'s Max. 
mepcement. of Suit fir; and Thoſe, whoſe;Day of 7 8 to 104. 
Come) . n 5 will ſometimes Conſets J udgment. Prcſently..ta * Abr. 
Friepd for his Debt & r He. is not hound to ſtand Suit) ang, Plead Pacos 
| Dilatory Pleas [01z. ſuch gonfeſſed Judgment] to a Stranger; Debt; Elem. 8r. 
2 his Friend may be firſt paid upon Execution. But if Judgment 

for a Hynd red Pound is ſuffered, to Stand. to an Agreement, andthe 

Plaintiff f Compounds for Sixt TT Judgment. 705 the whole Sun Aer 133. 
will not be Allow'd 1 KEEP: etbep Creditors befare-mention d. ? Rep: 116. 
IF no Sujt.is begun, The Excentor may yg A Voluntary 1 8 4 
of the whole Pfei to any one Deb To Dc rec, 
hath no Aſſets left to Pay unto, angt — — Part of His #4: 
Debts due to the 8 King otherwiſe than by Matter 1 # Office of 
for Sale of Timber, Amerciaments in His Courts-Baron, Oc. are ro ae, " 
like the Debts due to a Subject ; ¶ But See 33 7h $i:chaps 39, The 1 ends 
ſamo Order throughout ig to be obſesyed by Exceutors 42 . 
tors. If the Executor pays in any ether Order, He muſt pay tu 
Debts of & Higher Degreo, gut of His on Eſtata, if he Hath 
Aſſets to pay all the Creditors. After all te Pebts are pajg, H 1.42.1 8 ? 


Ongar as directed, The Exgcutot muſt pay b Lagactes. : " And here- * 2 E 
in the Executor may prefer!) Hiwſelf it apy Legacy; is Given to chang»! 
Him, tho, there is nothing Jeft to Diſcharge the Other I wier. 17 A 75 
Afterwards He may pay what Legaeies he plcafes firſt; tho! 
not Enough to ſatisfy. all. the Legatees; ar he may,[muſt],pay 10 = (924 
29 
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2 Office of are all khown, #3 ſoon as the Will is open d. But if there is 


2 I 
9 295 * ? | a 
pap 6 395 the Goods and Chattels of the Teſtator. The Inventory ſhews what 
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"Thoſe which come to'His Knowledge firſt. But bere the 


Legacies 
15). 317. Hh Legacy," or any particular Thing given 1% Specie, as a Lale 
note, a Ser Cup, Ge, This mult he Deliveted decordingly be- 


* 
1441... 


bdiore any other Legacy, if there are Aſſets. If there is enough to 
Pap all the Legacies, They muſt be. all Paid. If one Binds Him- 

„ ſef and His'Execcutors in an Obligation, Gc. to Perform' a certain 
Thing, and 1 will Gives Divers Legacies and dies, RATIOS 
» 


40 92 131 7 


Goods only ſuſheient to pay this Obligation when it is Forfeite 
„Roll. Abr. This Obligation ſhall be no Bar to the Legacies; ® becauſe it is Un- 
96. | * certain whether It may Ever be Forfeited. The Executor therefore 


* 


d n ay make a Delivery upon Condition (v.) n To Return the Legacy 
38. If the Obligation Oc. is Ever forfeited, and the Penalty Reco- 

4 my = #k < C "IT " , * &- 'S Ne * wo” 

vered. If there is not enough to Pay Debts, or more above 


5 the Legatees mult loſe their Legacies. [Soe of a Legacy 
rd. e rb Ny bh gh 3oe 
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tie 29 Curl 2. chap. 3. No Executtr or Admini ſtrator hall be 


e Yo HO 


„hate, unleſt ſome Note thereof be in Writing, and Signed by the 
9B e Party to be charged, or fome other By Him Juthorized. 5. The 
nen z Executor muſt paſs his“ Account before the Ordinary concetting 


is His Charge, and the Account muſt be his ee, for ſo much 
As be can prove to be laid out in the Payments for Funeral Charges, 
misking thelnventory, Probate of the Will, Debts and Legacies. This 
Ae gußt will Diſcharge him of all Suits in the Spiritual Court, but 
Will hot Diſcheege him of Suits at Common Law. For there Each 
Particular muſt again be Proved. See the 31 Ed. 3. chap. 11.] 
mesh li TON Ano}; Hoq u big 71m ut bpm enn 
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c. 2. chap. 17. Executors muſt not be call d to an Ac- 
Fe 


D By the'q'& Ann. chap. 16. An Action of Account lies againft 


the Executor: or Adminiftrator of a Guardian, Bailiff, Receiver, &c. 
And the” Auditors ſhall examine the Parties upon Oath; and ſhall 
ve Aloe d, af the Court ſhall Fudge Reaſonable, by the Party on 
d 2510 3 at fore | & | A. f 
©... whoſe Side the Balance Hall be. _ 
nn” 916-37 OOUTEOAL-23T U | 14 2 
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„ E » +#:: 0 Wy ; * 7 - | 2 * | | 
»-Ofice of: If one maketh v Overſeers in His Will, They Have no Power to 


2 Execute the Will, or to intermeddle with the Goods. They may 
£3 Give Counſel and Advice; and If Exccutors will not be prevalld on 
cd Do Their Duty, the Overſeers may Complain of them in the 

18 Rer. 233. Spiritual Court. 1 „ e eee ©2012 3 5 


Toyo Laſtly, 4-1f an Executor does Vaſte, or Miſemploys the Eſtate of 
_vaſtayit.... the Deceaſed, or Sells the Goods of the Teſtator at an Under-value, 
Noy's Max. tho by Submiſſion to Arbitrators, or does not obſerve the Law which 
Oe of Direct Him in the Management thereof, By paying what ought not to 


Executor,, be paid, or By not obſerving the Right Order of Payment, or Doth 
n any Thing By Negligence or Fraud againſt His Truſt, it is a De- 


. © Office, of 'paftavit,or Waſte; and he ſhall be charged for ſo much, upon the De- 
E. ae Retum d by the Sheriff, De Bonis Propriis, upon His own 


1 Rolle Abr. Goods, as if It were for His own Proper Debt. r Where there are 
929, 930 many ' Exccutors, the Fraud or Negligence of One ſhall not- be 


con's e charge- 


* 
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chargeable upon the Reſt. If the Waſting Executor Dies, f His + _ of 
Executors or Adminiſtrators are Chargeable. | Sce the 4 &5' 5 I. MM. ke apy my A 
chap. 24. Concerning Executors br Adminiſtrators of Exceutors who contra. © 
ſhall Waſte the Goods of the Teſtator or Inteſtate prove ſupra. ] But . Boll. Abr. 
It is not ſo with Adminiſtrators; For they have but one Authority 
which muſt be Executed by all join'd together: 
4. Of Legacies. | 1 7 | 
t A Legacy is a Particular Bequeſt or Gift of Goods and Chat- *. Terms of 
tels to One or More by Teſtament. In ſome Caſes a Bequeſt of jb l. »- 
Lands, &c. may be call'd a Legacy. Some are incapable of Ta- « tnf48:. 
king by Legacy. [See the 3 Fac. 1. chap. 5. 13 V. z. chap: 6: 
1 Geo. 1. chap. 13. 5 Geo. 1. chap. 27.] He to whom the Legacy is 
Given is called the Legatee or Legatary. u There is a Difference * Noy'sMax: 
where the Property of the Thing is Given, and when the Dye of it 99» 100 
only is Given. For a Man may give the Uſe of his Plate; &c. to 
One for Life, Remainder to another. But if the Plate was given 
for Life or for an Hour, A Remainder to another would be Void; 
and the Legatee may Diſpoſe of it. But if he does not diſpoſe of it, 
He in Remainder ſhall have it. [A Bequeſt of a Chattel Perſonal 
for Life, Oc. is now conſtrued to mean the ſame Thing as a Bequeſt 
of -4 of it. 1 Fern. 35. See of an Eftate in Remainder, chap. 1. 
Ante. | | 
Legacies are not recoverable at Common Law, but in Chancer 
or the Spiritual Court. But if an Executor Promiſes, that in Conſi- 
deration of Forbearance to ſue for his Legacy, he will pay the Le- 
gacy at ſuch a Time, by Vertue of that Promiſe it becomes a Debt, 
and may be recovered at Common Law. The Common Law taketh 
Notice of the Aſſent of the Executor to the Legacy, and doth give 
Him Time, to conſider of the Value of the Goods, and State of the 
Debts, that He may ſafely pay a Legacy without Danger to His 
own Goods, as a Waſter. Therefore the * Aſſent or Agreement of: Perk. 50. 
the Executor is firſt to be obtained, before any Legacy can be taken, 19 Rep: 49. 
Until then, the Legatee may not meddle with the Legacy, becauſe 1 Roll. . 
(1 fay) the Executor is to pay Debts before Legacies. And this is 618. 
the Reaſon why no Property can be Transferr d to the Legatee with- Elen 83. 
out the Conſent of the Executor. Nay, a Specifick Legacy or ſome 
articular Thing given in Specie, as a Piece of Plate, &c. cannot be 
aken without his Aſſent. For elſe by ſuch Legacies the Teſtator 
might give All his Goods away, to Defraud his Creditors. 7 Where „8 Rep. 94, 
a Leaſe for Years is Deviſed, His Aſſent is Neceſſary. And where a 96. 
Leaſe for Years is Bequeath'd to one for Life; or {o many Years as Yep: #7- 
One ſhall Live, the Remainder over, The Aſſent to the firſt Eſtate Bacon? 
ſhall be Effectual to Him in Remainder. If the Legacy is given to Elem. 83. 
the * Executor himſelf, it ſhall' come to him as Executor, except * 10 Rep.47. 
' He chuſe to Take it as Legatee, For the Law Gives Him His E. 
legion. When There are many Executors, The Aſſent of One is 
Sufficient, to Transfer the Property to the Legatee; and One Exe- « Perk. $74, 
cutor may take His Legacy without the Aſſent of his Co-Executors; | 
for One may Relcaſe, Oc. And if there is not Sufficient To pay 
Debts, He only that Aſſented ſhall Anſwer of His own proper Goods. 
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jura concurrunt in und perſond, idem oft ar fi effent in diverſit, 
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» 5Rep.29. An Exccutor may Aſſent Before. and After Probate. An b Infant 

Co Executor before Seventeen Years of Age, or Feme Covert, cannot 
Bind Themſelves by their Aſſent. But the Husband's Aſſent is ſuffi- 
cient, where His Wife is Executrix. An Adminiſtrator Durante 
mMinori ætate of an Executor cannot Aſſent to a Legacy: (O.) 

If an Executor will not Aſſent, He may be compelled in a Court 

of Equity, or the Court-Chriſtian, to pay the Legacy. | 
© Plowd.543, There may be an Aſſent © Tmplied, as well as Expreſs, For if a 
4 Rep 28. Horſe is Bequeath'd, and one offers to Buy Him of the Executor 
+ Himſelf, and he Directs Him to Go to the Legatee to Buy Him, or 
if the Executor Himſelf offers the Legatee Money for Him, Ge. 
This is an implied Aſſent, and Sufficient. And if the Executor doth 
once Declare His Aſſent to the Legacy, The Legatee may take it, 
tho' the Executor Revokes his Aſſent afterwards. For by the Aſ- 
ſent the Property was veſted in the Legatee. The Aſſent of the Exe- 
411nft.111.a. cutor is not needful in a Deviſe of 4 Lands by one ſeized in Fee- 
ſimple, if He Deviſeth the fame in Fee, in Tail, for Life or Years, 
as Hath been faid. 

For the Recovery of a Debt or ſuch like Thing in Action, Given 
by way of Legacy, it is the Beſt way to make the Legatee Executor 
as to that Debt, c. Otherwiſe He muſt Have a Letter of Attor- 

| ney, to ſue in the Executor's Name. Note, That one cannot Re- 

* 1Ventr.39. leaſe a © Debt or Duty by His Will. 

If a Legatee dies before the 'Teſtator, the Legacy is loſt. But If 

f 10 Rep. 51. the Teſtator dies, and there is a f Time Limited for Payment of the 
3% Legacy, and the Legatee dies before that Day, His Executor ſhall 
Have the Legacy; for the Legatee had a Preſent Intereſt, tho the 

Time of the Payment was in futuro. Otherwiſe, If a Legacy is Be- 

2 to one At ſuch a Time, and He dies before that Time; for 

then the Legacy is Loſt. Bq eee YEA e 16517 eee 
When a Wife is made Executrix, with Legacies to the Children, 

and She Marries again; at the Inſtigation of the Husband, She fre- 

8 2 Ventr, quently will endeavour, to Diſcount 6 Maintenance and Education. 
353 But this was not Suffered in the Chancery, fo as to diminiſh the Prin- 
cipal Sum. For the Mother ought to maintain Her Children. Yet a- 
Sum of Money paid for the Binding out a Child, to be an Appren- 

tice, was allow'd to be Diſcounted.  —_© mY TRA oITTOC 

5. A Teflament is Void. 1. Where the Perſon was Imcapable to 
make a Teſtament for want of Diſcretion; for want of Li my, as 

Women Covert; for that one is a Criminal, as Traitor or Felon ;* 
or By Reaſon of ſome Legal Inpedimenti, as an Alien Enemy, Gc. 

| 2. By making of a Late? Teſtament ; tho the firſt was made irre- 

> Rep. 82. vocable; h for a Teſtament is of its'own Nature Revocable. 3. By 
Cancelling that which was made. * 29 Car. 2. chap. 3. and fee 

Mo may make a Teſtament, Ante 

Ei 9NG 15 Jon ernie | (ET 0211 n * ö 
BV!) the & 10 W. z. chap.4.” No '\$eaman's Will contained in the 
ſame Infirument eich «Fetter of Artornęy ſpall he Good in Tar. 


i Terms of It remains that I ſhow How Goods and Chattels may be Acquired 
the Law, v. by Adminiſtration. 9 | | 
Adminiſtra- by A firarion | 2 | 

> Int. 307. VI. | Adminiſtration is the Management (committed By the Ordi- 
By Admiai- nary in Writing under Seal, for It cannot be Granted by Word of 
| ation. I | | „ Mou th) 
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. 
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Ch. 6. Laws of England. 


Mouth) of the Goods and Chattels of One that dieth Inteſtate, by 

making no Will at all, or by not appointing an Executor in His Will, 
or where the Executor Refuſeth to prove the Will: It relates to 

the Time of the Inteſtate's Death. He or She to whom the Ma- 
nagement is Committed, is call d the Adminiſtrator or Admini ſtra- 

trix. They have but an * Authority, becauſe they have nothing to s Rep. 133. 
their own Uſe. [But ſee the 31 Ed. 3. chap. 11. infra.] 

Concerning Adminiſtrations it may be enquired, 1. By Whom an 
Adminiſtration is to be Granted. 2. To Jhom'/it ought to be Grant- 

ed. 3. What is the [ztereft of an Adminiſtrator. 4. His Power. 

5. His Duty. 6. How an Adminiſtration may be Revoked. _ 

1. An Adminiſtration is to be Granted by the Biſhop of the Dio- 

ceſs, or Archdeacon, or Judge of the Peculiar Juriſdiction, where the 

Party; whoſe) Goods are. to. be adminiſtred, lived at the Time of 

His Death. But a Judge of a Peculiar ought to ! ſhew in His Grant, 1 i Ceo. gi. 
how He hath Power to grant it. Regularly He that ſhall have 2 Cro. 556. 
the Probate, of a Will, ſhall have the Grant of the Adminiſtration, 

when the Party,dieth Inteſtate, or without Will. And if there are 

Bona Notabilia, the Adminiſtration muſt be granted there where 

the Probate of a Will in ſuch a Caſe is to be granted, ( vis.) By the 
Archbiſhop of the Province. So that what hath-been ſaid before 
concerning the Right of Granting Probates of Teſtaments or Wills; 
the ſame. may be ſaid oencerning the Right of granting Ad mini- 
ftrations. The Law is the fame in both Caſes as to Bona Notabilia. 
See Of the Office and Duty of an Executor, ante, and of the Prero+ 

ative Court, Book 4. chaps _ oY the Time of the Vacation ofa 
Piſhoprick, the Guardian of the Spiritualties may grant the Admi- 
niſtration. See the 43 Elta, chap. 8. An Act againſt Frauddtent 
Adminiſtrations of Inteſtates Goods. in ns, 
2. An Adminiſtration muſt be granted To ſuch a Perſon as the Law 
directs 3 ſo that the Ordinary, Ge. cannot Refuſe to grant Admini- 


4 


ſtration, . where à proper Perſon applies to Him; nor can He n Ro = 9 Rep. go. 


n Condition. I may be Granted to an Alien, and Ne may have Ad- 6 Rep. 19. 
miniſtration. of. Leaſes as Well as of Perſonal Things, becauſe He * Cro. 683. 
hath. them in another's Right, and not to his own Uſ e. | 
| At if WAIT an A wth SY A nn N Vogt wt da N. 
By the 31 Ed. 3. chap. 11. Vhers Ons dieth Inteſtate (with a Will 
where no Executor is named; or where the Executor refuſeth, us. 
well as when He dieth without Will). [ 0x. for this Statute is not 
underſtood, to extend to ſuch Inteſtacies. ] T he Ordinartes ſball de- 
pit the. next and moſt Lawful Friends of the Inteſtute, to admini- 
far His, Goods:i which Deputies: ſhall: hate an Action, to Hlemand 
aud Recouen the Debts dus to the luteſtata iu the King's burt to 
_euable them ta ſadmimiſter, &. und ſballi anſtuer alſa in the Kings 


Courts to Others, To:whom ale ſaid Intiftate cha Round in Ahe 
ſame Manner ; as Executor ſhall anfeer;; rand: ſpall be acraumta bie to O 0 avs Y 
Ordinar ies as Exeemtors argitniGaſerofi A Taſtanen. 3 4 
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ich, They, could not do before. For d Onginally the Ming uſed * 9 Rep. 38, 
by his Officers to ſeize, the Goods of Inteſtates to pa their De 
and for Advancement of their Wives aud Children, lor next of Blood, comms. 1+ 
Where there, way no Wife or Child. eee eee 1 
0% 8 u 2 2.28 
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„Act gave, Power to Ordinarieg to graut Admvinifrations; - ö. 


bts, 298 - ul ' 
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3³² An linitute of the Book Wl. 
Committed to the Ordinaries. But no Power was given to Ordina- 

ries to Sell or Diſpoſe of the Goods either to his own Uſe, or the 

Uſe of any other, tho' the Goods were in Danger of Periſhing; but 

only to the Uſe of the Deceaſcd, as to pay his Debts, Gc. [See 

Weft. 2. chap. 19. and the Expoſition thereof 2 Iuſt. 397, 398.] Nei- 

ther could the Ordinaries bring Actions for Recovery of the Debts of 

the Inteſtate ; tho an Action lay againſt them at Common Law, or 

their Committees, by the Name of Executors, if they intermeddled 

y 8 Rep.135- with the Goods, and would not pay the Debts. P After Poſſeſſion of 
2 Tat. 398. the Goods they might have an Action of Treſpaſs, for carrying them 
9 Rep. 38, away; or before Poſſeſſion ſue for them in the Spiritual Court. 4 But 
2 Jof 298, now by This Statute of the 31 Ed. 3. there are Six Alterations 
made; Three as to the Ordinaries, and Three as to the 4Jdmini- 

ſtrators. As to tho Ordinary. 1. The Ordinary is Compelled to 

t Adminiſtration. 2. He muſt grant it to the next of Kin, not 

attainted of Treaſon or Felony, Gc. for they muſt be the next 

Lawfu] Friends. 3. The Ordinary may appoint the Adminiſtrators. 

Under the Word Ordinary, Commiſſaries, Archdeacons, Officials, 

and other Eccleſiaſtical Judges are comprehended for this Purpoſe 

within the Meaning of the Act. As to Adminiſtrutors. 1. The Ad- 
miniſtrators have by this Act a greater Intereſt in the Goods, Gc. 

than the Ordinary ever had ; nay, as abſolute Property in the Goods 

and Chattels as Executors have. 2. Adminiſtrators ſhall Recover 

the Debts, and have all Actions as'Executors may have. 3. Admi- 

niſtrators ſhall anſwer to Actions in the ſame Manner as Execu- 


tors, and be acobuntable to the Ordinaries. | 
By the 21 H. 8. chap. 5. In Caſe any Perſon dies Thtcftate, or the 
— 22 Refuſes to Prove the Teftament, the Ordinaries ſpall Grant 
Adiviniftration of the Goods of the Perſon Dectaſed ib the Widow of 
the ſume Perſon Deceaſed, or to the next Kin, or to Both, ns the 
| Ordtnaty ſball think fit; taki — for the true Hdminfiration 
there. And in Caſe where Jars 'Pex/ons Clains the Atlminifty a- 
tion af neut M Nin, which be in equal Degree of Kindred fo the 
' Perſon Deceaſed, The Ordinary hath Hlecbiom to aberpt ntty One or 
More making'Requeſt, or tohere but Ole or More of them, umd not 
All, being in equal Degree, make Requeft, The Ordinary may ad- 
nit the Mi dom, amd Him or Them only-making Req ud 


or am One 
of Them; at flir Platt. OO GTO 


r me zickt it % in, thoib oH til Cf, 1 U 
As to the Mife or Widow this Act hath altered ehe 31 Ed. 3. 
chap\ 11. And as to the next of N, whete an Executor refuſes to 
prove the Teſtament, the Statute ſi s, that ſuchi an Inteſtate's 
intent ns to prefer the Kin! But if He makes a Reſiduary Legatee, 
Phat Preſumption is taken away. In that Caſe the Reſſduary Lega- 
ter ſhall have. the Adminiſtration, who is to have what emains at- 
* Hob. 250. ter Debts and Nga ure paid. An Adminiſtration Dirac Ni- 
z Lev. a6. pore tate of an Budeutor is not Within she Statute, or of Neceſſity 
. to be granted to the Widow of the Teſtator, nor Adminiſtration 
Vendente lite; ¶ So . 


> 80 thaf now the Liny is ſetleg hs as 

to Admitiifiration upon (elne Goods of Inteſtates! It muſt pe granted 

Ae 51. . To the'f Aubordof the Wife's Gees ad Chattels ag HA Leffe 

£ Nera For VTenrs a. Toothe Nye of the Husband's Goods" and Ohat- 

_ Shove stels. But an miniiſtrhtiem may be granted to the Father bée- 
s UP 


fore 


ww, 
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fore the Widow; and a n Reſiduary Legatee ou 150 to be preferr d * ! Ventr. 
before the Widow in an Adminiſtration cum 7000 mento annexo. 21 #74 28 
If there is no Husband or Wife Living, then, 3. To the Children, 
Sons or Daughters. 4. If Children die firſt, * To the Father, or Mo- , Rep. 49. 
ther if the Father i dead. And if no Father or Mother, then 
5. To a Brother or Siſter of the whole Blood. 6. To Brother or Siſter 
of the y Half Blood; for they arc all next of Kin in equal Degree. styles 74, 
And if none of the Half Blood, then 7. To the next of Kin, Uncle, 75 102. 
Aunt, or Couſin. And if none of theſe deſire the Adminiſtration, 
then 8. 2 To a Creditor. For want of all theſe, 9. To any other * 1 
Perſon or Perſons, at the Diſcretion of the Ordinary. Or the: Or- Fe. 80. 
dinary may Ex Officio grant to a Stranger Letters 4 4d Colligendum * Dyer 256. 
Bona Defuntti, or to gather up the Goods of the Deceaſed, ' Or the 8 Neg. 135. 
Ordinary may take them into his own Hands, to pay the Debts of 1 Rol. Abe. 
the DeceaBY, ; in fach Order as an Executor or Adminiftrator ought 17 
to pay them. But He, or the Stranger who hath Letters ad Colli. 1 
geuduum, cannot Sell them, without making themſelves Executors of 
theilt own Wrong. The Ordinary hath only an Authority, and no 
ſuch Power himſelf; and — he cannot give that Power to a- 
oy other. Adminiſtrators (as hath been Jhewn) derive their Power 

from Statute, 

1 one hath made a Will, and after the Death of the Teſtator the 
Executor does prove it, ahi then ® dies Inteſtate, the Ordinary miſt * Roll Abr. 

grant the Adminiſtration of the Goods of the tor (Not a mi. 368 
fred by the Executor) to ſome other Perſon. This is Gale an Ad- 
miniſtration De Boris non, Cc. (vig.) Non 4dmriniftratis. [See the 
17 Car. 2. chap. S. Where An Kat e baun non, &. may 
ſue out a Sire 7 1 5 on a e after a Verdict recovered. by an 

E er pr An iniſtrat' . | | 

150 here an Executor 1 to p probe a Teſtament, Adi iniftration 


mu be kene cum Teftamento 655 No, or with t Ie Ml annexed 
dminiſtration, to the next of Kin, tt. 

7 Where e, 18 de 'Fxecutor, Adem in iftratio! n be grant- 
ed. cu T; 1 e hte 0 155 bis, Guardian, or Friend, Da- 


rapte We Fare 8 Adminiſtration ceaſts, when the Infant 
15 © Seventeen Yet bf A And if an Infant Executris before Se- ; Rep: 29. 
W fs Fa "ann By Fe { of f full Age, t the Adminiſtra- 5 6 2p 5 
tion n e 
C Who Tk; 1 IO 2 9 of the Goods of an 
"Friteſtate; A uftratign 105 1 Aris granted to angther Durante Mi- 
2ore e | ft, fu Aber, J. e. 086 and T enty. Becauſe a 
Me el 155 9 55 nd with Sureties t to adminiſter faith- 
al "ts 55 fe uirod b 00 & 23 Car. 2. chap. 1 10. Before that 
Statute th the Admit ratian ceaſed Seventeen Yeats of Age. An 


Adrainiftator Dar ante rare Fre ay. bring Actions; but He 
cannot ſell ay 6p © of J eceaſed; unleſs it be upon 
Necellity, as ent Lat of da ebts, G. or for fear the Goods 
e periſn. He 1 Gl let 41 ſe, if the Grant of the Admi- 
Hit ation is Special, as ad opus, common adit atom Extcutoris 
Durante. Minore æiate, & 0 aliter, c | t if the Grant of the 1 Nov*%sMax. 
Adminiftration is general vie 5 ſuch eltraint, Such an Admini- . 5 
fratot may Let Leaſes, c. But methinks this is a nice Diſtinftion; r Roll Abr. 
Ret ſurely in the firſt Caſe He might Let'Leaſes 4 during the Time 91: 4; 
at He is Adminiftrator. ¶ Quere.] An 319. 
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An Adminiſtration may be granted by the Ordinary Durante Al- 
© ſentia extra .Regnum, or Pendente Lite; and it is as good as an 
Adminiſtration, * Mr ance Minore /Etate. 7711 


= c Þ thei 21 H. 8. chap. 5. 7 he Fees for Letter of Aduinifn "ation 
are Settled, with a Penaley for Extortion. (But there is no Proviſi- 
on in the Act, in, Caſe the, Goods of an Inteſtate amount to Foity 
Pounds and Upwards.) Nor hing is 70 le taken, if the Goods are net 
aboue the Value of Five Pounds. | See 3 Inſt. 148, 149, 150.] 
By the 22 & 23 Car. 2. chap. 23. No more ſhall be demanded up- 
oa th Adminiſt ration the Goods of Seamen and Soldiers than Hie 
* pig 95 py the Eſtate 1s of. the Value of Ti wenty Pounds, or 
ore) 2 upon Penalty of Ten Pounds. hy» 

By the 9 & 19 W. z. chap. 41. For Adminiſtration, Granted to the 
Wife or Children of any Seamen, Dying in Pay of His Majeſty's 
Navy; no more ſhall be taken than one Shilling for the Seal, ; Wriving 
or Suing forth of the ſame (unleſs the Seaman's Goods and Chatte 
amount to T. h e re Teng 5 4 4 en Pounds to the r 
tz Grieved. . e. 

3. An Aniiniffiator 5 Vite of His Aaminibgb hath Intereſt 
in al the Chattels, Real and Perſonal of the Inteſtate, and in all the 
Goods and e nib Poſſeſſion or Action, in like manner 
an Executor in che Teſtator deceaſed. And all theſs 
Goods and Chatte 8 it Pelong'd to the Inteſtate at the Time of 
. ne” a0 al come 5 i Hg gf, the g ſhall 

ets, LQUICIENT: Goods A attels, to, make him charge- 
55 to the daten 2 Eecytor are to Creditois and Legatces 

« 2 Inſt. 398. © Before 'They come to his Hands he is not chargeable, _ 

„ Roll. Abr- - Note, That by. Cuſtom of the Ci. of Tolle f if; 4 Contract is 

f 5 Rep. 82. made by a e London, to pay one y to 2 Citizen, and 

He who ought to pay dieth Inteſtate, the Admin rator ſhall be 
bound to pay it, A) i it Were by Obligatio 
But tho a n Executor ſhall have all the Rat due reg of 
the Goods and Chattels after ebts an Legacies paid by Virtue of 
His Executorſhip; it is otherwile i in Caſe 'of an Admyniſtration, , 
an Adminiſtrator o take no Advantage by his Adminiſtration,” : 
52 Roll Abr. loſs 8 by paying his own Debt firſt, if it is equal 1 in Degree 


it 
922. Others, or by taking the 0e d 19 9 Chattels, as as they aro 1 615 


becauſe the Sürpluſage 90 ributed jd among ſt the next o Nip, 
ik there are any 11 acc rs ding t the Ws Kd. of X 5 8 22 G2 
b Rep. 136. ghap. 10 here to c tion d. or Takes A ini- 
— Abr. ſtration of the Goode be attcls 0 f Ki Fae r, this 15 1 
.diſcharg e the Debtor; bu t bis] Debt fn be Alete, becauſe the 
LEO did no Act to Fr ree im 12 the.I ebt. Whereas by m Fug 
.Debtor Executor, . the ſtator doth 7 7 Nee aſe. the 25 


ut the Dutz emains, an is ſſets, I "Whey an A 
Ber 0 5 N as, 505 1 u of TR pt 'paid Fon ral 785 
ebts, c. with his own wy can e of the 


Goods of the Inteſtate in Kind 1 He Na e Voi Ava d ſhalt h ave 
; 100 perty in Them, For 150 ſach PhJmet' the "Propetty 1 15 175 
__ from tho Inteffate t to d! iniſtrato . Les | Ot an Xecuror. al 


of, the e of. an e W 6 it Are 5 N # CARY ' bids 
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Ch. 6. Laws of England. 


Dies, His Executor is not Executor of the firſt Teſtament. But Ad- 1 
miniſtration muſt be Granted with the Will annexed. But where an 
Executor has Proved the Will and dies, making an Executor, the 
Second Executor may be Executor to the firſt Teſtator. Yet it an 


i If an Executor Hath not Proved the Will of the Teſtator and 1. Roll. Abr: 


x Adminiſtrator dies Inteſtate, or makes an Executor, his Adminiſtra- * + Rep 4. 


tor or Executor ſhall not be Adminiſtrator or Executor to the Firſt 
Inteſtate or Teſtator; but the Ordinary is to Grant a new Admini- 
ſtration, or an Adminiſtration De Bonis non, Gc. of the Goods of 
the Firſt Inteſtate or Teſtator. Therefore where an Adminiſtrator 
hath Judgment and Dieth, His Executor cannot ſue Execution of 
that Judgment. For None ſhall Have Exccution of the Judgment; 
but he who ſhall be Subject to the Payment of the Debts of the 
* Inteſtate, to which the Executors of the Adminiſtrator are not 
ubject. + Pt 
. As to the Power of an Adminiſtrator. . 
| An Adminiſtrator can do nothing till an Adminiſtration is Grant- 
ed to Him; whereas an Executor hath His Power from the Will; 
and may Act in many CaſesBefore Probate. But every Intermeddling 
with the Goods of the Deceaſed ſhall not make one Adminiſtrator, 
or Executor of his own Wrong, as before obſerved concerning Exe- 


- 
7 
* 


cutors. After the Adminiſtration is Granted, the ! Power of an Ad- 
miniſtrator is almoſt Equal with that of an Executor. Yet if there 


lNoy's Mas. 


are Many Adminiſtrators, One of Them cannot ſell Goods, Relcaſe Elem. 82. 


Debts, &c. without the other, but they muſt all join, becauſe The 
have but One Authority. [See the 30 Car. 2. chap. 7. 46 5 V. 
M. chap. 24. and of an Executor of Hit own JWrong; and of the 
Porver of an Executor, ſupra. ] 5 104 | 
5. The Office and Daty of an Adminiſtrator is the ſame with that 
of an Executor, as to the Barial of the Deceaſad and Payment of 
Funeral Charges, the making of an Inventory of His Goods and 
Chattels, the Payment of Debts and the paſſing of an Account. And 
as an Executor is to take a Probate of the Will, ſo the Adminiſtrator 
muſt apply to the Ordinary for Letters of Adminiſtration; and mult 
take them out from the Ordinary, as an Executor ought to do for 
the Probate of the Will, and with Regard to Bona Notabilia. [Sec 
Of the Office and Duty of an Executor, ſupra.] But there is ſome- 
thing more to be done by an Adminiſtrator. For, | 


By the 22 & 23 Car. 2. chap. 10. All Qrdinaries.and Eccleſadftical 
Fudges (upon Granting Adminiſtrations) muſt take Bond of the Ad- 
mimiſtrator with Two or More Sureties, [O, Of an Adminiſtrator Cum 
Teftamento Annexo, and ſce the 21 H. S. c. 5.] with Condition, That. 
The Adminiſtrator ſball make a Trae and Perfett Inventory gf al 
"the Goods and Chattels of the deceaſed, and Exhibit it into the Re- 
ae of the Ordinary Court by fue a Day, and To Adininifter ac- 
cording to Law, and to make a True and Juſt Account thereof; and 
to make Diſtribution of the 1 e. olloweth, (viz.) One Third 


to the Wife of the Inteftate; the Refedue among ft His Children, and 
ſuch as kgally Repreſent them, if any of them are Dead; Except 
ſuch Children (not Heirs at L,aw) who had any Eftate'by Settlement 


of the Inteftate in His Life-time, Equal to the other Shares. If 1 heir 
Shares 
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Shares are not Equal to the other Shares, Thoſe Children ſhall now 
Have ſo much of the Surpluſage, as fhall make the Fftate of All to 
be Equal. But the Heir at Law ſhall Have an Equal Share in the 
Diſiribution with the other Children, without any Conſideration of 
_ He Hath of Lond by Deſcent, vr otherwiſe; from the In- 
teſtate. | 
If There are no Children, nor Legal Seton; of them, One 
Half of the Inteftate's Goods and Chattels ſball go to the Wiſe; the 
Reſidue Equally to the next of Kindred to the Tnteſtate in Equal De- 
ree, and Thoſe that Repreſent them. If there 1s no Wife, All ſhall 
e Diſtributed among ft the Children, If no Child, All ſhall be Diſtri- 
buted among the next of Kin to the Inteſtate in Equal Degree and 
their Repreſentatives. [But ſee the 1 Fac. 2. chap. 17. poſt.] 
No Repreſentative ſhall be Admitted Amongſt Collaterals After 
Brothers and Siſters Children. 


Security muſt be Given By 'Thoſe, 'To whom ſuch Diſtribution 
ſhall be made, to Refund to the Adminiſtrator, in caſe Debts after- 
wards appear. | . 
» Vent.y07. . Ne. That it is agreed for Law, That the ® Haf Blood ſhall 
Shower? have a Share upon a Diſtribution Equally with the whole Blood. 
Caſes 108. | | | x 
2E Hy the 29 Car.2. chap. 3. The Act of the 22 & 23 Car. 2, chap. 10. 
+173 ſhall not Extend to the Eftates of Feme Coverts that Die Imeftate, 
but that their Husbands ſhall Have Adminiſtration of their Perſonal 
Eftates, as before the making of the Aft. And the Husbands are not 
compellable to make Diſtribution of their Perſonal Eftates. 

An Eſtate pur auter vie (for the Life of Another) ſhall go to the 
Executors or Adminiſtrators of the Party that Had the Efiate, and 
be Aſſets in their Hands, If no Deviſe be thereof made, or no Spe- 
cial Occupant thereof. [See Of Deviſe, chap. 3. ante. | 


| If the rn auter Vie goes to the Adminiſtrators, It ſhall not 

* Salk. 426. be Subject to Diſtribution according to the above- mention d Statute 
of the 22 & 23 Car. 2. It ſhall be Aſſets for Payment of Debts, If it 
comes to Executors It ſhall not be Aſſets for Payment of Legacies, 
unleſs the Eſtate is Expreſly charged for the Payment of Them. 


By the 1 Jac. 2. chap. 17. No Adminiſtrator ſhall be cited to Ren- 
der an Account of the Perſonal Eftate of the Inteftate (otherwiſe 
than By Inventory) unleſs It be at the Iaſtance of ſome Perſon in 
Behalf of a Minor, or of One Having a Demand out of ſuch Per- 
ſonal Eftate as Creditor or next of Kin. ns 1 
Alter the Death of the Father, Any of his Children ſhall die 
inteſtate without Wife or Children in the Life of the Mother, Every : 
Brother and Sifter, and the Repreſentatives of them, ſhall have an 
Equal Share with the Mother. | WS * 6 
Such Part of any Inteftate's Eftate within the City of London or 
Province of York, as Any Adminiſtrator Hath by Vertue only of be- 
ing Adminiſtrator, ſhall be Subjett to Diſtribution as in other Caſes, 
and the Cuftom Obſerved therein ſhall not be Subject to Extend to 
it. ¶ See Danvers Abr. Tit. Cuſtoms of London, 311, 312.] 
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6. An Adminiſtration may be Rewoked by the Ordinary upon 

Good Cauſe; and then if the Adminiſtrator afterwards intermeddles 

with the Eſtate, He may be charg d as Executor of his own Wrong. 

But the Ordinary cannot Revoke an Adminiſtration legally Granted | 
at His Pleaſure, If a n Citation is Granted to the next of Kin a- 6 Rep. 18, 
gainſt an Adminiſtrator (a Stranger) to ſhew Cauſe why His Admi- 5 Rep. 13; 
niſtration ſhould not bo Revoked, and" it is Revoked accordingly 143. 5 
by Sentence, Yet all Acts of the Adminiſtrator done lawfully and 7 70: 459, 


=” ae” > as * ” 


»\ 4 


be Revok d. So it is when the Firſt Adminiſtration is KG 5 Rep. 30. 


Adminiſtration of more Effect, than it was at the Time it was 
Granted. So that after it is Revoked, a New Adminiſtration muſt 
be Granted by the inferiof Ordinary. Butif the inferior Ordinary 
had firſt of all granted Adminiſtration, and the Metropolitan in His 
Prerogative Court afterwards Grants Adminiſtration where He ought 
not, and it is Revoked; all Acts by the firſt Adminiſtrator are Va- 
lid from the Beginning. | 

If an Adminiſtration is Granted, and afterwards a Will is produced 
and Proved, The Adminiſtration is to be Revoked, and all the Acts, 
which the Adminiſtrator hath done, are Void. P But if the Execu- * 2 Roll Abr. 
tor was cited to prove the Will, and He did not appear, or if He“. 
conceals the Will, and thereupon the Ordinary Grants Adminiſtra- 
tion to another; and then the Executor comes in afterwards and 
Proves the Will; all Acts done by the Adminiſtrator are Good, and 
ſnall bind the Executor: Letters of "Adminiſtration Obtained" By” 
1 Fraud are Void; and ſhall not Repeal a Former Adminiſtration. * 3 Rep. 38. 
(3 17 43 Eliz. chap. 8. and of the Prerogative Court, Book 4. 
chap. 1. 

See the 29 Car. 2. chap. 3. 30 Car. 2. chap. 7. 4 & 5 V. & M. 

chap. 24. which are mentioned under Executor. 
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Ch. 1. Laws of Englindd 339 


Of Crimes and Miſdenieanors; or of the 
ts of Pleas of the Crown. 


fol aff bo 01/5 GiB AB, . 
Of Capital Crimes or Offenſes, (ix. High Treaſo, 


Petit Treaſon and Felony. And therein of Private 
Felonies, which are committed Againſt the "Life, 
Boch, Goods or Habjtation of the Subject, G. 


fl; 


# 


J 


8 4 1 | 8 ; LS ets the. it al $ 11 161 + i 
"HE bird Object of che Laws of England. are init and 
, Mziſdemennors, or the Pleas of the Crom. Cs 


| jt = aids. 
Some Offenſes are by the Common Lac; but moſt of lai 
Them are ade ſo b > Mas, of Parliament. Theſe are Neceſlary x 2. 7 


w 4 


to be known, becauſe they concern the Safety of the King the 
Quiet of the Commonwealth] the Life, Liberty and Eſtate of the - 


Subject. 18 RAY 3 f 4111 71 ono $3 inn, 3994 9 E 
The Order that I ſhall obſerye in Treating of Crimes and Miſde- 
meapors ſhall be Thus. I ſhall ſpeak 1. Of Capital, Crimes. 2, C 
Principals and eee, and of the Benefit of the Clergy. 8.8 

ng Chap- 


Crimes Not Capital. This ſhall be the Subject of the Enſui 

ters concerning the Third Object of our Laws. | 
A Crime or Offenſe is an Act Committed againſt a Law, of Omit- * Weſt's 
ted where the Law Requires it, and Puniſhable by it. This General n. Of | 
Definition may comprehend Capital Offenſes, and Miſdemeanors or Offenſes, g. 2. 
Oflenſes Not Capital.. dee ale s 
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a * And as one Non Compo, Mentis ſhall not be 8 
for a Capital Offenſe, ſo if He become Now Compos after Conviction, 
He ſhall not be Executed. Yet if an Infant or Non compos Commit 
a Treſpaſs againſtthe Perſon or Poſſeſſion of another, he muſt anſwer 
c Hob. 134 for the Damage in a e Civil Action. Men d Drunk or in a Paſſion 
2 Roll. Abr. are not to be Excuſed, if they commit Offenſes: for their Acts are 
Halt eh. 147. voluntary and owing to their own Folly. 2, One that is at Liberty, 
* 1Inſt.247. * but undet the Power of Another, m 17 5 be ſometimes Excuſed. As 
* e 65 a Fame Covert ſhall nat ſuffer for a Theft in Company with her Huf. 
66. band; for it ſhall be preſum d to be done by Coercion. The Bare 
n. Command of her Husband will not ſave her. But if ſhe commits 
734. Freaſon, Murder or Robbery in Company with her Husband, ſhe is 
I, Rep: 71- puniſhable in like Manner as the Husband. _ f And in all Offenſes 
3. Ne, Not Capital a Wife ma ay be put to Anſwer with her Husband, or 
Hob. 9 alone without him, tho they Both join'd in the Commiſſion of the 
5 H.P-C-66. Offenſe. 8 A Servant is not *to be excuſed the Commiſſion of any 
"269. Crime, tho' He Acts by the Command or Coercion of His Maſter. 
Kelynge 13. For a Maſter hath no ſuch Power over Him. 
| In all. 458 es there muſt be an Evil Iatention; a mere Miſta ke is 
» 4 Rep. 16. not Putiiſhable, h Nor is an Evil Intention Puniſhable Fun with 
11 Rep. 98. the Fact; except in Freaſuwn. P | 
\ Wherp One has the Uſe of his Reaſon, 7 is at Libarty His 
i 2 loft. 5, ndeagour to Commit a Felony as to Rob, &c. is, Puniſhable; 
69, 161: ., tho not te that Degree, as if the Feloty and Robbery, c. had been 
actually Committed. For in ſuch Caſes the Will ſhall not be taken 


1 — for the Deed. 


11 Rep. 98. Net only They which Aaually Commit the Offenſe are Puniſh- 
x Dr. & Stud. able, x but Thoſe that Cimimuand; Perſunde, Adviſe. Procure, Hire, 
— 2 bet of Conſent to the Commiſſion of an Offenſe, r Cbyiceal it after 
Wk # 6, it is done, are Eſteem' d to'Offend. [See Of Principot and APY, 
* 6. * E aps 2. 278 to vile ach 1901 £5390] .AVIONAR £ 
33 9 5 — Offenſes are Cap ital of Not _— Cupit i hs 
134. 

Thoſe for which the Offender mall loſe His Life, Not Capital 

which —— — 4 .— His Lands, Goc fk which he 

may be Finied; Corporal 1 or ye Both Fine 


ant] wor mint an but not 1 5 of Life 55 * 


i 0 +0) \ wad 2443, $2214 143; & 5 — 
r nn n 9 
3 mg non v4ler-coritra anne, | Nereffitas Publica major ha guar 
a IT, Om Bacon 31. Dig 29119 . 
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6 Mandate licita ſtrictam interpretarionem 8 * 2 latam er e- 


tenſivam. 66, 3 Inſt. 5x 
bit oe ah quid mandarar, Node et one Ter quod Fervenitur ad illug. 
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/ 
Mnkrur innocentibus, qui parcis wocentibus. 4 Rep. 4. 


Lau of England. 341 
Capital Offenſe are of Three Sorts, High Treaſon, Petit 2 hg 
Felouy: | Ofcnſes of 


Treaſon (from Trahi en, Proditio, Betraying) is _ 1. High 
Treaſon, or 2. Petit eaſon. 


I. n High Treaſon is an Offenſe Committed againſt the Security Of Hipti 
ok the King or Kingdom, and is deſcribed in the Statutes hereafter Y n, 
to be mentioned. Concerning High Treaſon there were different symb. 5. 84. 
Opinions before the 25 Ed. 3. chap. 2. But all Treaſons were ſettled das 8. 
by that Statute, and Confirmed by the 1 Mar. Sef.. 1. chap. 1. which 
takes away the Power of the King and Parliament to 10 judge any 
Thing elſe to be Treaſon than what is Specified and Declare to be 
ſo by the 25 Ed. 3. taking no Notice of the Clauſe in that Statute 
relating to the Parliament's Power of Declaring any Thing elſe to 
be High Treaſon. © So that no Crime is at this Day High Treaſon, 
Petit Treaſon or Miſpriſton of Treaſon, unleſs it be declared by the 
25 Ed. 3. or is made _— Treaſon, Ge. by ſome Statute ſince the 
1 Mar. 860 x. chap. 24. 

un All Treaſons inclade Felony, and therefore the Word Prodito- ® 3 Inſt. 4,13. 
w mut be uſed in the Indictment for Treaſon, to Diſtingu iſh it. 
"019 Natural-Born Subjects (except Infants under the Age 15 Diſete- * 3 18. 4, 5; 
tion, Ideots and Lunatieks totally Deprived of their Reaſon) tho' $5, 6M 
they Live in the Dominiotis of a Force Prince, 'and have fworn pn 10 18 
Allegiance to Hit, and alt Subjects of Foreign Princes Living in the 1 Inſt, 129.4 
Bonne of out King, by Re aſott of their Local Allegiance,” may 
be Guilty of High Treaſon,” The Queen, Wife of a King Regnam 
may be alfo'Gmlty. But an Alien, 'who'in' an Hoſtile Manner 
vadey the Kingdom, ought got to 10 Sens as a Traitor ; Bath 


to be Dealt Wick as an Fiidtny. An Anibalſadot, that is gui 
2 againſt the King's Li e Execn 83 


bur. to r other Treaſons He well h = ome with a Nach to 
punt Hm, or to ſend kim back niſned. ( | 
8 P. Lila. chap. 18. * 22 Nei 


Jad „ Pry, 152,153. 2 Damp. 327, 328. ALESIS) 
By the 25 Ed. 3. Sr Ich. 24, Hig Treaſon may be Committed | 3 
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Key. i 12, 13a 85 A 1 5 proites py 


An Inſtitute of the Book III. 

. 3. chap, 1]. Her Husband may Commit Treaſon againſt Her; 

for ſhe is a diſtin& Perſon from Him to this and many other Pur- 

; Tot. 8, 9, poſes. * The Queen Dowager is not within the Act. Nor a Pro- 

P. C. 12, "Rex or Guardian of the Kingdom ; nor a Collateral Heir Apparent, 
till He is declared Heir Apparent by Parliament. 

ay Son and Heir, The Second Son after the Death of the 

Fiſt m underſtood, 


of [See t e 1 V. & A. Sefſ.2.. 29 2. (. 9. whereby One that is a 
1 ta uſt, or marries a Papiſt, is uncapable to enjoy the Crown. 


a 


ee 


r 
H, 


e © Overt- Af or Open Deed muſt be alledged. in every Indict- 
12, 14 ent for. High Treaſon ; for the Words thereof Attainted by Overt- 
TIE Deed relates 185 tho ſeveral Treaſons before expreſſed. [See infra.] 
And here the Com aſſing and Imagining the Death of the King, Oc. 
mult be manifeſted by an Qyert-A& to make it High 'Treaſon ; as by 
i Arms to Pha it it; By Conſulting to Levy a War againſt 
im (for Lord Coke's Opinion to the Contrary is Denied to be 

Law) By Writing Letters, to excite others to ut with them; B 
aſſembling Men, in Order to Impriſon or Depoſe the King; By wri- 
ting Letters to ot Foreign 5e Thy Page Him to invade the 
Realm, Gg. Theſe Overt- ledged to Prove that One 
imagi 155 the My of the King * that He may be Provably (not 


wn in Writing, and kept privately in one's Study; but 
Tg, and publiſhed by the Delinqueat himſelf 

0 the Statute. Words without an 
iſhed, in another Manner, as an High Mif- 
55 55 or a Great Miſdergeanor ; but if a, Man is indicted only for 


1 int. 14 5 end. Bare Words, are not ſuch an Overt-A ; nor 
0 


ords ſet. down in Writin 


cannot ae to High Treaſon. doth any 
| yy ſhe 7 Liking, or App! ation to a Trai- 
peg g 1 al 177 8 4 


85 : DING ole 10 my "\ 4 N 


17 £11 14% I. 8 * F . | 
u 3 Inſt. 8, 9. 'Y to 75 G is to know rally, "The MEN | 
nen King's Wife, which as 3 be 
Marriage with the Ki r Death of the King 5955 a 
His Companion, 5 M And therefore i t extendeth not to a Queen Dow 
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| Commitet this Treaſon, it is Treaſon in Her. The El/deft Dau 
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Ch. I. Laws of England. 343 
— — — — —— —— — — 
the Miniſtry, To reſiſt the King's Forces by Defending a Caſtle, &c. 

To pull down A Incloſures, A Bawdy-Houſes, or Co do. any 

Thing elf for publick Reformation, is an Invaſion on the King's Au- 

thority, and a Levying a War. Thoſe that join with Them alſo '. 
are guilty, tho they know not their Intent, To raiſe a Force to 
pulldowna Particular Incloſuro or Bawdy-Houſe, Oc. is only a Riot. 

[See the 1 Mar. chap. 13. 

VA Bare Conſpiracy to Levy War cannot amount to Treaſon ! 3 1nd. 9. 
within this Branch. It muſt be an actual Levying of War. [Sce the F. P. C. 133 
13 Eli. chap. 1.1 r But a Conſpiracy againſt the King May be al- Kely. 19, 
ledges as an Qvert-A& of Com paſſing his Death; as hath been ſaid. 20, 21. 
«If 4 War is levied, The Conſpirators are all Traitors, tho all are * 3 Taft. 9. 
not actually in Arms. 

Thoſe that joyn Themſelves to Rebels, Oc. ſor fear of Death, =; 1ng. 10. 
and return at the firſt Opportunity, are not guilty of Treaſon. 


4. Or be adherent to the King's Enemies in His Realin, giving 
Aid or Comfart in the Realm or elſewhere. 


We mulſt ill underſtand That This muſt be Declared by ſomes 
Overt-Act. And Therefore an Adhering may be d proved, by Giving e : Ind 261. 
the King's Rnemies Aid and Comfort within the Realm, or without, 379% 20, 1t- 
but for Neceſſity- ſake the Adherency without the Realra I (Kale * 
ledged in ſome Place within England; and if the Jury finds upon 
Evidence any Adherengy without the Realm, They muſt find the 
Delinquent Guilty. So an Adherency may be proved by Surrendring 
the King's Caſtle for Reward, Selling Arms, Cc. To ſuccour a Rebel 
fled into another Realm, is not within this Clauſe; hecauſe a Rebel 
is not properly an Enemy; and becauſe the Statute is taken ſtrifly, 
© Enemies are Thoſe that are out of the Allegiance of the King. z nſt. 11. 
[See Of Subjeits, Book 1. ch. 1, Aud How Foreigy Tregſons ſhall Ne. 26.5 
be Tried, Book 4. chap. 1. Tit. Of the Court by Commiſſion, &c.] omg fg 


By the 16 Ann. chap. 10. Offices or Soldier Correſponding with Re- 
bel or Enemy apon Land our of Great Britain, or at Seq, I/ Guilry 
e 1d es F lf ei „ Beads 


. To go on with the 25 Ed. 3 Or n Man Counterſeirs the 

King's Great Seal, or Privy Seal, or f Mone x. 

This Branch of the 25 Ed. 3, does not extend to a Fixing of the 

Great Seal by the Chancellor to a Patent without an Walen; fo | 

it nor To the Taking of the 4 Wax impreſſed by the Great Seal (zin. 15.16. 
m one Patent, and Hxing it to another; for this is not Counter: [7 472 15s 

feiting the Great Seal, but 4 Miſ-uſing of it, There muſt be 1 aQual H. FP. C. 18. 

Counterfeiting, not r. or going about to Counterfeit. Alſo — 11 : 

it muſt haye the ikeneb, of the kings Cyeat Seal. Thole wo alg cr'y/ ue 

and conſent to the Counterfeiting, areequally Guilty within the AR. 

[See 7 V. z. 2 3-] This Statute mentions only the Greqr and 

Privy Seal; So that the Counterfeiting of the Sign Manual or Pri- 

2 Signet is not Treaſon within this AQ, Bat it is made High 

2 in Both Caſes by 16 2 Fh. & N. chap. 6. [See Of the 
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itute of the Book III. 


* 2 Int, 577, e Thoſe who Counterfeit Money in this Realm without the King's 
Jg. 16, 17. Authority (whether They utter it or not) are Guilty of High Trea- 
H. P. C. 20. ſon; and Thoſe that Have Authority to Coin Money, are Guilty of 
3 High Treaſon, if They make it of Greater Alloy or of leſs Weight 
ä than They ought. Clippers are not within this Statute. The King's 
Money here is ſuch only as is Coin d by the King's Authority in 
Gold and Silver (not in Braſs or Copper) within this Realm. But 
concerning the King's Coin, and the Counterfeiting of Foreign Mo- 
ney cutrent in this Realm, it is further provided for by ſubſequent 
Statutes ſinco the 1 Mar. $f. 1. chap. 1. [Sec 1 Mar. Se]: 2. ch. 6. 
5 Elis. chap. 11. 18 Elis. mou 1. 8& 9VWW. z. chap. 26. infra.] 
Forging or Counterfeiting of Foreign Money not current within 

this Realm is Miſpriſion of "Treaſon. FEE; 


6. Or if a Man brings. falſe Money into this Realm Counterfeit 
to the Money of England, knowing the Money to be Falſe, to Mer- 
chandize or to make Payment with it. EY ERIN Linn ©; 


* 3 Inft 18. It muſt be brought over actually Counterfeited according to the 
H. F. C 21. Likeneſs of Engliſh Money. [But ſee the 1 & 2 Ph. & Mar. ch. 11. 
. muſt be brougbt by Ode that knows it to be Falſe; It 
muſt ko from a Foreign Nation, and not from any Place 

- ſubſe to the Crown of England; and He that brought it over, muſt 
Utter it in Payment. Otherwiſe it is not High 'Treaſon within this 
„„ bone rm roy eee 
[see the, Srarures concerning the Coin, infra.) 

4. Or if e er the Chancellor, Treaſurer or the King's Ju- 

fiiees of the one Bench or the other,” Juſticen in Eyre or Juſti ces of 
Aſe, or other Faftices 75 ned to Hear and Determine, being in 
s their Places, doing their 2 „ on 16s ee e Þ 

s 3Inft.18. This Branch extends to no other Officers beſides Thoſe expreſly 
H. P. C. 17. named; and to Them only while They are in the actual Execution 
of Their Offices, repreſenting the Perſon of the King. It alſo ex- 

tends only to a Killing, not to a Wounding without Death. [See 
J TT NG 

All theſe Acts are High Treaſon by the Common Law, and are 

Declared to be ſo by the forementiond Statute, of the 25 Ed. 3. 

chap. 2. and by the 1 Mar. Sell. 1. chap. 1. the Statute of 25 Ed. 

chap. 2. is order d to be taken ſtrictly, and is not to be extended in 
Equity. And there wants nothing to the Feen of the Statute of 
Ed. 3. but a Limitation of ſame certain Time wherein the Offen 
4 All other kde 


. 


o 
* 


mall be accuſed. [See the 7 V z. chap. As 
bath been ſaid) m8 between ods 2 Statutes concerning Ny 
Treaſon are abrogated, [See 3 Taft n wat 

But ſince the 1 Mar. many Offenſes are made High 'Treaſon by 
Statutes, which were not ſo before. As concerning the Chin, the 

Pope, 'Popilh Prieſts, and Papiſts, The Propeſtant Succeſſion, and 
32000 es dt fs not is Nb 522 
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A the's Mar. Seſſ. 2; chap. 6. Forging'or Connetfeiring any 
Foreign Cin of Gold or Silver, Current hyibe King's Proclamation, 
is High Treaſon. [See 14 Eliz, chap, 3]. 0 * 
8 ; 4 
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By the 1 and 2 Ph. & M. chap. 11. To Bring into the Realm 
| Money Counterfeited According to the Similitude of Foreign Coir 
row Here, to the Intent to Merchandize with it, is High 
reaſon. _ | - 
By the 5 Eliz. chap. 11. Jhoſoever. ſhall Waſh, Clip, Round or 
File; And ö | | 
Ey the 18 Eliz. chap. 1. WWhoſoever ſhall Impair, Diminiſh, Fal- 
i, Scale or Lighten for Lucre or Gain the Proper Money' of this 
Realm, or that of other Realms made Currant by - an ag om, 
ſhall be Deem'd as an Offender in Treaſon, and Forfeit all His 
Chattels Abſolutely, and his  Hereditaments for Life, but without 
Corruption of Blood or Loſs of Dower. | 
By the 8 &,9 W. z. chap. 26. Whoſoever (except ſuch as are Em- 
floyd in the Mint) ſhall knowingly Make or Mend, or Buy or Sell, or 
Have in his Poſſeſſion, ans Mould or Preſs for Coining, or Convey 
fuch Inſtruments out of the King's Mint, or Mark upon the Edges 
any Currant Coin, or Colour or ild Any Coin reſembling the Currant 
Coin of this Kingdom, &c. ſhall be Guilty of High Treaſon, but with- 
out Corruption of Blood, or Loſs of. Dower. | See the 6 © 7 W. 3. 
chap. 17. 7 Anu. chap. 24. as to the Reward for Apptehending and 
Convicting a Counterfeiter or Clipper of the Coin, and Pardon for 
Diſcovery and Conviction of Accomplices, or like Criminals, c. See 
alſo of Public Felony relating to the Coir, poſt. By 6 Geo. 2. 
chap. 26. Counterfeiting Broad - Pieces, forbid by .Proclamation to 
be. received or uttered in Payment, is High Treaſon.) ian 
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Ay the 5 Bhz.\chap. 1. 1f any One ſhall by Writing, or Preaching, 


or By any Speech, open Deed or Att, ddviſedly maintain the Juri 


diction / the Bi ſhop of Rome Heretofore.Claimed in thi Realm, He 
#5, Cut of diPrgmunire for the Firſt Offenſe, and of High Treaſon 
for the Second Offenſe ; but, eithout Corruption of : Blood or Loſs of 
Dower. And If any Perſon, who ſhall have a Charge, Cure or Office 
in the Church, or an Office or Miniftiy.#n au Eccleſia feu Court, or 
Hall wilfully refuſe to Obſerve the Orders and Ruks for Divine Ser- 
Rigg jn the Ghureh of England, after Ie ſhall be admonifhed. hy the 


inert hn\Charch:of England, Cr that ball Say on Hear Private 


gl s Guilty. of High Treaſon; but without-Corraption of 
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"By the 23 Eliz. chap. 1. To Abſolve den Obellienct, and 
Recpncile Them to the Obedience of Rome, Treaſon in the Necon- 


ommons that 
main in the Queen's Dominions, or come from Beyond Sea, and 


Rome, on Willingly Receiae Auy ſuch Abſolurion, 
ſcæver 7 aid PH 1 in Llræ, He if Guilty of High Treaſon, oa 


E nd Rkeonciled. 210 , am.) Big! non BY Mt Se 4. 1 
ie 127. ** chap. 2. H any Eccleſiaſtick Born inthe Queen's 
at is Ordained or Profeſs d by Popiſh Authorgy, Mali 


4 Gol all-Refuſe a Second Lender of: the Qaths oof: Supremacy, 
Cet 6 


Ordinary, & Or ſuch as ſhall Deprane any the Rites and Ceremt- 
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An 


Inſtitute of the Book III 


- By the 1x Ann. chap. 11. V Ay Subject of rho Crown of Greer 
Britain Wa 


de adjutged fo in Scotland, and mo other. | 


not ſubmit to fone Biſbop, or —_ of ofice of Peace within Three 


Days, and take the Oathe, He ſball be Guilty of High Treaſon. 
Aud if any Subjctt, not being Ecclefinfiick, ſhatl not Return from 
a Popiſh Seminary within Six Months after a Proclamation in Lon- 
don, and Sulmut, &c. within Two Days, He ſhall be Guilty of High 
Treaſon, whenever He ſhall otherwiſe Return, [See the 1 Georg. 1. 
chap. 35. 3 Crorg. 1. chap. 18. Acts to oblige Papifls To Regiſter 
Their Names and Real Eſtates, Cc. and of Publick Felony rela- 
ting to Popiſh Prieſts, poſt. | "ry 


| j 4. of High 'Treaſon Concerning The Proteſtant Succeſſion. 


- By the 1 & 2 Ann. chap. 17. 1f any ſhall endeavour Advi ſediy or 
DireHly, to Hinder an Perſon, who fhall be next is Succeſſion to 
the Crown for the Time being (according to the Limitation By the 
1 & 3 W. & M. Seſl. 2. chap. 2. and the 12 W. 3. chap. 2.) He is 
Cuy of High Treaſon. And theſe that Malicionſly and Diret᷑tly 
An the ſame, by Preaching or Adviſed Speaking, ſhall incur t 
Præmunire. [See of Preminire, chap. 3. pol.! WAYS Why 
By the 13 W413. chap. 3. To Have Correſpondence, or keep Intel. 
ligence, with the Pretended Prince of Wales, or Knowingly with 
75 1 Employ'd by Him, or to pay Money to his Uſe, is High 


-* By the 4 Ann. chap. 8. 6 Ann. chap. 7. Whoſoever ſhall Mdoiſedly 
and diretily by Nritiug or Printing naintain, that the Preteuded 

Prince of Wales, Or any Other, Hath any Right to the Crown,” o- 
therwiſe thau verording to the Act, of the 1 W. & M. chap. 2. or 
12 W. z. chap. 2. Or that the Kings of this Realm by the AutIayity 
Parliament cannot make Laws To Limit and Bind the Crown: 
v3 to the Deſcent and Government thereof, ſhall'be'Gaiky of Higb 
Treb/ſon; [See of Præmnmire chap, 3s poſh. ] . | 23A * aa 8 AC 

-.\ By the 7 Ann. chap. 21. Crimes ant" Offenſes," which are High 
Treaſon and Miſpriſium of Treaſon by the Laus, of England, Yall 
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Ch. I. Laws of England 34 | 


„ 


1 is called Petit Treaſon in Reſpect to High Treaſon, which is a- 
gainſt the King. It may be Committed in Tree Caſes. For, 


By the 25 Ed. 3. chap. 2 2. It is Petit Treaſon, when a Servant kil- 
leth his Mafter, when a Wife kills her Husband, or when a Secular 
or Religious Slayeth his Prelate, to whom He ocvet h Faith and Obe- 
dience. [See 1 Mar. Seſſ. 1. chap. 1.] | 


If a Servant kills his i Miſtreſs, or the Wife of his Maſter, it is ' 11 Rep. 34. 
Petit Treaſon ; for She is his Maſter within the Letter of the Sta- 11 
tute. Judges are reſtrain d to take it by Equity. A Servant intend- 1 
ed to kill his Maſter, and did lay in Wait to do it, while He was his 
Servant, and did not do it till he had been a Vear out of his Service, 
it was adjudged Petit Treaſon within the Act. A Servant k pro- * 3 Taft. 20. 
cured another to kill his Maſter, who killeth him in the Servant's = dp bp 1 
Preſence, This was Petit Treaſon in the Servant, and Murder in p.33 1 
the other. If the Servant had been abſent, he would have been 
only acceſſory to the Murder. 

If a Viſe and a Stranger kill the Husband, it is Petit Treaſon in 
the Wife, and Murder in the Stranger. 

And ſo it is in the Caſe of an Eccleſiaſtick Perſon, Secular or Re- 
gular, if he kills his Prelate or Superior, to whom he oweth Faith 
and Obedience. 

If a 1 Child kills his Father or Mother, he is out of this Statute; 31 3 lnſt. 20. 
unleſs the Child ſerved the Father or Mother for Wages, Gc. in H · F. G24 
which Caſe He ſhall be indicted by the Name of a Servant. 

Aiders, Abettors and Procurers are within the Act, ® but in all = Crompe. 
theſe Caſes, if the Killing is upon a Sudden Falling out, or && De- 193%. as 
fendendo, &c. This is not Petit Treaſon. [See of Principal and 
Acceſſory, chap. 2. and Of A in Hi * 1 and Petit 


Treaſon, Bo 4. chap. 5]: 


III. n Felony (Felonia, from Fraß Fee, wad ra Price) fortherly 0 of Felony, 
was every Capital Crime Committed with an evil Intention. But 1. oY 
a bare Intention to Commit Felony is not puniſhable. as Felony, tho lon. 

Finable. [But ſee 3 H. 7. Chap. 14. 9 Ann. cha Ee is a Word I 18 391.4. 
o appropriated by Law, tie Mo ako Be ed by any 3 loft, 13,38, 
other. So that Felonice muſt of Neceſſity be laid in the Indictment 

for Felony.” At this Day ln 0 Petit Treaſon, Murder, 
Homicide Burning of Houſes, Burglary ” Robbery, Rape, Chance- 

medley, Death occaſion'd by Self-Defenſe, Petit Larceny, Breach 

i fl on, » and TO after one is inprifon'd” or arreſted 

or Felony, G . 

It is either by humos Za 61 ans 555 Felonies by c 2 
Tato are Mur ler, de hes, 0 dl 6 ſe, $e Defendendo, Chani 
' medley, Larceny, Robb —4 Burglary: A, or 10 00 Burning, 


\ Breach, of Priſon, es arg very many, which will 
1285 10 ere W "af 8 Fei p c 6 by the 


appear in their Order. .'T} 
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An Inſtitute of the Book III. 


King's 8 7 G. 3 „Felonies of Soldiers and Mariners. 4. Fe- 
lony by Tmbeziling the Kings 5. Felonies Relating to po- 
piſh Prieſts, 6. Felonics by Rioters, and vs Felonies by Breach of 
Priſon, Eſcape and Reſcous. 


. of Felonles Relating to the cin. 


y the 8 & 9 W. 3. chap. 26. It is Felony to Blanch aper for 
f $9 0 to mix Blanchd Copper with Silver, or Knowingly and Frau- 
dulently't to ** 4. Sell, or offer to Sale, Blanch 8 opper alone, or mit 
with Silve notoi ngly and Fraudulently to Buy, &c. any Mix- 
ture that ll be Heavier than Silver, a hok and touch and wear 
Trike Standard Gold, but be manifeſtly worſe; or to Receive or Buy any 
- Counterfeit M illd Money, or Mill d Money unlawfully Diminiſhed, 
| and not Cut in pieces, at a lower Rate than the ſame by its Deno- 
* mination. ſhall Import, or as Coined or Counterfeited for. 
[See the 6 & 7 V. z. chap. 17. An Act to Prevent Counterfeiting 
and Clipping, the Coin of this Kingdom, and the Reward for Diſco- 
* of Coiners, Oc. [See Of Pardon, Book 4. chap. 5 4 


2. Of Felony againſt the King, and the King's Counſellors, Ge. 


A the 3 H. 7. chap, 14. It is Fxlon 4 for any Seorn Servant in 

1 be Cheque-Roll of the King's Hou under 7b State of a Lord, 

3 221. As der cy, Compa ings, Conſpiracy aud Imagination 

uth 7, Porn to Deſtroy or Murder the King, or any Lord of 

AA Realm, or any other Perſon, Seorn to the King's Council, 

+$@ «© 1. thereof Ben I; Tel of the ſaid Houſhol Wye the 
Steward, &c. 


» 3Toft 3, Þ A Conſpiracy, or 11 by TIP 7 within ths King's 

» hee makes it Felony by this Statute without any Overt- act. 
1 Mg Perſon againſt whom the Conſpiracy is Form' 4 muſt be the 

| , Or of the King's rand Council, exce ept ſach Great Officers as 


2 : aal 7 eee 57 an ontrollet of the King's Houſhold, who 
N bar 3 191 not 1.75 LA: 18 Council. [See Of the Court of the Lord 
"Steward, & 075 Felon Fink chap: 2. And ſce the 
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Ch. 1. Laws of England. 


Ti 00 Sureties in a Bond, not to be Reconciled to. the See of Rome, 
and not to Enter into any Conſpiracy againſt the King, He. ſhall be 
adjudged a Felon. ¶ See Book 1. chap. 5. near the End. 

By the 39 Eliz. chap. 17. Soldiers and Mariners Wandering with- 
out a Teftimonial, or Idle Perſons which wander as Soldiers and 
Mariners, ſhall ſuffer as in Caſe of Felony without Clergy. 


[See the Offenſes which are made capital in Soldiers, and the 
Puniſhments they are liable to in the Statute 6 Geo. 2, chap. 3. the 
laſt Act for preventing Mutiny and Deſertion.] _ 

[See the 11 & 12 W.3. ch. 7. For the more Effectual Suppreſſion 
of Piracy, infra, Gc.] 

See the 12 Ann. chap. 18. Concerning the ail Deſuudtion of 
Ships of War, and of Merchant ny 4 in Danger, G 

See the 1 Geo. 1. chap. 47. For the Puniſhment of Soldiers that 
are of the Popiſh net, and the Puniſhment, for Seducing | Sol- 


diers to Deſert. 


By the 7 Geo. 1. chap. 6. If any. Soldier ſhall Raiſe a Mutiny, or or 
Refuſe to Obey His Superior Officer, or ſhall Refoft any eg in the 
Execution of His Office, or Draw or Offer to Dram, or Hall Strike 
or Lift up any Weapon, Againſt His Superior Officer, it is Felony. 

4. Of Felony By Imbezilling the King's Armour, Ge. fas. 02 
By the 31 Eliz. chap. 4. I any Perſon having the Charge or -. 
flody of the Ki ing Armour, Ordinance, Munition, &c. or of ay 
FVittuals provided for Soldiers, Mariners, &c. ſhall for Luore 
fully Imbezil the ſame to the Value of Teenty Shillin 7 (tho at ſeve- 
ral Times) He ſhall he Adjudged Guilty of Felony. And by the 22 
Car. 2. chap. 5. toit hout Ben t of the Clergy. TSce the '22 6 23 Dale 
Car. 2. —_ 23. See the 9 108 chap. 41. and the 1 Geo. . 
chap. 25. To preſerve the r to re tele 0 Soo 
alſo Of Forfeiture, Book 4. chap. 5.] | rg 

. of Felony relating to Popiſh Pie, 17 tel 
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% the'27 Eliz. chap. 2, Whoſacoer Hel willingly Receie, Re. 
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rotlamation, or after au . 14> Fuſtice of -; 11.2 
E &c.; from making dbe\ſaid Proclamations They, ſhall-he:dd- dale 
Judged Felons without Clerg y. S i aαν Perſons ally, Rio- 
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350 An Inſtitute of the Book III. 
Down, or Begin to Demoliſh or Pull Down any Church or Chapel, 
or Building for Religious Worſhip, Certified apd Regiſtred, accord- 

ing to the 1 W. & M. chap. 18. or any Dwelling- Houſe, Barn, Sta- 

ble or ot her Outhouſe, They ſhall be Adjudged Felons without Bene- 

7. Of Felonies By Breach of Priſon, Eſcape and Reſtons. 

H. p. c. s. ' Breach of Priſon and Eſcape may be Committed by the 4 Party 
Himſelf; Alſo an Eſcape by an Officer and a Private Perſon ; a 


o 


Reſcue by a Strange. I au . 
H. p. C. 81. I. Of Breach of Priſon and Eſcape by the © Party Himſelf, 
d * 5899 Breach of Priſon, for any Cauſe, as Treſpaſs, was Felony at the 


'3% Common Law. But now Breaches of Priſon for Offenſes not Capital 
are not Felonies. For, S | 


By the 1 7 5 2. Me that Breaketh Priſon, ſhall have Judgment 
of Life and Member for Breaking of Priſon only, except the Cauſes, 
for «which He was Taken and Impriſon'd, Did <4; 80 ſuch Fudg- 


ment, if He had been Convicted. | See 2 Haff. 58 


S. f. c. 3ob. A Priſon within this Statute is the Stocks; The Priſon of a 

we Lord of a Franchiſe; The Cuſtody of any, that Lawfully Arreſts ; 

Hl. P. C 10%. or the Hbuſe of the Conſtable, that Lawfully Arreſts, or other Perſon, 

* 2 Inſt. 590. where Detained, as well as the Common Gao]. * But if the Priſon 

H. F. C. 108. {Fired without the Privity of the Priſoner, He may Lawfully Break 

it, to Save Himſelf. If a Gaoler does Yoluntarily Permit a Felon to 

Eſcape; it is Felony in the Gaoler, not in the Priſoner: If the Gaoler 

is Negligent, it is Felony in the Priſoner, and a Miſdemeanor in the 

Gaoler. If the Priſon is broke by Hrrangers without the Priſoner's 

* 2 Inft. 589, Procurement, No Felony in the Priſoner. To Go out of the Pri- 

$Þ.c. 30,31, ſon, hen the Doors are open, is not Felony, no more than when the 

H. P. C 108. Gaoler Suffers! the: Pri ſoner to Go at large. For the Statute. Re- 

quires an Actual Breaking with. Force and Violence, by the Priſoner 

Himſelf, or others thro His Procurement, or at leaſt with His Privity. 

If He was no way Concerm d in the Breaking, and yet Eſcapes thro' 

the Breach, He Fan be Indicted only for the Eſcape. Tho' He Breaks 

"the Priſon by opening a Paſſage to-Eſcape, yet if He does not Eſcape, 

te mere Breveing does not amount to Felony, If One is Commit- 

= 2 Inft.592, ted only for * Suſpicion df Felony, yet if the Felony is done, it is 

H 420% Felony to Break the Prifon 4 otherwiſe if no Felony was done. But 

z Inſt. 69,70, if the, Offenſe, for which, the, Party Was Committed,” appears 

221 Matter of Record, as when a Perſon Pfeſent in Court is Committed, 

dr the Parey is taken by 4 Caplar, it Is Peloby to Broak the Priſtp, 

tho' the Party was innocent; or no Felotiy done. Whereas if the She- 

- riff, Ge. by the Authority which the Da Gives Him, Arreſts an In- 

nocemt Man, He may Reſeue Himſelf. So Note a Difference betwixt 

a Warrant of Rechru and a Warrant in Lam. One muſt be Comi- 

mitte By Lawotul Mirrinnut) elſe the Breach of Priſon is no Felony. 

H. PC. og Preuch of Priſon turns intq Felony oni though the Priſoner Was 

Committed for High Treaſon, For it is not made Treaſon by the 

: 2 Inſt. 59023. Ed. 3. obup. 2. or by any ſubſecuent Statute. ; But if à Priſoner 

1. F.C. 15% Pisakes d Priſon to let out Praytors, Tus is Treaſom: o becauſe there 

. 77. are no Acteſſories in High Tyeaſon; If one is Impriſon d for Petit 

2 2 loſt, zh arbeny, or for Killing a Man ſe Defendendo, or By Misfortune, 
Hanh Breaks the Priſon, | ig hot Felony: F391) * . 2.0 59 N Th 

ny Thus Of Brouob-ot Priſer by the Narty Himſelt. 204 
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WY 1 
By Eſcape aſter an Arreſt Felony alſo may be Committed by x 7 750 
Party. If a Perſon Eſcapes b Before an Arreſt, Ho cannot be Puniſh'd oH. rn, 
as a Felon. But if Flight is found, He ſhall Forfeit His Goods. © Per- 21. 
ſons Preſent at the Committing of a Felony muſt uſe their Endea- 11 278 _ 
vour to Apprehend the Offender ; otherwiſe They aro to be Fined H. P. C. 8g. 
and Impriſon d. [See the 3 Ed. 1. chap. 9. 13 Ed. 1. chap. 1. Of 
_ and . And the 3 He. chap. 1. In Caſe a Murdcrer E- 
, infra 

By 9 Geo. 1. chap. 28. It is Felony, to oppoſe ſerving Proceſs in 
the Mint, or to abuſe any Perſon ſerving Proceſs, or to make reſcue, 
or conceal a Priſoner, th And to join in any Tumult, or oppoſe 
the Execution of Proceſs there in a Diſguiſe, is Felony without 
CIorgy- | 
By 11 Geo. 1. chap. 22. It is Felony for Three or more; within 
the Bills of Mortality, where Perſons ſhall unlawfully aſſociate, to 
ſhelter themſelves from Debt, of which complaint ſhall have been 
made by a Preſentment of tho Grand Jury, to oppoſe ſerving Pro- 
ceſs and Aſſault the Perſon ſerving, whereby he ſhall receive bodi- 
ly Hurt; or for any Perſon to oppoſe an Officer of Juſtite, or to 
reſcue or conceal a Priſoner taken chere. 


21. By an T Officer, Thers may be a Felony by a 7olvatary Erg e . is, 855. 
The Puniſhment for a Negligent Eſtape is a Fine. But for a Ver + 115, 
- huntary Eſcape The Officer is Eſteemed to be Guilty of the ſame 4 15. 
Crime, that the Perſon Permitted to Eſeape ſtood: Committet! for, 

whether for Treaſon or Felony. Eſcapes ſuffered by © Private PE « f. pC. 112. 
res who have Felons in their Cuſtody,” are puniſhed (general 
king) as Rſrapes agents by Officers. Agar erer the E- 8 gow fl 
pe Of Felons N 1 cha 5 31 Bd. 3. Chap. | 14. 1 Rich. 3. , 


chap. 3. 19 H. 7. chap. 10. a for the Gable, Book 1. chap. 7. 
3. Felony may bo e By a Stranger, when Publick u- 
flies is Hinder d by a * Reſcue, or when a Stranger Takes one away 


Mi 


f$. P.C. 31. 
A 2 Inſt. 589, 


iſde- &us. 


934. 


By Violence, that is Arreſted for Felony By lawful Authori 
Hindrance to Arreſt One that has Committed a Felony, is a 
meanor only. © But if the Party is Arreſted, and hen Reloud; of = 
the Arreſt was for Felony, The Refeucr is a Felon; If for Pred- 3 
ſon a Traytot, becauſe They are all Principals.” Tf for Tv, 
Oc: The Reſcuer is Finable, Rely „n 
;\# There na ene, really dene, and a Lao Comin hr 
ment. | +45 | P, 1 * 
1 Pricate Felonies are Thoſe tat are immodiately Hurtful to. Wes 
particular Ferſons; tho Theſe too are againſt the King, His 'Orownh ook P 86. 
and Dignity. Theſe Private Felonies, more immediatel apainibthe * © 
Inferior Members of the Commonweakh, are ſuch as A oththitted, + 11! : 1 
1. Againſt the Liſe of a Subject. ene ind Without Tu- 15 
_ away his Life; 3- Aga inſt His Goods; 4- is Hubibatiun, 
| 5. There are — Bate Pelonics Bot Oagital By: Baue, 
which more immediately do Cofivern'the Subjo&* > 03 © 
1. Of Private F 127 4 dro ugainſt the Tir of the SukjeR. 
The Lſ of a Subject may roy'd ſeveral Ways; as 1, By 
Murder, 2. By ene ugh, 3. By Chancemealy. 4. By Neceſſity. 
Murder an Manſlaug ter are Properly Felonies; but in all the 
Inſtances d One may be Arraigned for Felony and 


Murder. Ses of Ghancemedly and o Killing By e infra.) 


A 39% * M Mur- 
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nt 28 5.b. .* Murder (Maurdrum, Sax. Mordirue) may be Committed upon 
N. % One fell, or upon Another. 4 


r 


{ 


ESS 


Dale. eh. s. lei, lee eee 3! 1 417 Un 2: 
Felon Sr” Murder of One's Self may be committed, when one Kills Him- 
Kely,121, 


122) > ſelf by Hanging, Poyſoning, Drowning, | Stabbing, Gc. with De- 
liberation and a Direct Purpoſe... In this Caſe one is 'Ferm'd Felo 
de ſe. But the Perfon that Commits this Felony, muſt be of the 
Age of Diſcretion and Compos Mentis. Therefore If an Infant under 
the Age of Fourteen Years, or a Lunatick During his Lunacy, or 
one Diſtracted by Force of a Diſeaſe, or an Ideot, kills Himſelf, It 
is not Felony. If one, during the Time that he is Non Compos 
Mentis, giveth himſelf a mortal Wound, whereof, when he reco- 
vereth his Memory, He dieth, he is not Felo de /e; for at the 

1 z Inſt. 54+ Time of the Stroke he was not Compos Mentis. I In fome Cafes he 

Dalt. ch. 145. vhg maliciouſly Attempts, to kill another, and in Purſuance of 

5.34% ſiuch an Attempt unwillingly kills Himſelf, is a Felo de ſe. As when 
One Haſtening to kill another, falleth upon his Weapon, which he 

held up in his own Defenſe. But as in other Felonies, Death muſt 
enſue within a Tear and a Day after the Stroke. [See of the Coro- 
ner, Book 1. chap. 7. Of the Court of the Coroner, Book 4. chap. 1. 
and of Forfeiture, Book 4. chap. 5.] 


m 3, 


BE 


Cromp. 24. 


3 Cirgumſtances That the Infant did Hide the Body, Gr. it is Felony. 
Sete 


N | guappations Inf got] . 
nt Malitia ſupplet & atem. 8. P. C. 16. b. * | "BY 
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It muſt be with Malice Forethought. * Malice is a formed Deſign ' * 
of Doing Miſchief to Another; ſo that Hatred and Malice Differ. . 
He that Doth a Cruel and Voluntary Act, whereby Death Enſueth; 3 Cro 131. 
Doth it of Malice Prepens d and Forethought in the Eſteem of the 

Law, tho He doth it of a Sudden. Therefore Malice is Expreſſed 
by the Party, or Implied by the Law. 1. * Expreſs Malice is when ; 3 = 1. 
the Killing is with Malice Prepens d or Forethought; with a Sedate ,; * Nur 
Mind and Formed Deſign To Wound, Poiſon, or To Do ſome Per- 

ſonal Injury to Him that is kill'd, the Malice Continuing until the 

Mortal Wound or Hurt is Given. This Malice may be in the Prin- 

cipal that Doth the Act, or in the Principal Aiding and Abetting ; | 

and in the Acceſſory Before the Fact. When a Perſon in Cold Blood, Ty 
Maliciouſly, Unlawfully and Deliberately * Beats Another, or Doth H.P.C. 49, 
other Corporal Damage in ſuch a Manner, That He Afterwards Dieth Kely. 64,65. 
thereof, He is Guilty of Murder By Expreſs Malice, tho He did not 127, 133, 134. 
Deſign to kill Him; But if He Beats Him only in ſueh a Manner, that 

It appears He only meant to Chaſtiſe Him, It is Manſlaughter only. 

If One Executes His Revenge upon a Sudden Provocation in ſuch a 

Cruel Manner, with a Dangerous Weapon, as ſhews a Malicious and 
Deliberate Intent To Do Miſchief, and Death enſues, It is Expreſs 


More come together to Do an Unlawful Act, as to Beat a Man, To Bait. 5. 71 
Commit a Riot, Io Rob a Park, (5c. and One of Them Kills a pe 347 „ 
Man, This is Murder in All of that Party that are Preſent, Aiding > 31, 

ori Aſſiſting, or that were Ready To Aid and Aſſiſt, tho but Lookers Kely.87,1 100 
on. Otherwiſe of Them that Come By Chance. It is certain, That 117, 127. 


where The Principal Intent was to Commit Another Felony, and a Ve" 
Killing Happens in Purſuance of that Unlawful Purpoſe, All are . 


P. C. 48. 
2 Ho 1.471 


0 To Cover His Miſchievous Intention. / If upon a Kely. 54, £ 
One 


L He is Guilty of Murder; becauſe He ſhew'd at firſt, that He. 
intended to kill Him. But if He had made no Paſs at Him, till. His 
Sword was Drawn,and till He was upon His Guard, and then Fights 
with Him and Kills Him, He is Guilty of Manſlaughter. nlp. 
Sometimes The Malice, intended to one, makes the Accidental: 3 in . 
Death of Another to be Murder. As A Having Malice to B. ſtrikes 9Rep.s "= 
at Him and miſleth Him, and kills C. This is Murder in 4. If one. 
lays Poiſon. to kill B. and & takes it and Dies, This is Murder in 9 
him that laid the Poiſon. If one Reſolves to kill the next Map Ie 
meets, and does kill Him, It is Murder, tho He knew Him not; for 

5 b . 4 Z. # nl e did ebnen It 
IT? 4 VB BIO — res. II — —— — — — 

1 criminalibus Sufficit generalis malitia intentionis cum facto parit grau. 
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* HP: C:47, It is Malice Againſt All Mankind. In the Caſe of 2 Dwelling, It is 
Kely. ;6. | Agreed, that where Two Perſons meet and Fight in Cold Blood up 
ona Precederit Quarrel, or at ſuch a Day after the Quarrel, in 
| which It may be preſum'd the Blood was Cool'd, and One killeth 
the Other, He is Guilty of Murder; tho” He had often declin'd to 
meet Him. In like Manner If J. Challenges B. and B. Refuſes to 
meet Him, but Tells 4. That He ſhall go the next Day to ſuch a 
Town about Buſineſs, and then 4. meets B. on the Road the next 
Day, and Aſſaults Him, whereupon They Fight, and B. kills 4. He 
is Guilty of Manſlaughter only. If 4. Challenges B. and B. Refuſes 
to meet him, but tells Him that He always wears a Sword, and 
ſhall be always Ready to Defend Himſelf, and then 4. meets Him 
and Attacks Him, and A. is kill'd, B. is not Guilty of Murder, nor 
of Manſlaughter, if the Killing was Neceſſary in His own Defenſe. 
In Duelling, not only the Principal who actually kills the Other, but 
alſo the Seconds are Guilty of Murder, whether They Fought or not. 
And the Seconds of the Perſon kill'd are Equally Guilty, by Reaſon 
of the Encouragement which They Gave Their Principals, by Join- 
ing with them. H. P. C. 51, comr. [See Of {frays, infra, and the 
| 9 Ann. chap. 14. where Any Perſon Aſſaults and Challenges An- 
bo0ther to Fight for Money won at Play, Oc.) Theſe are Inſtanees of 
bH, p. C. . Expreſs Malice, b becauſe the Acts are Cruel or Unlawfil, Delibe- 
. 1 46 Tate, in Purſuance of the Unlawful Act and Immediate Hurt of An- 
erste other; or By Neceſſary Conſequence. 2. But There is alſo a Males 
'  Hnphiedby the Law, where It is not Exprefs'd in the Nature of the 
<31oft,5:,52. Act. This may be in'Three Caſes. In Reſpeft of the © 4577 
r 51. Rilling; As By Poiſoning See 1 Ed. 6. chap. 12. ] of when One Kil 
, — * j leth Another without any Provocation, or upon a Slight Provocation. 
No Affront by bare Words or Geſtures is fufficient Provocation. Lee 
« 3 Inſt. 52. Of Manſlaughter, poft.] 4 In Ro of the Perſon Killed; ag 31 
Ie 484g. Conſtable or Watehmar is kiltd doing His Duty, or Any Other th 


” & > 
” 


Rep. 66,68, FI ETD va r n £228 $04 Any Ot b 
Kely. 5s. comes in Aid of the King's Officer, while He is Executing His Office, 


Contr. tho the Killer knew Them not to be ſuch Perſons, yet It is Murder 
NBC ,; Others contend, that He ought to Have Notice from Them, that 
2 Cro. 279, They come to keep the Peace, 5c. If a'Bailiff is Executing a LA 
; Co. 183, ful Warrant, and is kill d, Here Malice will be Implied, tho, the 
33% Bailiff Aireſts one on a Sunday ¶ See 29 Cur. 2. chap. 3. J or tho! He 
ſumebys not His Warrant, where It may be Demanded, and tho the 
Proceſs is Erroßeous. But If the Bailiff do that which is Un war- 
rantable, (as if He Breaks Open an Houle to Arreſt in Civil Cafes, 
either By Night or Day) and is Slain, Malice ſhall not be Implicd 
to make it Murder. So It'is where the Baififf. G. hath no Autho- 
* 3 Inft. 522 Hey at all, [See Of 'Bailf},"Book'r. chap. 7.] © Ti Refptt? of The 
Balerch. 14. Bln Kili as I One Alliults Another to Rob Hith, and in Re- 
to en. 143 · 0 og Are * ” ; YT, WE I: TAR OS 
p. F. , ee kills Kim; TF'a Piiſorier B) Dureß of the Gaoler cone ie 
F. C. a6. an Untimely- End; If One is Executed” By Command of a 5 


whs Hath no Iuriſdiction in the Cauſe; If Execution is not 
Lawfal Offer; or if the Sheriff, Cc. when He ought to Hang the 
Piity Attainted, does Burn ot Behead Him; or if an Officer Autho- 
rized to Whip) Gr. does it wich ſuch Rigeur, that by Means thereof 
the Offender Dieth, &c. In All Theſe Caſes the Law doth Imply 
Malice. ¶ See: the Statute of -Srabbing;-1 Fac. 1. chap. 8. puſt. Hr 
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Laſtly, It is ſaid in the Definition of Murder, That the Dying 

muſt be within a f Yar and a Day after the Stroke, Wound, (Fc. * 3 Int. 53. 
For If One that is Wounded, Poiſon'd, c. dies after That Time, 5 Rep: 1. 
The Law Preſumes He Died a Natural Death. So It is in Caſe of a . 
Felo de ſe. The whole Day, on which the Hurt was Done, ſhall be 
Reckon'd the Firſt. 8 It is no Excuſe, where another is wounded, . ke1y; 26. 
If the Party Dies thro his own Negligence or Diſorderly Living; tt 
for the Wounds were the Principal Cauſe of the Death which en- 

ſued. os fa he 1 


By the 3 H. 7. chap. 1. hen one 1s ſlain in the Day. Time, and 

the Murderer Eſcapes untaken, The Townſhip that ſuffers it, ſhall 
be amerced, And the Coroner ſhall Enquire thereof upon the View 
of the Dead Boy. | 


The Town ſhall be amerced, If any Man kills another in his 
own Þ Defenſe, and Eſcapes. ile 2d ee anl. 313. 
i If a Murder is committed in the Day-Time (not in the Night) 3 1n8. 3 
in a Town not Incloſed, and the Murderer Eſcapes; The Town- 1 Rep: 6, 7 
ſhip ſhall be amerced. But if it is Incloſed, whether the Murder 
is Committed by Night or Day, The Townſhip ſhall be amerced, | 
if the Offender Eſcapes. For the Gates ought to be ſhut from Sun- 
ſet till Sun-rifing. [See the 13 Ed: 1: chop: 1. and of Hue and Cry 
under Robbery, poſt: ] i Wh Ne 1 
See the 22 Fac. 1. chap. 27. An Act to prevent the Murdering of 
Baſtard Children; and Note, That when the Birth of the Child is 
Concealed, It ſhall be taken to be Born alive; And If it is Dead, it 
ſhall be ſuppoſed, upon Account of the Concealment, That the 
Mother murdered it; unleſs ſhe proves that it was Still- born-.1 
The Intent of the Mother; to Conceal the Child, makes it to be 
Thought Murder, tho in Truth the Child was Born Dead.] 
2. Of Manſlaughter. flags rd ut; 
R Manſlaughter is the Killing of another without Malice, in a> lu, 277 
Preſent Heat on a Sudden Oyarrel, upon a Fauſt Provocation, or in 3 Init 55: 
the Commiſſion of a Foluntary and Unlawful Ad, without any De- 7 
liberate Intention of doing Miſchief, There is no Difference betwixt _ 
Murder and Manſlaughter, but That Murder is upon Malice Fore- | 
thought, ; Expreſs or Implied ; and Manſlaughter upon a Sudden Oc- 
caſion, or without an Ill Intent. Therefore in Manſlaughter there 
ean be no Acceſſories before the Fat. 
It muſt be upon a l Sudden: Oyarrel, where the Party Guilty did ' Cromp. 25. 
not appear to be Maſter of His Temper, by talking calmly upon the no — * 
Quarrel, or afterwards upon other Diſcourſe, whereby the Heat of the z Cro. a6 
Blood might be preſum'd to be Cool'd. Therefore where Two meet 
together, and ſtriving for the Wall, one kills the Other; This is Man- | 
flaughtcr. ® And ſo it is if they had upon a Sudden Occaſion gone = 3 In. 5:, 
into the Field and fought, and, the one had kill'd the other, For all p. c. 1 
is one continued Act of Paſſion upon the firſt Sudden Occaſion: If 85 * jt,” 
Two fall out on a Sudden and Fight, and one Breaks his Sword, and Bake $4246: 
| : ; 2 Z 2 ie f ena“ 1994. F 
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E Stranger ſtantling "rp FREIES him another, and he kills therewith, 
„et ne 15 r an Bot 
Or it mull be upon a \Procottion. But when it appears that 
Wd One Hathikilld another; t ſhall be intended at firſt that he did it 
W Kely. 27. ®Malicioully; unleſs he can prove that he did it upon a Juſt Provo- 
» Kely; 280 cation. No Breach of a Man's Word, or Treſpaſs either on Lands 
131,132,134 afGoods, no Aﬀront by Words or Geſtures will Excuſe the Killing of 
atiother, "frei the Guilt of Murder, or be thought a Juſt Provoca- 
*Kely.55,60. tion. P But if upon ill Words (as Giving the Lie, calling another 
Son of a Whore, Gc.) Both the Parties ſuddenly F ight, and one kills 
the other, This is but Manſlaughter. For it 15 a Combat betwixt 
Two upon a Sudden Heat. Juſt Provocations may be in the follow- 
Manner. 1 As if one ny Angry Words ſhall Aſſault another, 
either By pulling Him by the Noſe, or Filliping upon his Forehead, 
c. and he that is ſo Aſſaulted ſhall Draw his Sword, and imme- 
diately kill the other, This is only Manſlaughter. For the Peace 
Was decked by the Perſon Kill d, and an Indignity was offered to tho 
Slayer, ſo that he might Reaſonably a apprehend that There might 
be ſome further Deſign upon him. If a Man's Friend is aſſaulted 
7.40, 6o, by by another, or engaged in a Quarrel that comes to Blows, and one 
1, 25 136, in the Vindication of his Friend ſhall on a Sudden take up a miſchie- 
137- vous Inſtrument, and kill the Enemy of his Friend, That is but 
Manſlaughter. So it is if a Man ſees another injuriouſly Reſtrain'd 
f his Liberty b Pretended Preſs-Maſters, (5c. and out of Compaſ- 
comes to his Reſcue, and kills any of thoſe that ſo In juriouſly 
Reſtrained him, That is NE: LNA. If the Party injured 
' ſubmitted, and there was no Affray.] Again, when a Man is taken 
1 Vent, inf Adultery with another's Wife, * the Husband preſently kills 
—— the Adulterer, This is a Juſt provocation, and makes it Manſlaugh- 
212. ten. . Nor here was the Higheſt Invaſion-of Property. [See Lev. xx. 
Kely. — . 10. 
he, £ 0 Unlacyal Att muſt be without Deliberation, and without 
25. Intention of one's a Perſonal Hurt, to make it Manſlaughter. For 
1 If the Unlawful is Deliberate, and tends to the Perſonal Hurt 
of any immediately, or by way of Neceſſary Conſequence, and 
. F. C. za, Death" enſues, It is Murder as before obſerved. u So that any Un- 
** lawful A& without an III Intent, is Manſlaughter ; with an ill Intent, 
H. p. c. 32, Murder. * As when two Play at Foils, Ki one kills the other, it 
57. is Manſlaughter only. For tho the Ad was Unlawful, yet there 
was no Deliberate Intention of Doing a Perſonal Hurt. Y If Two 
Maſters of Defenſe, without the King's Command, play at Hand- 
Dale; I Sword, &c. and ane Hunts the other ſo- that He dies within a Year 
P: 9 and a Day, it only Manſlaughter, It is not Felony, if it is by the 
King's Command, (.) For that in Friendly Manner they Play by 
Conſent, and for Sport to Try their Manhood, or That They may be 
able. to do the King a Servise in that Kind, as Oceaſion ſhall be of- 
| fered. So if Death Happens by Playing at F oot- ball, by Wreſtling 
and ſuch like Sports, which are attended with no apparent Danger 
n 31. of Liſe, and are uſed only for Sport or Exerciſe, * If one Killeth 
. F. SA, another by Throwing a Stone over a Wall, in a Place where Men often 
Reſort, or by throwing a Stone wantonly at another in Play, and By 
doing ſuch Idle Action as cannot but Endanger the Bodily Hurt of 
ſomè one or other, It is Murder, It done with an Evil Intention to 
4 e Hurt; ; 


3 Kely. 133. 
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Hurt; If without ſuch Intention, It is Manſlaughter. The Intention 

of Evil, tho not againſt a Particular Perſon, makes Malice Implied, 

*: Certainly If a Man knoweth that People are paſſing By in the : 3 Inft. 57. 

Streets (as in London, where there is a Continual Concourſe of Peo- r. 

ple paſſing up and down) and Throws Rubbiſh, a Piece of Timber ; 

or Great Stones from a Houſe, and Killeth another, It is Murder, 

tho' He calls out to the People To Stand aſide, becauſe in Common 

Preſumption his Intention was to do Miſchief, when he caſts a Thing 

down amongſt a Multitude of People. Other wiſe if he had call'd out 

in a Country Town, where there is no ſuch Frequency of Paſſengers. 

b If one by Shooting at Wild Fowl, Hare, &c. kills a Man By Ac- * 3 Inſt. 56. 

cident, If he is not Qualified to keep a Gun, It is Manſlaughter. 

But if he was Qualified to keep a Gun, and the Act was Lawful, 

It is Chancemedley only. But, tho' Qualified, If he Shoots at a 

Cock or Hen, or any 'Tame Fowl of Another Man's, and he kills a 

Stander-by, It is Murder, for the Act is Unlawful. © So if one, „; 10g. 36. 

meaning to Steal a Deer in the Park of another, accidentally Killeth contra. 

a Boy that is Hid in a Buſh, This is Murder. But Oyzre, becauſe K, © 37" 

the Unlawful Act doth not Tend immediately or by Neceſſary Con- e 

ſequence to the Hurt of anot er. 'S 1.4 worn 

Alf a Phyſician gives one ſuch Phyſick; that the Patient dies of it 1121 
in the Operation, It is not Homicide; if there was no Felonious In- * F. C 16. b. 

tent. But if one that is not of the Faculty of Phyſicians takes upon 

Him the Cure of a Man, and he dieth of the Potion, Gr. It is fai 

to be Homieide and Felonnn gg. 

But there is a Manſlaughter, which is puniſhable as Murder. For, 


4 By the 1 Jac. 1. chap. 8. When one Thrufts or Stabs Another, nat 
having Then a Weapon Draten, or Then Striking firſt, ſo that He 
dies thereof within Six Months after; ali ho It were not of Malice 
by Forethonght, He ſhall not Enjoy the Benefit of bis Clergy, 
This a Mall not Extend to Charge any with Thruſting or Stab- 
bing, when it is done only Se Defendendo, By Mi fortune, or in keep- 
ing Peace, or in Chaſtiſing a Child, or Servant, with ub Intent or 
Purpoſe to commit Manſlaughter. Fe 74s Þ 


| Obſerve upon this Statute; That whete a Perſon who kills ano- 
ther, was at any Time ſtruck by the other in the Quarrel, ot where 
He had a Weapon drawn at any Time in the Quarrel, before the 
Thruſt, or Stab or Mortal Wound was given, The Slayer is out of 
the Statute, tho he gave the firſt Blow. For the Words That Hatch 
not THE N firft ſtricken; or That Harb not © THE N any Wet « ; Lev. 145, 
pon Drawn, ſhall be conſtrued to be the Strobe given by the Party 266. 
Slain, at any Time of the Quarrel, and not to ry rpg juſt before 
the Thruſt or Stab; and ſo Then ſhall be Conftrucd to a Weapon: 
Drawn at any Time during the Quarrel. ” 1 del 
The Statute Extends to him only that f Anally; 


gave the Stroke, t U. p. c. 38. 
or that Stabb'd the other; and not to Thoſe that were Aiding and 
Abetting in the Fact. For they ſhall be Allowed Clergy. So thut 
If it cannot be proved, by whom the Stroke was Given, The Caſe is 
out of the Statute. | | 1 o 
8 A Killing with a Hammer, (5c, cannot come under the Words 61 Jones 432. 
Thruſt or Stab. h But if the Party Slain had Diſcharged a 1 or ; Ley, 266. 
| | W 
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threw a Pot, Bottle, Gc. at the Party that Stabb'd, It is within the 
Equity of the Words, Having then a Weapon Drawn. For Penal 
Statutes ſhall bo conſtrued favourably for the Subject. For this Rea- 
ſion, if one had Drawn out à Piſtol only; and level'd it at the Party, 
without Diſcharging it; or held up a Pot, Bottle, Gc. Threatning 
only 7 Throw it; This ſeems to be a Veapon Drawn. [But 
re... 950 „ond bone 1 0090 © 80 
H. P. C. 58, 5 He that is Ouſted of Clergy oy this'Statute, muſt be ſpecially 
a | indicted purſuant to it; and yet the Jury may find Manſlaughter Ge- 
nerally. For the Statute makes no New Offenſe, but only takes 
away the Benefit of the Clergy, which was allow'd at Common 
2 Kely. 55- Law. * For the Statute is but a Declaration of the Common Law, 
and made to prevent the ' Compaſſion of Juries, who oftentimes 
were apt to believe, That to be a Provocation to Extenuate a 
Murder, which in Law was not. 10 10 
Thus of Murder and Manſlaughter, which are Voluntary Homi- 
Iuuvolumary Homicide is either By 7 or thro' Nece(ſi- 
! 2 Inſt. 149. fy. 1 But theſe are not properly Felonies, becauſe not accompanied 
3 with a Felonious Intent. og o rent | 
* ind. 56, 3+» ® Chancemedley (Chance- Meſle) is where a Man is doing a Law- . 
Fr. c * ful Act without Intent of Hurt to another, and the Death of ſome 
Dalt. ch. 148. Perſon doth By Chance Enſue. Manſlaughter is call'd Chancemed- 
p. 351, 352. ley; but then it ſignifies the Killing of a Man upon a Sudden Brawl 
or Contention by Chance. For Meſſe, Medle or Melle is Brawling. 
But Chancemedly in Common Speech is where Death happens, when 
one is Doing a Lawful Act, and without an ill Intent. So then while 
one is uſing a Lawful Diverſion,” as By Shooting at Rovers or at 
Wild-Fowl, (5c. or when one is Hewing a Tree, (5c. and the Head 
of the Hatchet flies off, and a Stander-by is accidentally Kill'd, 'This 
is Chancemedley. Alſo if one is _ aLawful Thing that may breed 
Danger, and gives Warning (as where a Workman flings Down 
Timber or Rubbiſh from a Houſe, and Gives Warning to all Perſons 
To take Care and ſtand aſide) and yet kills one that Happens to be 
* 3 Inft. 57. Underneath, it is Chancemedley. * Otherwiſe in Populous Cities, 
Kaly. pd, where People are continually paſſing Up and Down. | See Of Man- 
H. P. C. 58, ſlaughter, ſupra.] O If a Man whips his Horſe in the Street to make 
59. him Gallop, and the Horſe runs over a Child and kills it, it is Man- 
ſlaughter: But if another had whipp'd the Horſe, it would be Man- 
ri ce 3g. laughter in Him and Chancemedly in the Rider. e If a School - 
Des 4 maſter in Correcting his Scholar, or a Father his Son, or a Maſter 
His Servant, ot an Officer in Whipping a Criminal, in a Reaſonable 
Manner, Happens to Occaſion his Death, It is Chancemedley and 
Miſadventure. But if they Exceed the Bounds of Moderation, 
Kat. They are guilty of Manflaughter. 9 And if they Correct with an Im- 
%%; proper Inſtrument for Correction, as with a Sword, an Iron Bar, or 
+ Kick the Scholar to the Ground, - and then Stamp on him, and Kill, it 
is Murder; becauſe of the Cruelty and Barbarity of the Action. | See 
Exod. xx. c. 20, 21. Numb. xxxv. v.15. Deut. xix. p. 5, 6. and 10. 
Jaſb. XX. Y. 30. x ; | / 1 
In Chancemedley the Offender Forfeits his Goods, but hath a Par- 
don of Courſe, [See poftea.] 9421 2 
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Note, That There i isa Death Per eee without the P art 
or Procurement of Another, © Occaſion d by ſome Animal or elſe by 31Inſt. 5, 58. 

a Thing without Life; as where One is killd by a Fall from a Horſe, H.P.C.32,34- 
Mow or Rick of Corn, Hay, Cart, (4. which tho' It is not properly 
Homicide, or the Killing of a Man By a Man, nor Puniſhable as a 
Crime, Yet the Law Takes Notice of it, and makes that Thing that 
Occaſion d the Death, to be Forfeited to the King as a Deodand. 
[See Of Deodand. Under the Title Of Franchiſes and Liberties, 
Book 2. chap. 2. Ante.) But If a Man is ſlain in ſuch Manner bY Halt. ch. 
__ wilful Default of Another, It is Felony, 149. p. 353. 
4. The Life of a Man may be Taken away upon a Nece . 
"This Neceſſity makes it Excuſable or Fuſtifiable Homicide. 

1. Excuſable Homicide is Se Deferdendo, or white One has no 
other Poſſible means of Preſerving His Own Life, than By Killing 
the Perſon, who Reduc'd Him to ſuch a Neceſſuy : It is ſaid That 
It muſt be a Killing upon an 7evirable Neceſſity ; but Neceſſity al- 
ways implies the Act to be inevitable, or that It could not be other- _ | 
wiſe, * The Party Aſſaulted is not to be Excuſed, unleſs He gives . ;1nt.g5,56 
back to the Wall, Hedge, River, Cc. beyond which He cannot go, Bai 41044 
before He kills the other. But If the Aſſault is fo Fierce, al" 5 * 215 
ſuch a Place, that Giving back would Bndanger His Life; He hee Iy. 128. 
not Go back! Oertainly This muſt be a Killing Se! enderido or e 
in His own Defenſe. And tho one Retreits: From an Affault to the as 5 
Wall, Cc. and gives the other Divers Wounds iti His Nettent ee 
if He gives Him no Mortal Wound till He Gets thither, He is 
Guilty of Excuſable Homieide and by e e nly. But if 


the Mortal Wound was firſt given, N One AL 
faults Another to 4 Him 1 Malice a ar fob. flies to 
_ the Wall, Ge. and there In Hisown Na Him, It is Murder 


For He Was the Origmal Cauſe of the 15 But Ik there is "Ma: 
hee betwixt*}4/ and . and . firikes'firſt, and B. Retreats to the 
Wall, and there i His o,]; Defenſe kills 1 This is' Ne e 
notwithſtanding” there was Malice Between Them. FOE 

Ia Priſoner Aſſaults a Da of One Aſſaults an Officer of Tu- * z Int, 56. 
ſtice that Hath a Lawfal Warrant; "ar ik Bound to zh e $ Ren. 28. 
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5 is made, That Men, may be Wary and Careful, How They 
ake away the Life of Any Man. The Pardon was Obtained former- 
1 by: Certiorari out of Chancery to Remove the Record, which be- 
ing certifed, Ihe Lord Chancellor iſſued forth a Pardon: But now 
It is Done By Certificate of the Judge or Juſtices, Oc. 
*2 2526 There can be no Acceſſories Fiore or After the Fact in Ex- 
SIG cuſcable Homicide. 2312110" 


FA * 7 * 1 8. = 20h Gor 17 02e! 15 Tuditted or PR card for the 
1 77 1 12 of Another Attempting to Murder Him, or RG Him on the 
Highway, or in His Hou Ae, lan fo Found By Verdict) He fhall 
Forfeit no Lands or Goods for the ſame ;:but ſhall be Acquitted and 
Diſcharged thereof. . of Forfeiture, ao 4 nes 5. See the 

| rae, 1. chap. .] 7 | 


” 80 * $e Diefendendo/ is an 1 8 Homicide, And Thus Ie 
W be ſaid, of Chancemedley. [See Of Bail, Book 4. chap. 5.] 


« xInſt.128.b. * FZy/tifiable Homicide muſt be alſo upon a Neceſſity. This. is 
2 FO EY of a Publick or Private Nature. 1. Publick, occaſion d either 
7 Rep. 14. By the Due Execution of Publick Juſtice or the Advancement of it. 
16 Rep: 76: By the Due Exegurion of Juſtice, when Judgment of Death is Given 


= 4 $56, By One that Hath Juriſdiction in the Canſe; and when Judgment is 
Ben- e. 50. Executed [By a Lawful Officer, and the Execution is Purſuant to the 
p. 354, 353. Th lp by Bur if the Judgment is only Erroneous (as Death in 
Juſtices of the Peace, Gr.) The Officer is not Guilty of 
ch 15 Judge is 7 In Advancement of Juſtice, either 
in RK: ition to Craminal or Civil Cauſes, Criminal, as when a She- 
riff or Bailiff, Having a 5 Warrant, Arreſts a Perſon that Hath 
Actually Committed 8 elony, or that is indicted of Felony, tho'no 
Felony Done, or the Party is Innocent, and He will. not Obey; or 
when, He will not Suffer Himſelf to be Arreſted, but Defends Him- 
ſelf; 5 or when One Ney 4 or without Neri Purſues a Felon 
upon Hue and Copies it, or One that is Indicted of Felony ; 
* as feof aWarnntla 1 — Book hol . n Or if a Priſoner A- 
| * Thoſe Dix Fa Condut 75 to Gaol, or His Gaoler while He is 


2 . Engaged in a Riot, ¶ See 
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Sheriff, Cc. this Author either in Criminal or Civil Caſes but up- 
H. P. C. 38. on 1 


Dalt. ch. 1 50. yit out Killing Him, He m i, withont, 5 
Rely: 48. Him, It wilt be ftcent' Kit at DP le up 5 
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q Ones Perſonm, ' Houſe) or Goods. d As when a Woman kills One, * H. P. c. 39. 
at Attempts to Raviſh Her, or when one kills another that At- "we" 7 loa 
tempts to Murder him, Rob him, Abroad; or in his Houſe, [See * 
24 H. S. chap. 5. Ante.] When one in Danger of Drowning, Thruſts | 
another from a Plank, &c. whereby He is Drowned;. When the 
Owner of a Houſe, His Servants or Lodgers; Kill one that Endea- 
vours to Rob or Burn the Houſe, or to Commit any other Felony. . 
e But if the Aſſault in the Houſe were in the Day-Time, not to Rob H. P. C. 45; 
me, but to beat me, Oc. It would be a Killing Se Defendendo. If Pali eb. 13%/n 
One comes into my Houſe claiming a Title, or broaks open my p. 357, 358. + 
Windows to Arreſt me, or doth any private Treſpaſs to my Goods; 
and I Kill him, It is Manſlaughter at leaſt. In Defenſe of the Poſ- 
ſeſſion of my Goods, I may: ſaſtify to beat Him that will wrong- 
fully take 'Them from me; but I cannot Juſtify the Killing of him, 
except He is a Thief. If one Enters Wrongfully and Forcibly into 
the Houſe of another, and the Owner Endeavours to Fire the 
Houſe, and the Wrong - doer kills Him, it is alſo Manſlaughter. [See 
1. Fac. 1. an- 111) NC TM. re . 2-4 
Upon the Special Matter Found, The Party is to be Diſmiſs'd: 71 Inf. 283.4. 
without any Forfeiture or Pardon Purchaſed, A.̃latt 316, 
Theſe are the Flonies (at leaſt Suppoſed Felonies at firſt) com- fl. F. c. 30 
mitted againſt tbe Life of the Subjeccg r. 


a 2. Private Felonies may be againſt the Body of the Subject, with- 

out Taking away his Life; and may be Committed. By 1. Buggery, 

% Rape; 3. Forcible Marriage or Defilement of Women, 4. Poly- 

£80% 5 MT i too 1 iD nnd oak ann 
I. 8 Buggery or Sodomy is the Carnal Knowledge of the Body of * 3 Init. 58, 
Man or Woman or of Beaſts againſt the Order of Nature. It may . 36, 
be committed by Man with Man or Woman, or by Man or Woman z. 
with a Beaſt.) Some kind of Penetration, and alſo of Emiſſion, muſt 5. f. © 177+ 
be proved. [Sce, Exod. xxii. o. 19. Levit. xviii. 0. 22, 23. ] If à p. 382. cht, 
Boy or Girl thus Abuſed are within the Age of Diſcretion, It is no 
Both Agent and Patient. Not only he that doth the Act is a Princi? 
pal, but They that are Preſent, Aiding and Abbetting the Miſdoer, | 


ate alſo; Principals. | This is Felony by the Antient Common/Law. 


9103836131 mghw olg 2 20 151 7 190 £7197 22 936111 Þ Ofty 
y the 25 H. 8. chap. 6. Buggery in made Felony without (Clergy. 
[See 5, Eliz, chap. 17. ] 9111530 210} nidzie / 9191430 ton 946 nem 
| 15 967 03 An 


Ye | IB. 1- 10 2d 

The Words of the Statute are, If any. Perſon ſhall Commit, Ge. 

which extends to a Woman as well as a Man. 

24; Rape (Raptul) is the Carnal Knowledge of the;Body,of a » rlodir45.by 

Woman by Force, and againſt her Will. There muſt he Penetration +, -* PR 

and Emiſſion, otherwiſe an Aſſault only, Emiſſion may be Evidence z loſt i965; 
Penetration, the not full Eyideyge. This is alſg e 47 05 
ommon La. (See Deaf. wi. 6 83. e e eee 8, 18 

Woman conſented after the Fact, or bafore the. 

frar of Death or iprif N on thatthe 754 eee 

| h Aa a * 


— 


1 


the Fact, it it Wag for, Dalc. ch. i 

| Strims p- 592 - 
| | Sartre | 
£2m9oW 10 n8M nvos 6 Sninubot 101 2 aitemicinl of ene 
ned isga a9 t Ne 07 12970) nt aungind 11507 116 7 = 
 =o® Agenzes et ientes pari pena Plelentur. 3 Inſt, 35. 5 Rep. Be. 105} „ ng 
wo | * ; 


* 
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118, 186; 
69, 
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pot; or that ſhe Coneeived. | Os. and Sce 5. PC 24. Finch 26s) 
1 4 But it is a Strong Preſumption Againſt tho Woman, That She made 
no Complaint iff a Reaſonable Time after the Injury. 
60 ider and Abetters may be Indicted as tineipal Felons, whether 
Men or Women, 
The Word Napuit ſignifies as much as Carnaliter Cognovit, and 
is neceflary in the IndiQiment. 


| By the 18 Biz. chap. 7. E ir Hein without de to commit a 
Ripe, Amd whoſozver hal Car nally Know and Abuſe any Woman- 
Child 45 my ds att Sa as . Felon % ths 
Clergy. | [See 1. or the 3 een 1.3%" ee or thy 
13 Ed. 1. chap. $4- and 2 Inſt. 180, 454. 


Tr is dot maberial Whether ſuch Child Conſonted of was Forced, 


(3 Cre. 332 Yet it muſt be Proved that the Offendor © Entred her Body. 
t. ch.1 


p. 393. 3. W. Marriage or Deflemens of a Woman of Eſtate is Fe- e- 
| lony. | 


the 3 H. 5. chap. 2. — Perſon fool rake tevay un 5 
Sa Having Lands or Goods, or That is Meir . 22 An- 
ceftor, Againſt Her Will, and Marry or Defile her; The T akers, 
Procurtys, Hbevrers und Receivers 7 the ſime Woman fo Taten 
»athaft Her Will, and Nnotoin —— Jame, ſbal be Deen d Prinvi- 

Frhons. Provided That A Evetend not ro any 3 
Fins. Any Woman, Claiming Her only as his ew of Bun 
{booths 3 Bit. chap. 9. fray. * 


: „ 
FF 


TT 2 6: * Te Wotnan maſt have Lands elbe or be pee. 
— 18, $6 muſt be taken away againſt Her Will, and She 1 
er +>, to the-Mifdotr, r 80 other by his Gonſent, or Defiled, as 
ne.. pears by the Preumble of the Statute, to which the Enacting Cue 
3 Co: 402, does Refer by by Words, Sy againſt Her WII. If theſe do not 
434,488,492. Coneur, it is h Pelony within ene, but the Miſdoor 2 
be ther wife Puniſhed. 
-F tte Taking is unlawful and agen che Will ef th Womiin, al 
tho' the Marriage was with her Will, it is Felony within the Statute. 
.'Thoſo that ufter ve Pad: receive the , and not the Wo- 
7 T are not Principals within this Statute, but Aveefories kctord- 
to the Rules of Law. 

to the Marriage, and not Furies to the Force, are not 

within een 1 nd, 1.5.09 4 0 1 L 
. CAI ali 8 i melt e lodge, ee vs were: 
Feb 8 e z Bliz. 


ths Wap. 13. N * ; 
| ook g £419 iS Einen 21 1 Oil Pe F264 
1 e og ebap. 9, 00 pb, 1 il 45 Prin pr | 
"ah 42 e . Ahe 2 5 rt the ent Committed, . 
9 e e ez . chap. 2: 
a Beule e The „ee, 21003 40; dg, de 


ern 

| WIR . 1 1 An nifotttios wills lie for ſeducing a Young Man or Woman 
55 foal their Parents, in Order to marry Them, Gc. againſt their Con- 

Raym. 473. ſent. 88 4⁰ ke et al;: * * vent een 4% 1 1 To- 
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m Polygamy i is where a Man marrics T'wo or more Wi ives toge- lat. 85. 
ag or where a Woman marries 'I'wo or more, Husbands together: 
[See Of Husband and Mile, Book 1. chap. 6.] Here thę Body of the 
Husband and Wife may be ſaid to be injur'd by a Second Marriage 
while Either are Livin Therefore; 


By the 1 Jac: thi chap: 11. i any Perſon 5805 England and 
Wales, being Married, do Marry any Perſon. or Perſons, the for- 
mer Husband or Wife being alive, Every ſuch Offenſe ſhall be Flu. 
Provided That this Ac ſhall not Extend to any Perſon or Perſont, 
whoſe Husband or. Wife ſhall be continually beyond Sea for Seven 
Wars; or whoſe Husband or Wife ſhall be Abſent for. Seven Tears in 
Any of the Kings Dominions, the One not knowing the Other to be 
Living within that Tim?. "Provided alſo, that this Att Jhall not 
Extend to Perſons Divorced by Sentence in the Eccleſiaſtical Court, 

or where a former Marriage is Declared Void by Sentence DET e, uor 
to a Marriage made within Me of Conſent: ' 


® So that if Either is Abſent Seven Years beyond Sea, Notite of * ng Rep. 1 
being Alive is not Material; but if Abſent Seven Years in the King's f. P. Fe, 
Dominions, They can marry only where there has been No Notice at 122, 
all that Either Party is Living: , 

o Not only a Divorce a Vinculo Marrimonii, but a Tara 4 An.: 3 Inſt 65. 
2 & Thoro is within the Proviſo of this Statute; becauſe a, Vena) © nu, 
Statute muſt be Conſtrued Fayourably.” . (C.) -/- { 4, 3 Cro.46t, 

Where Either of the Parties are within the Ae of Conſe at the w_ 
Time of the firſt Marriage, and Doth Diſagrec to the firſt Marriage at * 2 
the Age of Conſent, the Husband or Wife may en a ee Tis ime. 


Iee of Husband and Wife; Book 1. chap. rn 3 | 


J. Þ. May hem (Mayhaigne, Mayhemian) is a Hurt of any pen of 9 Terms of 
Man's Body, whereby he is Render d leſs Able in Fighting, either to Ne Lan 1. 
Defend Himſelf, or Annoy his Enemy. As if a Bong, Joynt, or Ein- 1 fat. 126 b. 
ger is broken, or Diſabled. by Shrinking up, or an Bye put outs. or 119 288. a. 
the F ore-teet th broken, or the Skull broke, or whers. one. is-Caſtra- ? _ 63, 
ted, Oe, But: it is not Mayhem to cut off an Ear or Noſe, becauſe H. P Cen 
This is not Weak ning, but Disfiguring a,Man., [See the W, Car, >, 4 
chap. 1. infra]... $51 

All Mayhen is Felony, [OY I Tuft - 7. a. 3 nd May hi at 
Common Law is puniſhed with LIN or otherwiſe, than by Fine 
and Impriſonment. But when a Fine is ſet: for this Offenſe, The 
Court of K. B. may encreaſe it upon View of the Party Maimed. 
The Words Felonice 2 are Neceſſary: in the Indictment, 


Ki ns or Obtruncaoi is not. Sufficient, / 101 5 ti 18992 
The Judgment in an 10 Ai of Lreſpals * Want n e6 7 
FEI > [7 Ain! A.. 1 

Zy the 5 H. * * 5. any Man 40 Cut out the FERC 
out » Bae be Eiger, of. any of FEA King's e of Malice Hope 
fk elony. us cab 5 $151: 288, 4 


My the 1 Jac: 1. chap, 13, ts Felony air out Clergy to Conſume 


ame any Perſon in his A By 1 rehcy aft... 1508 poſtea nk | 
niger ed, | 2 e ack nn . 


L 3+, * | 
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Dy abe 15 Fog 2. chap. 1. F an on Pur 5 or Malice Fore- 
1 and by lying in Warr, Pall Cut or Debts the Tongue, 
out the Eye, Hit the Noſe, Cut off the 6h or Lip, or Cut 2 
"Diſable Any Liub or Member of any Sub —_ , with Intention to 
Maim or Disfigure Him; Such Per heir Councelloys, Aiders 
and Abetters are Felons without Clerg y. Provided that there ſhall 
be n6-Corrnption of Blood, Las of Dower, or of Lond), Good, and 
Chattels of the Offender. 
_ »By\the 9 Ann. chap. 16, if any Perſon ali anlaofully Attempt 
to Kill, or fhall Unlauwfully IAſuult, and Strike, or Nound a Privy 
Coutnſcollor in the Execution of this W he Mall ſuffer as a Felon 
without Clergy. 5 


Theſe are Felonies Againk th Body of the Subje, withbat T a- 
e ier his Life, 


3. Private Rp as A oalnſt the Goods of the Subject are Larcenmies, 
from Latrocinium. Theſe are of two Sorts I, 1 25 Larceny, or, 
2. Mu Larceny, To which may be added, 
4 2 Inſt, 189. 4. Fimple Larceny alſo is of 'T'wo Sorts. 1. Grand Larceny, and 
z - 2 „ 2 728 Larceny. 
Dalt. eh. 154. 1+ | Grand Larceny is a Folodiout ant Fraudulent Taking and 
p33; 266 Cakying away, By Man or Woman, the meer Perſonal Goods of 
| | another; above the Value ef Twelve Pence; not from the FO 
or by Night i in the Houſe of he Owner. 
To Explain the Definition of Simple Grand Leet) 
1 3 ** 10, "is It muſt be a * Felonions and Prat ment: Taking, Or with an Lites 
105. tion to Steal, when it fiſt cometh to His Hands and poffeſſion. The 


= Stealing muſt be at the Time of the Receiving. For if 6ne 


Dal 
5 * wiki Hath the Poſſeſſion of Goods once Lawfully, tho' he carrieth Them 


Spada. | N an Ill Intention afterwards, It is no Larceny. It myſt not 
Pies "i by Batlment: or! Delivery; for that is a Receipt, 'and not 4 a- 


Rep. i * | — 50 Thus KF a'Carricr/Receives'Gdods, to carry ry, een to a p42 
Plade, or a TAyHor Receives Cloth Deliycred to Hh ARS Tok 
ol Cloaths Hd., Theſe cannot commit Felony by Tth ilfing 

ad, ECD But d ming 

that is, If by Agtee tho Gods wre tobe c to a cert 

Place, which the Carrier doth no if they are brought to the 
Place, and afterwards the Carrier Ae Wich at! Intention of 
Stealing Them, as So Larceny!” I the Caitier Opens the Pack, 
&cl and takes hay Pays Gf the Eoeds Dilivered t& Him, with an 
Intent to Steal ys IN Ib Fey 80 if 4 Miller, who Re- 


gefves Com b Grind, 18885 4% a) Put f it with an Intention! to 
Steal it, &. For ſuch Fc 9 a- Patt S de ge Front 990 5 
was not Delivered by the Oner e Jab. 1. chap. ). F 


Puniſhing F rauds 8 b by Worken of Wo | that, _ ; Bay - 
Nat of it.! bn 4f 1 en Nene 2 Hole, of he Hires him, to 
8 21 5 5 TY And goes to MA dr. ACC ring 
Y, there Ct ES A) Ry, with A It is not Larcen 0 
vity" 3 et 8 ths Calc 
Iay have my Adi 0 = mage. S0 If Thend one a Hor 
s. and he kills — * may have a General A Globe Tea 12 


. th Wack Le a «killing the Privity'is determin d,'! 11 a Shopkeeper 


Delivers 
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Delivers Goods t to a Perſon that pretends to Buy Them, and he run- 


neth away with Them, it is Felony ; for the Goods were not out 


of the Poſſeſſion of the Owner. If one comes on Pretenſe to buy a 
Horſe, and the Owner gives Him leave to Ride Him, to Try his 
| Paces, and He Rideth away with him, Tt is Pelony; * 

One that hath the bare t Charze of Goods, and nbt the PoſſeMon 
{al a Butler that hath the Charge of Plate, a Shepherd of Shcep, a 
Servant that hath the Charge of my Chamber 5 Delivery of the 
Key to him, Gel may be guilty of Larceny. But if my Shepherd, 
whom 1 truſt wit my Sheep, ſuffers Them by his. Negligence to be 
Joſt, drown'd, Gc. Action upon the Caſe, lieth ; tho the Defendant 
cometh to the Poſſeſſion of Them by the AQ of the Plaintiff. Thus It 
Is in the other Caſes of a Butler or Servant before-mentian'd. So where 


t 3 Inſt. 108. 
1 Gl. 
4 F Rep. 13,14. 


one hath a ſpecial Lie only; for if a Gueſt, that hath a Piece of Plate 


ſet before him in a Tavern or Inn, takes it away, He is Guilty of Fe- 
Jony; for this is no Bailment or Delivery ; but a Grant of a Special 
Uſe to a Special Purpoſe. [See the 364% GM. ab. g. Concerning 
the Taking away of Furniture Let to Uſe with Lodgings, poſts] 

u If One, intending to Steal my Goods, Gets Poſſeſſion of Them 
by Replevin; or By Judgment in Ejectment, obtain dchy Falſe Qath, 


Y 3 Inſt 64, 
108, , 
A. P. C. 6; 


gets Poſſeſſion of my Houſe without ahy Colour of Kitle, and then x Sid. 2.54. 
takes away my Goods; The Lega/ Proce 5, in Abuſe of the Law, Kely. 43, 44. 
ſhall not Excuſe Him from a Pelonicts an d Fraudulent Taking 1 


way of my Gods. 
* If one Feloniouſly takes away my "Horſe, an Splice elblti- 


ouſly takes away the Horſe from him, 2 * Lat Mair may be Indict- 

ed for a Felonious Taking frem me; Berauſe in Jidgmentof Law, 
The Poſſeſſion and the Property always continued in me. 

Ikone loſoch his Goods, and another I Finds Th 
Them to his own Uſe with all Intention to Steal 


28 P. 
1. Ff. 
184. 


0 67. 
C. 64, 


4 ' 


and Gere y b 108 


Larceny; for the firſt taking as! Lawful. So if ode Finds Teer. | 


ſure- Trove, Waif or Stray. 


Nor, That there muſt be an e Taking 981 the ae * 3 5 tht: 137 


ment muſt bo Foloice Cepit's Hlonice Abduxir or 15 552 on 
is not Good. gu 2211 41g 1 


; By the 21 275 chap. 7. 12 1 re live of the 2 of Eigh- 4 
Teeth, a, aud not an Prev ice oe away with Goods of. his 


7 oh, 1 7 Delizere 7 Mean t0-hwvns or being in the Service 
eu, or Converts.them to bis 


10 75 Then, Contrary 10 hig Truſt, If the 


17555 Shull 16 f OKs it is Felony. 
8. . chap. 425 Apprentic ice Servants under Eigh- 
teen.) wy 22 i fs „ 0 Caſe . £5: before Fr He, es 12 Kak. 


chap, 7. poſt, Y 0 10 

Hd niaſt eee mf 45 r the! Gd 
anch at the Time bf us Going Therefore tor Imbezitting ; 
Goods after kis Maſter's De og See th T7 33 H. 6. chap te, Long 
one Servant Delivers the Goods ther SerVant, This is 4a 
Dele ' By the Maſter, \ _ ; 

© AF the Meter, or ett Seth, A We? 104 Belgie 
of Delivers Cattle to Sell; and.the Servant goes away with the Bond 
or other Thing in Aion, or receives the Money due on the Bond, or 


for the Cattle, and goes e 98 with the e Money, This is not Felony 
* within 


Dalt. eh. 
374 c. bays 
63. 


. 
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within the Statute. So if a Servant Receives his Maſter's Rents. For 
the Maſter did not deliver the Money to the Servant. It muſt be of 
« Dalr. eh. ſuch Things Delivered to keep. © If Goods Delivered to the Servant 
155. p. 369. to keep, are under the Value of 405: and he goes away with Them, 
This is only a Breach of Fruſt, becauſe of the Delivery. But if the 
Servant ſhall Imbezil or Convert to his own Uſe; or Go away with 
any Goods of his Maſter's,” which were not delivered to him, This 
is Felony, tho the Goods were under the Value of Forty Shillings. 
[See the 12 Ann. chap. 7. infa. (co 


And Carrying away. This is alſo Neceſſary. The leaſt Remo- 

ving of the Thing from the Place where it was, is ſufficient, tho' it 

4 3 Inſt. 108, is not Quite Carried off. As If One is Apprehended, d before He 

os, PP. the Goods Stol'n ont of the Houſe, or before he has led a Horſe 

Dal. ch. +. out of the Paſture, © or when one takes Goods out of a Trunk, and 

p. 369” lays Them on the Floor, and is Apprehended before he can carry 

* Kely-31- 'Fhem off. For by thus Taking Them and Carrying Them ſo far, 

H. p. c. a. He Hath the Poſſeſſion of them. f If one kills my Sheep and Strips 

Them, and then carries away their Skins, or pulls off the Wool 

from their Backs, and carries it away, it is Larceny and Felony. 

s 3 laſt 108. 8 All Indictments in Larceny muſt ſay Frlonicè Cepit & Aſportavir, 
N er Ce pit G Abdnxit. | ns ' | = 2s 8 . 

» 3 Inft. 16. Ny Man or Woman. h An Iiſant under fourteen Years of Age 

H. P. C. 65. may Commit Larceny, but Judgment is uſually Reſpited, tho 

* 8 there are Precedents, that Infants under fourtcen Years of Age have 

been Burnt in the Hand; A Feme Covert alone may commit Larce- 

Halt. eb. Hy. (Sec in tha Beginning of this Chapter,] i If one Ready to 

151. p. 363. Starve take, Victuals from another, to Satisfy His Preſent Hunger, It 

ought not to be Adjudged Larceny.. [See Proc. vi. c. 30. | 

* 3 Int 1094,,; The Mere, Perſonal. Goods., * Mere, for if the Perſonal Goods 

8 Rep. 33. | Savour an YE of the Realty, It cannot be 11 Here then 

N 1 66. we muſt not Underſtand T hings annexed to the Freehold, as Corn, 

Dalt. ch.156; Graſs, Wood or Fruit Growing, or Lead on a Church or Houſe. 

P- 372. , But it is Larceny if They are ſevered from the Freehold, If the 

I "Thief Severs Them at one Time, and then comes again at another 

Time and Takes Them. [By 4 Geo. 2. chap. 3 2. It is Felony, to 

ſteal Lead or iron Bars from a Houſe.] Thus no Larceny can be 

committed by Taking and Carrying away an Infant in Vard, be- 


— 


1 cauſe in the Realty. If the Realty is the TANG Thing, It is not 
WW Larceny ; as Stealing of a Cheſt with Writings Relating to a Free- 
N x hold, tho' the Cheſt is of Value. Therefore of Paper and Parch- 


ment, on which Conveyances are Written Concerning Lands, or of 

Bonds and Obligations, "Relating. to ſome other Thing which can- 

not be Stol'n, Larceny cannot be committed. [By 2 (Leo. 2. ch. 25. 

Stealing perſonal Securities is made Felony of the ſame Nature, as 
ſtcaling Goods of a like Value. ] Beſides, I he Law does not proſume, 
That any one would Steal ſuch Things that are of no Value or Uſg to 
32 any one but the Owner, The Perſonal Goods alſo muſt not be of a 
„zog. 109. | Rafe eue as Dogs or Cats, if They may bo ſaid to be, One's 
l. P. . 66. Perſonal Goods. Some Things that are Vild by Nature, and made 
(for 
1 42 


F be Take feloniouſly as Perſonal Goods; 
S ; 4 ame, cannot L. N away 4.78 ON1 "wo y'as cr na 249 2 183 as 
? , : Wa. 8 , 
renn, Ad * r 11 LS LIT — Kn 4 
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ple) Bears, Apes, M onkies, Pole-cats, en Squirrels, 
5 — Singing Birds, Oc. 

If No Felony can be Committed 7 any Thing chat i is Wild and 
Rectaim'd at Age, Felony cannot be Committed of the 7owung in 
the Neſt, Kennel or Den, 

m By the Goods of Hnotber, We miſt underſtand Goods that are » 3 Inf. 110. 

in the and Poſſeſſion of Another, 

Therefore To take away 1 Wild Beaſts out of the Poſſeſſion of 7 Rep. 18. 
another, is not Laroeny ; Neither To Take Deer, Hare, Conies in a 4 Toa 
Foroft, Chafe, or Warren; becauſe no one has any Property in them. iro. ** 
{See the 3 154 N. & M. chap. 10. 46 5 V & A. chop. 23,] For 5 ©. 68, 
the more Effectuai and Puniſhment of Deer-Stealers. UN & 156; 
{And 5 (Geo. 4. 2p. 15. nnd 28,] p. 376. 

But if the Wild Beaſts are gt for Fb0d, and are afterwards Reduced 
to Tameneſs Tas Deer, Wild Boar, Heres, Conies, Gc.] He that 
Healeth Them, knowing Them to be Tame, Committeth Felony, 

Obſerve thaw the Difference between Wild Beaſts tam'd Serving 
for Food, and Wild Baaſts tam d Serving for Pleaſure only, But thp 
Deer, Boars, Gu. are Wild, yet When they arg kiliid, Larceny may 
be en of the Fleſh: 

To Take * Fiſh in a River is no Felohy. But it is Felony to 3, Ift, 105. 
"Take, away Fiſh in a Net, Trunk, or Pond i becauſe then they ate P. C. Gj. 
not at their Natural Liberty. 

As to Fig Fouls, The Law is the Tame es of pit Beaſts; Ob- 

Nin the Differenee betwirt ſuch, 5 are for Food, or Pleafure on- 
LY the Authorities, ſupra. 

he 2 81 or 0 05 d or Thai; which 6 bes th in a Pond 
or rivate ef 5 1 real oye-ho ute, or 
Young 471 5 me their (A api another's ſeyergl Ground, Lar- 

itted. But to take old 1 eons out 0 4 - 
1 "apy is 4225 ny, vnlels they were ſhut ap, there; 7 5 there 
is no certain 2 5 in any one. 8 Nate Committad, 
taking away Cocks, Hens, Peacocks, 80 > 4 ale, Ducks, and 
Their * Ones. Allo to take away of Tame Fowl is 
Felony, Except the Eggs of 59 Swans,and Hawn tam'd, Wb, is Pui 


nikabe by Fine and Jnpeinent by the 1 26,7; 2ho 37. |, , 
2 the: a owes aN ty. Fp ae links Read bs He 
See 34. E 4 22. and Fe of Abſolute and Ale ed dere, 

oh 2. hah. 5.] 


© Generally Larcen ap Comb ef all Cratibes gel ts 
45 25 y.Larce y ay Adee THAT: or. owls; 3, pecan 


3. Sl. of a He Maia Feld 


HD 2015d 10 bo loffd ani" os i 


[27Þ Rll of all F: ns eh we Property of which is lin gin 


Perſbn I. J \Committed; as Money, Houſhold- uff, 
8 Gd the-Grouhds G. Lo rake 


1 Sd eee eee Wark: Grays Ee Gee M 
L. 5.14 As A Freuſure: Trade Wecks, Wai vd bebocd 1 luft. 766. 
the Ferſpn who ah à Night thererd, — ſalt: hoof: H.P.C. i 


be . 5 Fine, Oc R bee u Mamma be G, 
of Pelony 5 taking Goods, the Owner hüte i Unknown: * U TH 8 5 


in which Cale ring alt Hove 8 p. 773. 


p Dale. el 
156. p. 3 o. 
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be for Taking Bona. Cujnſdanm Hominir Inoti. One alſo may be 
Guilty of Felony, for taking away the Goods of a Church or Chapel, 
or the Goods of Pariſhioners, as Plate, Bells, Books, Veſtments, Gc. 
3 Inft. 110. And be who takes off a f Shroud, Gc. ftom a Dead Corpſe, may be 
12 NE 5 indicted, as having ſtol'n it from the Executors or Adminiſtrators, or 
Bale cb. 176. other Owner thereof when it was put on. For a Dead Man is not 
p. 373. Capable of Having any Property. A Man may commit Felony; by 
+, th, 110. Taking away his Own Goods in the Poſſeſſion of another. For a 
Nit Kt 8 pelonious Tuking muſt be of the Poſſeſſion; or of the Property with 
Sy 7” Poſlefion; not of the Property removed from the Poſſeſſion. , Thus, 
Pale: 126. When the Owner. Delivers Goods to a Tailor, Carrier, &c. and Af- 
9 * gt terwards Steals FTbem from Him, with an Intent to Charge him for 
Them, It is Felony in him, for tho' he had the General Property 
in Himſelf, yet the Tailor, Carrier, Cc. had a Special Property and 
the Poſſeſſion for a Time. And therefore in that Senſe. it is a taking 
the Goods of Auother. So If one Lends or Delivers Goods to keep, 
H. p. c. 65. and he Steals Them. The Vie cannot Steal Goods from her 
Pult. 126. Hiaband, for they are not the Goods of Another; the Husband and 
Wife being one Perſon in Law. Thus of the Goods of Another. 


A 4bove the Value of Tewelve-Pence. For if the Perſonal Goods 
 * aInft.i89, Stol'n amount to * oe the Value of 'Twelve-pence, then it is 
10d. 10. Grand Larceny, But the Things Stol n are to be Reaſonably valued 

Dalr. ch.154- according to the Rate of an.Ounce of Silver at this Day. [Sce eff. r. 

p-366 ox 3 Ed. 1. chap. 15.] Some are of Opinion, that the mew, of 

7 H. p. c. 50. Goods To the Value only of 'T'welye-pence is Grand Larceny. Y If 

beige. two Steal Goods to the Value of Thirteen-pence, this is Grand Lar- 
15 123. ceny in Both; for Each Perſon is as much a Felon, as if he had 
2 Inft. 190. Stelen that Sum alone. If one at Different Times ſteals ſeveral Par- 


cels of Goods from the ſame Perſon, which together do Exceed 
the Value of Twelve-pence, They may be put together in ons In- 
dietment, and the Offender may be found Guilty of Grand Larceny, 
But this is ſeldom Pragifed,”* 00 
ual og the Perſon, ot By Night in the Houfe of the Otoner. 

e id. T4 # of $34 ry Bs N veſt "IN 1 92 8 Pa I wy ' 1891 2 
Wk the 5 Ann. chap. 31. For Receivers of Felons and Stol'n 
Goods, 4 Geo. 1; chnp. 1 1. 6 Geo. 1. chap. 23. For pretending to Help 


One to Stolen Goods, and Tit. Larceny from the Houſe, poſts} \* 
Vie 01 4 \ ral) FITS ao 18 * ae A. NC 3 e 
* By the 6 Geo. . chap. 23. if any ſhall wilfully and 9 7 V 
ſault Any Perſon in the Publick Streets or Highways, with am Ju- 
tent te tear, 1 5 e the Garments, or Ge of fich LORD ap” 
on Coneittion He Jhall ſuffer as it! Caſe of Felony.. [By 9 Gg. f. 


chap. 22. The following Offenſes are Felony. without Cletgy, 
a an den ned witfoffenfive Weapon A 
be i Fro Face blacked, or being diſguiſed; to appear in any Foreſt, 
wdigh Road cr unlawfully hunt Deer, rob a Warren; or teal 
ih, Gel Or for any Perſom unlawfully to hunt Deer in a, Pack, 
_ 66 or break the Mound:of:a/Fiſh-Pond,” Oc. or unlaw fully, Ge 
Wdund⸗ Cattle, or cut dom Trees inan Menue, G. ot to ſet Fire 
e Holt 0 to und Houſe, Ge. Stack; Oc. or ſhoot at any Perion;' or ſen JLet- 
ctects Without Mame, Sc. demanding Money, G. or to reſeug any 
Perſoh 5d Cuſtadyfor ſic Offenſes, or iby Gift or Promiſe, th pror 
12.9.7 euro any to. ſch them, G. (hr to beer ſue gut ſuah Offenders 
dei. 3 anne required to ſurtender. doidw gl 
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By 1 Gev. 2. chap. 19. 1 Perſons convicted of de- 
ſtroying Turnpikes, c. to offend: a ſecond Time; or for any Per- 
ſon to pull down a Turnpike-houſe, or the Locks of a navigable 
River, yo Authority of Parliament. See alſo 5 Geo. 2. 
chap. 33] es \ 0 LES b WH 591 2715, 1. D307: : V | ; #4 
15 2 Petit or Petty Larctuy is when the Goods Stol'n do not Ex- * 2 tak, 185, 
coed the Value of Twelve-Pence. If one is indicted for ſtealing 7, „ 
Goods of the Value of Forty Shillings, and the Jury ſind ſpecially; A P. CY 
pion beg. © The Value to be but Ten Pence, it is but Petty Lar- Dalt. ch. 134. 
ceny, Punithed with Forfeiture of Goods and Chattels, Tranſpor- P 363, 366. 
tation, [See 4 Geo. 1. chap. 11.] Whipping or other Corporal Pu- 
niſhment. [See of Judgment, Book 4x chap. 5. ] Petty Larceny is 
Felony, though not of Death; and Agrees with Grand Larceny in 
all Things, Except only/as to the Value of the Goods; which makes 
the Difference of Puniſument. EB 4. 
Grand or Petty Larceny. 


taking from the Perſon Gbods or Money, to any Value, putting * 72,53. 
e) for * 2 Iaft, 236. 


ment) is a Felonious and Violent Aſſault upon the Perſon of Another, Le, 71 


a wrongful taking away of Goods 47 | 
In This Definition Theſe Things are to be Conſidered more pa 
ticularly, (viz.) The Violent Aſſault upon the Perſon, The Taking : 
away from the Perſon of Auother, The Piating of him in Fear," |. 

The Violent Aſſault. This Agreeth with the Indictment, Vio z Toft. 68. 
ame, & N e e ee en eee e 
Taking away. Therefore an Attempt to Rob, by Bidding one „ 
Stand, c. without Any s is not Felony. For Cpit implies, 
That the Thief muſt be in Poſſeſſion of the Tllog Stel h. Let for 
this Aſſault He is puniſhable by Fine and Impriſonment. If a Thief, 
with or without Weapon Drawn; bids the Party deliver his Purſe, 
and he Delivers it, This is a Taking to make it Robbery. And though . - + : - + 
the Thief, finding little in the Purſe, Delivers it back again, Let it i 
Robbery. If a Thief compels one By Fear to Swear that he wil 
fetch Him a Sum of Money, which he doth accotdingly, and the 

Thief Receives it, This is a Taking away and Robbery. If a Thief 
Cuts my Girdle, to which my Purſe is d, and the Purſe falls 
to the Ground; no Robbery. But if the Thief takes up. the Parſe, 
It is Robbery; though he letteth it fall and leaves it there: So that 
You may obſerve that there is a Taking in Deed, and a Taking in 
Law; and that the Words Taking away are to be largely Extended. 
All that come in Company to Rob are Prineipals dad are eſteem - Cromp.34- 
ed to Take away, tho One of the Gang only actually doth it. Nay, l P. G. 
tho the Gang miſs of their firſt Intended Prize; and one of them beit. ch. 133. 
Rides from the Reſt, and Robs another in the ſame Highway out Þ 364, 363. 
of View of the Reſt, and Returns to Them, All are gullty of the 
W B bb Taking 
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Taking and the Robbery, tho they All did not Conſent to the Fact, 
becauſe They all 4440] 6 Deſign of er and to Ali one 
Another in Caſe of Need. 


510. Ste f J cr 


* 31nf. 6. Fru the Ver ſan of Another. Theſes Words alſq.are.not to be 
. P. C. 73. nicely Conſtrued, tho the Indictment is 4 Perſond, &c. In ſome 
Dale. eh. 153. Caſes it ay be Robbery, thaugh the Thief doth not take the Goods 
125 from the Perm f the Owner; nor yet Aſlanlt Him. For not anly 

the taking away u Honſe from me, eee actually 

or Money — my - Pocket, but the Taking away of my Horſe 
ſtanding by noo any Thing belonging. to me, in my Preſence 

er before my Face, and againſt my Will, is in Law a taking from 

my Perſon. A Claim of Property without Colour for it, will got 

— Thus if the Thief takes my Purſe, which in my Fright 1 

caſt into a Buſh, or Robs m 5 of Won F 

or Drives my Cattle out of my Ground, while nding by 
not Daring to Reæſiſt 2 This is Robbery; But "If One leaves 
his Horſe tied and ſteps aſide, or if a Carrier: follows his Horſes at a 
Diſtance, and they are Tae by a _ It is not a Taking from 

the Perſon, or Rovbery. | | Hh 
+00 x14 Uf. 6. To ary Value. f Senat hat muſt be taken; and if It is but a 
5 n. F. C 73, Penny, bu eb Here It is Felony of Death, tho the Sum 
74 is under 'Twelve-pence, or never ſo ſmall. In other Laroenies Judg- 
ment. of Death. is only, here: The Thing Stol n is r 255 1 

of Len #570 | J7 

n gp 3 OI, ii! 'T ANA To WY > 

s utting Him dow Rt. The is diftingniſhes the. Robber from: a 
n. P. C. 71, Gb Purſe, ox other Stealing from the Perſon. For if He taketh Anx 
een Thing from my Perſon on the Highway, without putting 
bai Fear by Aſſault or Violence, It is not Robbery ; but a Fejony or 

. . ch 53% which the Offender ſhall have his Clergy. If with his Sword Drawn, 

he bids me deliver my Purſe, and afterwards prays me to give him 
an Alms, and I give bim an Alms rm This i is Robbery ; 
for I did it chro- Fear. 
3 17 0 is 5 u ae t Clergy. leaf the ors 5 chap. 2. 


2 


c M 30 10 1 1 

4 By Well 1. or ee Pa. are oo ed 8 
the Summons of the Sheriff, and My f the'County, to purſue aud 
Arreſt Flows amd Robbers, &c. in pain after Attainder thereof, to 
ane, to ehe King. 1 This is an Affi mance of tho De 
Lawn See 4 Hd. 1. Officican Coronatoris.\ 
'': if Default iv in the Lord of a Franchiſe, The King ſhall 5 

bis e Int of in the Baikf, be all be W 
Near, and Find; S,. 
see for the Expoſition of this Statute, 2Tof. 172,173 ] 23103 
be Statute of Wincheſter or 13 Ed. 1. chap. 1, &c. Immediates 
2 17 3poz Robberics and Felonies . Freſb Suit ſhall be made 
from Town to Tum, andiCounty to Chunty, Y Horſemen: and Foot- 
auem, t the \SenrSide. The Conftable, (the Perſon: being Deſcribed, 
Sec. t 10 call upon the Pariſnioners to'Hfſift Him in the Purſuit in 
5 3... + NE Nreciact; and to give Notice to #he neut Conflable, who ts. to 
4d do the ſame as'the firſt, Rc. the Country: will not anſwer the 
R 33 Neudert, The whole mar ar Hall be W n 
the Rohberies there neee 8 1 
HTS © 
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Ch. 1.308 "Laws f England.” . 
In Great Ti owns Walt, The Gates fhall be Jt from erer to 

„ Betwist 7 and M ichaelmas Watch. "hall be kept in 

Citi es, Boronghs and Towns, all Nights from Sun-ſet till Sun. riſiug. 

[Cee 28 Ed. 1. chap. 17. 28 Ed. 3. (chaps II. 7 Rath. 2. char 6. 

5 H. 4. chap. 3. | Am Glatte. mon 7 


1 A Stranger cannot be compelled to keep Watch. Preity TY i 1 Cro.toþþ 
bitanit 1 is bound to keep it in his Turn, or to find Another to keep i it 
for bim; otherwiſe indictable for £ a Refuſal, © ei 20 4 


| | 915 Hach 208 01 3 
Nd the 27 Elz. chap. 13, The Dam. Kabi d, Maintain an $( 
Al Hin Againft the Hundred in which He wa- Robb d, He Gives, 

with Convenient Speed of the, Robbery to ſome near\Towng 
= 7 Us: within 20 Days before Alion brought, makes Oath. he- 
tare GY Peace Dwelling within or near the. Hundred 7 
4 a fufic knew the Parties that Robb'd _— or dny of Them; 5 
40 e Commences His Suit ren For: 5 Days and within ge e 
ter the Robbery Done, Then the Hundred ir C ee 655 
Robbers or One, of the Robbers are nat Taten. L eee col; 


This Statute hath alter d the Statute of Vi AY För des 
Notice mult be given of the Felony, Oath made before a Juſtioe of 
8775 F Je "Is the, de * if One $a e is 


>plige K Inſt, 
bar 25 \ for no. Negroes can 41 bh T2 
ry, Or not 1 1 by, Alter q 9 Cro. 7153s 
75 the Co en Law! ay Light before 3 * Sun- i 7 Rep. 6. 
| 1 is accounted Part of the Day, and = of the Noe cog 2 106, 


are Natural and Artiſicial. Natural, which conſiſt of 24 Hours, 4. 
and Contain the Solar Day and the Night. Artificial;\which(begin 
from, the [Riſing of the Sun, and End when it ſets. But We are 
5 ths Day-light which (1 ſay). is map accounted: ena 

Day, the Sun is down; | | alt gtod; vino 30A 


* 
. 
4 1 & 


To go on i the Statute; ; ! #$ 6 Ig A } | 1 7 9 10 [4 Th 


© Where Damages are Recovered Againſt Oni, gp ' ſante Feb; of the . 
Trhabitants'of the Hundred, and the Reff refuſe 7 Contribute, Two L. / 
uſtices of the Peace (1 Q.) Dwelling hin Or near, the 75 H- 
dred, ſhall for the Trop 1 fr 45 pon every gi 


within that Hundred; ee 4 5 yo 1 We 


Town ſhall Tax the Particular Ba ants; 4 2 
1 and Sale of Goods, & c. [See 1 Geb. 1. 90 - 
the Taxation of a Hundred upon Deto | of aby 
Church, Chapel, Oc. by Rioters, Gr.! A 3 
The Robbery muſt be Cummitted u en, the wala i, th. 
entitle the Party Robbed to an Action Againſt the Hundr i bt if 
it is Committed j in a m Cloſe diſtant-from, the Hig cl 2 N. or 4006. 
in a Houſe. n Every Man's Houſe is His' Caſtles g o- * pI 
to Defend. And if any. ohne is Robbed in his ouſe, it ſhall k 1 
eſteemed his own Fault. [See the 7 Rep. 657% for further Remarks 1 Mod. 227. 
on the 13 Ed. 3. chap. 1. and the 2 7 Eliz. chap.1 ond „ ba 
be er of the 22 H. 8. Hap 1. Ne H.. chap. 1 Ede 1 Cro. 733. 
chap. 12. 465 Ph. & Mar. chip. g. Speak df Robberies C mmitte 84 
In or Abour vr Near the e 1 Toft. 220% : * UE 705 
lai 


Y e ee Book If 


wee eee that the Nobböry was Tommſtted Ie A. 
bout or Near the Highway, and to have put the Per Robbedi in 
Feat, the Robbery id not within: chess statu tes p fand be Offetider 
falt have the Benefit of the N e V rig ee e bin 


— 15 3 89 5 Wende dn is Growpdtd wuponithe 73 E 112 TBel25 Bl 


1 Cro. 141. 
3 * 375 


40 4 "Bol + 


fer 01 I 
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ſhews 1 5 Ha the wi, if Ng ſhall be, Cc. Lt ech fe H 7 

e ptice Was gien in anothar Hundred, 
1 f e Ly 21 5 . e 00 21 20610 
tl : Robbe  MaicrkGo ods, AThe Maſter, 2 


ſue. But then the Servant mult 60 Wy 2 Fs r de 5 
But er W 


fer He mi MTs he'RoMers 
WEE auftotb meld el ar Pröbf Valk the Qoods. 
YG Wy hat 6 the 


Carrier s\Rebb'd: oF andther? 


Oviet may Swe he Hundred?” But OE; 
and Make Oark'as- "In Caſe bf a Feats Me &' brings th 
Action. Bere 1 In Cadſe. 


e. ee, Nad 
F By ro. ip. 2 C „Hundred ane 
to ke EFT for 21 e Hyg 5 ing "dF CRE 
AH Houſts Ur Stacks" 
WOO Ws IVY 40 2170 0 on} b 11 4 d FO r 


Hh * 554. chip. 1. N. Re Geticral, ct , of 
lhe, im 10 a. yd for ca re: 1911, Fo Mo 0 ic 


all 1 . 
N 1 88 150 1 50 A at” 15 me: 255 
aber i 772 f En 


Wan n NUMbey” De i the 
arty 


Why DINSFTITLINO.. 
3.3133 b: FIUJOIDE 74 525 


1 2 Inſt, 1124 frond) 2 areſlPu Cer and pies (hm El- to Hot or 


173» 
3 1 116, 


7 Rep. 6, fut the Patty by 


1eon8:by\the Commun Lace and the otlfer hy the Sat int. 

2 thete are I w O Purſuits, the one: for the King the other 

Private Suit. (Ni) I) dainw ; Antal 1 - t 

Not onl A that refuſe to Levy Hus and C or Yo not pur. 
ſue upon the Hue and Cry, ſhall be puniſhed by Fitie and Impriſon 

ph thoſe: that are preſent Ke 2.4 5 is N of Rob 

40 096 by Wader to Arreſt. Rd 


There, muſt 8 


= ns Nis to i Ono tha 
r e Arreſt 

e Fo ile 

os a 


K. the . Gry 1 1 Rely Hap: in the roles 
40 18 Commiitt: 
2 55 


levieth Hue and Cry up- 
— — Cauſe, Sal be pon for, Diſturbance of 
RS: 5117 ho Hol 11 i: A Vn. q , 


owe 752 e 29 Car. 2. hay. 7 PH, 2. Nane li * 0 the Lord's 8 


a 218 5 
$5 & M. bk 77 One that ball Roh 4% © Ze, 
1 Com 1715 Aid, bet, „ Counſeh, Hire or Command any 


* 5 ROWE, The Hin ed ' ſhall ot be Charged: Pix Hue and 
lk, 


99 5 5 fuch Offenſe, ad be co thereaf | or 
Hop 510 225 4 enen above To eerty, ſhall „0 habe the 
25 of the C Chrey. | 2 5" 
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By the 4 & 5 W. & M. chap, 8. He who Apprehends and Proſe 
cuter a Highway*Man tb chunt fon, Hall 2225 a Month. ter: 
wards Receive bf the Sheri 7 25 Cong, where the Robbery be 


Committed... 2 — W oe pr bac V wo 1 1 f. % 
ites, before whom the LA +1. orfted) uit | 
Ft Aris, "Mone 24 and e a Cp Men with Him; not 705 


king ata the Rights F un Ptrforis po - the * 10 From whois 
They were Hy Bs [ See 6 Geo. TI, 710 


rh. One is Kia by a Hig wa A0 15 n Pl g br Entea: 
Hg to AP «tart: Ea 55 or he Me, apo 
Ge, fra Receive Fs Sum Nie Pounds 
1f any Perſon out of Priſon, havi — any Robber all 
eser, NR Tivo Op! 7 80 43. Tb o/ yr 
Nenn hill be Convieted; neh Diſcoverer it entit to a Pardphi. © 


By the 6 Georg. 1. chap. 23. pe Y Streets of Cirres,” Towns and 


W. . 155 Tote "I oy ; be Highway 5 en fu the Meqning 9 of the 4,8 5 


v, nde tot nad, gi gniddo t zn (e zin $10tor! Langel 
e Taftrenp from the Pßhhön which ow? Tar Toe. n in Haag, 8 
either 3 8 2 TPrivily N 1 tryin = ge, 0 lo with 
Knowledge. | . Privily ang! af f Gov 5 as b pap t z Inſt, 68. 
th pocket, or Cutter this! e | 4 75. 
Tec en he Perke k! ck 95 11 th ime: ant 6 * 
ne Cla met ſeer O 2 n= 
dey is Ba uded e we 5 
Larceny froffi thè Perf. Hane the Boheht wege 
and 7 — His Knowledge, mos his Sight and — his Face; bs Fo 
takes off my Hat or Wig, Oc. from my away 
it; öt comes into a "Hd ches 10 6 4 ud an os be 
tern without Paying for chem, Oc. In Al "theſe Caſes of c 
Larctnies with Knowledge; the Offefidet; MN by 00 52 
within tlie . of ph nt N Wer, | 
N , 
d Jure oh oo | N £78 8 58 — 0 Wal. ft 40 van 
Ey the a . 1 tr {4 4 
Felon n 7500 fre 25 De. Of Not th ef all z 3 cy 4 4 
| T. 0 NOM 0 10 bas IV JIN x 
ere, "DF e In fo IT 
Perſon of Another Prisf an Feloniogty "yet b Teton 
Thing taken niuft be above the Value of Twelve-Pi l. P. c. 15, 
tute =o Altering the Offence, but taking 2 Dalt. ch. 133. 
Clergy, if Aboye that Value; which the Wigs Pe 365. 
Statute.” 'Pherefore if it is under hr ee is petit Late: 
MT 7 at Common ends yo 4 . * 
is Statute Extends any Acc or Fes ore o After. 
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| An. Aalitute of the "Book HI. 
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1 the | A*. 8. chap. 1 fo b Rob any Perſors im H Dwelling- 
Houle, the Gee Hhe Wit, Sereows, bein there and pat in 


Fear, 2 Apr tage 6s ann be. a2. 7541 8. 
Fe of t 725 W. & all rinſe Statutes relate. to a 


Robbery in a AN oaſe, fe ET EI OMe Tren & in 1 


«1 +0; 79) J 8 
If the Houſe BNET LINA n in the Nisbt, and Goods 
Stol'n be of "eh, ende 88 Steal, tho" ng ond was put in Fear, it 


Aar, 1 SOX Burge 13, Tra. A. rd dy! * J 


TIE OBEY 7 8. . 8 2 

A be 35 9 Eliz. chap. 15. 4 belt uy) \Tabing of Good ood: 20 the 

6-7 5 or 2 Fo Ones out of. Dwellin g-H 1 Out: Houſe, tho 
288 Ws 115 iT 2 s 5%\ * 


N 12 r M 180 VX 


Robbin 7 5 n DV ” Perſori was TREE was 5 bot ſo 
Penal (before this Statute) as Robbing it when ſome Perſon was 
therein, But Perſons took to Commit Robberies 


* 2 _ *cople We gone to Church, or Gout their, In. 
72 | . "Ss 4, 3 % \ / 
Ie > at Fd. 7125 9. For Kobing 8 perſon in his 


Tent, in any Fair or Market; 1418 5 
or 0 Woking : ; Bee the. Gl. 4 W. 1 
2 855 theſe tatutes Ouſt, o Ne; tho a Perſon is in the 
Hf 85 . erlog at all LED ſhe Horſe 

. wi * 0330.50 I 5 eirt 0 ** C>IVTO0- 


511 VI 5 N 8 3 ee! 

e v4 ay ane e wor Abbas. 
1 Cor 2 Ui, being in any Dwelling-Houſe, 
the Owner nts other. Perſon deivg. | erein, and put in ae | 
all Rob an lng: 7 by: e Daytime, Any Perſon being 
therein, or ball Comfort, Commend, or Aid One to Commit 
any of the ſaid Offenſes, or 5 "Weak Dewelling- Houſe, Shop or 
Yare-houſe thereunto belonging. 2 4 Day Time, and take, 

„Ke, 10 the Value 0 
15 


inge, altho'. no perſon be 
therein, he ſhall not have the "of the Clergy. [See Of Rob- 
Ki. ow of Burglary, poſt. 


. erſon ſpall take 2 with Intent ta Steal; Imbezil, or 
loin, a far Fehr: ng or Furniture, which. by Agreeme 
8 Mt 7 0. LA be $2 


any 


or, Lint to Him. to Uſe, in e Iu? 
fene en . 111 oe 1714, Ben] 


6 Form Part 6 a is derben with da Cleans as 


E + 
4 


' ul 


By „ & 11 EW chap. 23. 41 Per] ons 18 by Nig bt or 
* Day ſhall in any 1 0 re-houſe, Coa houſe or Stable, Pri- 
* 175 and F Feloniouſl Sy et. any Coods to, the Value, of Hive Shil- 
H or More, tho fuc &c. br not Broke Open, or tho any 
Perſon be or be not in ſuch bop, © &c. or that ſhall Aſfift in 1 potty 

ting 7 * Ute Holl hoſe rhe Joe K of the Clegg. 
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Git, Laut of Eugland: | 


Van y Perſon ſhall Commit any Burglary, Houſe-breaki 1g, Or ag "# 


lony, in Stealing any Horſe, or any Money, Warts and Goods, from 
wham. the Renee 0 the'Clregy 1s #9 the ſaid Ac "_ away, and 


being out of Priſon ſpall Diſcover, or Cauſe to be D ed and 
Apprehenaded, two or more, who then had, or after nj Commit any 
Burelary, &c. and be ConviFed tbered, he Mai be intirmed wa 


Pardon * All Burglaries, Ke. + 
Any Perſon Taking and Proſecuting fach Felon to Conti Brom; 
pon he Judges Certificate thereaf Gratis, ſhall be Exenp? from Pa- 
ri ces in the Pariſh euhers ſuch Felony was commitred. Perſons 
nb pay 77 ch e to ers, Hor, ales or other Felon afore- 
ford 6 ng to Apprehend Their Executors or Ad- 
ms RY all hay, ſuck. Certificate, 
By the 5 Ann., chap. 31. 4 Reward of 40 l. is Given to any ones 
4 hall tale and Gonoith one Gailty of the he Felonioiu Breaking or 
Batring. any Houſe in the'Day-Time, [See 6 _ 1. chap. 23.] 
22 i an n "ſhall — ſuch ra 1, after Diſcover 
ve Committtd.ſach Elen Jo as they be Conti t ſuch 
2 ＋ dr have : — I. e all have bis Pardon = All Felo- 
xcept Murder YEAſoRhs Nef 
"Grd: * 22 Perſon: wt Hal Reveive or Buy Knowia a Stolen 
jo the Riley, ans or Conceal Frlons, Bb 520 be raten 
a See fog . l L e It feat Money 
chap p. 7. any 4 a W142 
2 *f the prog of | Forty Shilling or more, U 122 M 
Ap e or Out-Houſe thereunto belonging, tho 26 
be not Broken by fuch Afender, and tho any Per by be or be not in 
ſuah Henſe, Sc, Pe any Penſom ſhall Aſſiſt another to Commit foch 
 Qfenſe, He Pall be Debarr the Benefit of the Clerg v. 
This Af ſhall not Extend to Apprentices under the Age of x ;5 
Nears, who ſhall Rob their Maſters, _ 

By the 4 Geo. 1. chap. 11, When any Perſon T, aketh Reaard; ut 
der the Pretenſe of Helping any One to a Good i, He ſhall (unleſs 
e 
had. Stolen thy Goods. [See of the Clerg 55 


Judgment in Felony, Book & ant; 5] + 


and Proſecute to Colt * * Felony without Benet af Clerg a, any 
e. for taking a Reward to Help any Perſon to Stoſmn Goods (um- 


7 he apprehends the ny be.) ſhall be entituled 10 4 Reward of wo. * 


1 18 Simple and Marr Aatuenias, Let us ſay laren Piracy: 
3. Piracy (d es Dolut or Deceit) is a Felony 

of a Subject, by a Depredation or Robbing at pots hi Is a C 

tal Offenſe By the Civil Law; but by Act of Parliament It is to 


n e 


the Common Law, as if it had been done upon the Land. It ſtill 
Remains an Offenſe by the Civil Law, and therefore a Pardon of all 
Felonies, doth not Diſcharge it. It being a ſpecial Offenſe, It ought 
to be Specially, mentioned. ¶ For the Method of Trial According 
to the Common Law, See the 28 H. 8. ohap. 15. 110 12 NJ. 
chap. . and See of the Cont of ane ve Gary 2 umu Moe 
n A 8. Book . chap. 1. | 


rehends' the Felon: N fo at a Felon, as if He Himſelf 
; And'Of 


ſhall Diſcooer; Apprebrina 


the Goods 23 toft. 17t, 
rt & mh 
Enquired of, Heard, and Determined abcording to the Courſe'sf 


37 
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An- \\ A Noro (N * 
I, obs 11 N W. A chew? Narr uf Dub Fu 
Fre ſhall Commit any an ARS 4 ober y, or Any At of 2 
ffilit y, againſt others of. Hh Majo, Snbjefts, upon the Seu, under 
Golonr of An Commiſſn from any Foreign Prince, or any other 
n hat ſocuer, ſuch Offenders ſball be taken to be Pirates, Fulons and 


Robbers, and hall ſuper. as Pi Nine,” Felons ey Rodbers npon the 


Sea 

N an) Cotter or Maſter of Ang \ Ship, 55 a Seaman, All 
within the Admiral's Fariſuittion — Mi T; rift and v Turn Pirate, 
Enemy or Rebel, and run\away with" his" Ship; or "any Yo, Ord- 
nance, | Ammunition on Goods, or Held T — up" Voluntarlly to a 
Pirate, or Combine with, or | Attempt to Cbrrapt any Commanider, 
Officer or Seamats to Field wp or run dway 1 Ship or Goods, 
or. go over: t Pirates, or if Any Per ſo: 75 Y violent Hands upon 
bis Commander, to Hinder. him from in Defenſe" of the 
Ship or Goode Committed th his Truſt, 330 yh avorur to make 4 Re- 
ey in the ＋ 6 Jhall be ad judged \Piraze, Felon and Robber, 
and. ſuffe er GS E, i N... | N 

Any ſhall on the Land or Son; Krowinely "for rb ay Pirate 
or\Maintain;Gommand or Adviſe AnyPerſon to Commit Piracy; and 
fuch Perſon ſbalſ t herempum Commir futh Piracy, They ſhall be adjtidg- 
ed Acceſſory to ſuch Piracy..." Likewiſeif any Perf 1 pF 
Piracy to le done, ſball upon Land or Sea, Rereiot an 
ſel or „ Goods which have been by ſuch Pirate Piratically — en," He 
Hall be adjudged Acceſſory to ſuch Piracy ry, and ſhall be tried accord- 
ing to the 28 H. 8. and ſuffer at the Principals oug iu to ſifer. | See 
the 4 Geo. r, chap. 11. 5 Geb. 1. chap. 23. 8 Ged. 1. chap; 24. and 
of the Court By e copay a to to 28 E. 5 IG: 4. 


chap. 13 AA Shy vb Wai 
4. Private ! "A'S againſt the Dunbar ie 7 Habitats of a, Man 
are > of Two. inds, 1, Burglary, 1% Hint... 


Y4 hoy 39: "Be Y Bars ary (Burg luria, Burglar, from Burg a Houſe, "oy 
. F... a Thief) is a Felony at the Common Law; and by the Chit 
Law is where a Perſon in the Night Breaketh and Entereth into the 
Manſion- Houſe of Another, to the Intent to Commit ſome Felony 
there, whether the Felonious Intent be Executed or net.. 1D 
2 3 Inſt. 63. the Night. The Word æ Noctanter is Neceſſary in every Indi- 
n. P. C. 9 ment for Burgla ary; for if there was ſo much Da y-light at the Time, 
that a Man's Face might be Diſcerned thereby, It is not Burglary. 
The Night aggravates the Offenſe, If tlie like Offenſe is Commit- 
i. 5 mg _—_— d Hoofe-bredking, . od Tarceni ef, from 
Y 2, of eg 
« $ toft 6. Brea leth and Entereth./ The Bredking and Bering" 5 als 
3 Fe 
H. P. C. 80, Neceſſary to make it Burglary, not Breaking only. HFlonice & Burg- 
Ke . LAariter Fegit C Intravit are the Words of th Indigment. Therefore 
as to Breaking; If a Door is Open, or a Window is Open; or 'a 
Hole is made in a Wall before, and the Thief Enters and Steals, or 
Draws. out the: Goods, it is not Burglary; tho'this/is'breaking in 
Law. In Burglary there muſt be an Actual BreaKit of the Houſe. 
If the Thief Breaketh the Glaſs of the Window, a Hale in the Wal}, 
Draws the Latch, Unlocks the Door, to Rob, S4. This is an act 
A 4 Breaking 
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Break ing of the Houſe. As there muſt be a Breaking, ſo there muſt 
be an Eutiy. Setting the Foot over the Threſhold, after the Door 
is Broke open; putting a Hand, Hook or Piſtol within the Window 
or Door broken open, is an Entry. A* 1 
If a Maſter lies in one Part of the Houſe, and his Servant in an- 
other Part, and the Servant in the Night draws the Latch of tho 
Maſter's Chamber, and enters it, to Rob and Murder Him, Here is 
both a Breaking and Entry. | "th 
But in ſome Caſes one may be guilty of a Burglary, without actual 
Breaking. As when one comes down a Chimney by Night, to Rob, 
or when ſeveral Perſons come in the Night, with a Deſign to Commit 
Burglary, and One does it, while the Reſt watch near the Houſe, 
that no Help ſhould come to the Owner; here the Act of One is by 
Interpretation eſteemed to be the Act of All of Them. But if a Ser- 
vant opens a Window, to Let in a Thief, who comes in and Steals, it 
is ogy in the Stranger, and Robbery in the Servant. b When * Kely. 4; - 
Thieves, having an Intent to Rob, pretend Buſineſs, to get into the 52 63. | 
Houſe by Night, or raiſe Hue and Cry, and bring the Conſtable, to | 
whom the Owner opens the Door, and when They come in, They 
Bind the Conſtable, and Rob the Owner; This being done in Abuſe 
of the Law, is by Interpretation eſteemed to be Actual Breaking and 
Burglary; and the whole Act ſhall be imputed to the Thieves. 
Ses the 12 e cba. 7. e tf! 0007 no in eb e 
The Zlatan Bause of Another. © Here a Chureh may be under- 4 Rep. 40, 
ſtood, for it is the Manſion-Houſe of God. (On.) If a Church is "2" Foam "4s 
to be call.d a Manftion-Houſe, it is a diſtinct Burglary. to Break and H. P. C. 82, 
Enter it in the Night, to Rob it. [See the 1 Ed. 6. chap. 12.] The 89. 
On- Buildings adjoining to the Manſion-Houſe, as Barns, Stables, 
Dairy-Houſes, &c. are to be underſtood as Parcel of the Manſibn- 


lt. 


* . a P 


Burglary may be Committed in Menſion-Houſe, though. Alb the 


lives in one, and ſometimes in the other, Burglary may be Com- Ke 4. 
mitted in either of them. A Chamber in an lun af Courtgiwhero | 
one uſually Lodges, is a Manſion-Houſe. For Every one hath a ſe : 


Street, this is his Manſion-Houſe. f But a Chamber Abote Stairs * 3 Ioft. 65. 
or Below, where any Perſon; doth . Jodge as an Inmate, cahnot be K 85 84. 
call'd Z/:s Manſion-Houſe; So that if avBurglary is Committed in * 

His Appartment, The Indictment ſhall Lay the Offenſe to be in the #5 al: 
Manſion-· Houſè of him that Let it. For if the Owner of the flouſe 


» ; hd £ 
PR >” 71 * | 91 
rd aenloteell o eidemod viroheteaks 
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1 100 eri be ei vin li n „bound zi noi: gil 
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Fruſtra legis aurilium invocar, qui in lugem cummitrir, lfd. 64." 101141 
Aſerito beneficium legis amittit, qui legem ipſam ſulwertere iuteudit. 2 Inſt. 33. 
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breaks into the Rooms of his Lot gers, and Steals their Goods, it can- 


s 3 Inſt. 63. 
H. P. C. 83. 
Kely. 30. 


> 11 Rep. 29. 


2 Inſt. 188. 
3 Inſt. 66. 
H. P. C. 85. 


burn id thereby, it is Pelony, 
tit doth burn, and goeth out of itſelf, it is Velouy. : For the Words 
: of the indictment are. Inctndit et Combuſſit. 


not be Burglary, to break into his own Houſe; but it is Felony, to 
Stcal their Goods. 

To the Intent to Commit ſoine Fxlony within the ſame. 8 If One 
breaks a Houſe, and enters, with an Intent to Commit a Treſpaſs, 
as to beat the Owner, &c: it is no Felony. But if the Intent was to 
Commiit a Felony, by breaking and entering, it is Felony, tho' the 
Intent was not Executed, or the 'Thief did no Harm : © erwiſe of 
Robbery: [See of Larceny from the Houſe. Ante. 


By the 5 & 6 Bd. 6. chap. 9. To Rob any Perſon in @ Booth or 
Tent in a Fair or Market, the Owner being 7 iris the ſame, is to 
be Paniſhed in like Manner as ere ary, oY without Benefit of 
22 though without His, His Children, or His Servants Notice 


By - ray 18 Elis chap. 7. None ſhall have his Clergy, that commits 


Burglary: 
By the 3 & 4 W. & M. chap. 9. He that ſhall Counſel, Hire or 
Command any Perſon, to commit any Burglary, 7 not habe foe 


Benefit of the g. 


[See the Statutes of the 3G 41. G M. chap. 9. 10 U 11 NV. F 
chap. 23. under Larceny from the Houſe, ſupra. Concerning Rob- 
beries of Shops, Warehouſes, Coach-Houſes or Stables, and concern- 
ing the Reward for Taking and Diſcovering of Perſons Guilty of 
glary, Gr. For thoſe Statutes make Larcenies from the 18 255 
Gr. Puniſhable i in the like Manner as Burglaries.] 


t 4 n chaps 5, g Perſe fl xx the Manon 
Deelling- e. of Sr 7 Da Night, without breaking the 
fame, with an Intent to Commit Felony ; or being in fuch Houſe, ſhall 
Commit. any Felony, umd ſball in the Night-Time break the ſaid 
Houſe, - to . out of the ſame, ſuch Perſon ſhall be taken to be Guilty 
y, and fhall not have the Benefit of Clergy. 12 . 

is Act, ſupra, under Larceny from the Honſe, and the 
Zeorg. 1. chap; 23. Concerning the Reward of 40 J. for Appre- 
hending and Convicting any Perſon for Enten. Ad be 24 H. 8. 


Kab. 5. Of Exonſable Homicide, Ame] 


2. 5 418 (from Ardeo to Burn) or bien barting 3 is a 1 
at Common Law, and is a Malicious and en n the 
Houſe of another, 'by Night or by Day. 

It muſt be a Burning for to put Fire into « Tue or ay Part 
of it, without Burning, is not Felony. But if Part of the Haſs is 
tho that Part is not wholly burn d. If 


114444 


7 if one e to 
bum the Houſe of A. onl y does burn the Houſe of B. or if One 
Nalieiouſly burns his own House, to the Intent to burn others, if the 
Intention is Executed. But if only his own is burn d, it is not Fe- 
lony; but it is a great Miſdemeanor, and puniſhable with Fine, 


1 + 0 EveHouſade firedby Negls wee or n en it can- 
: WWE 40, WRIAL wegn 7 | * not 


It will be intended to be done i Mulicioi 


3 272 — j)“ “ 2 — — 1 4 — — 7 ent —— ö n ine 
Ch I. Lau of England. | 379 


A » Su. Aero 1 PIR "FIPS 


— ——_—_—_— 


not amount to Arſon. For the Words of the Indictment are Y/olun-. 

tariè ex Malitia ſua Precogitata et Fhlonicè. [See 9 Ann. ch. 31.] 
k By the Houſe of Another not only a Manſton-Houſe; and the * ; Toft. 6). 

Principal Parts thereof, but alſo any other Hoùſes or Out-Buildings, 1 

as Barn and: Stable, Cow-Houſe, Sheep. Houſe, Dairy-Houſe, Milk- * 

Houſe, G c. Parcel of the Manſion-Houſe, are to be underſtood: To 

burn Barns wherein there is Corn, whether they are adjoining to 

any Houſe or not, is Arſon. But by the Common Law, to Burn 

a Barn, not Parcel of a Manſion-Houſe, is not Felony. The Burn- 

ing of a Frame of a Houſe is not accounted Houſe-· burning, becauſe 

the Frame of a Houſe cannot come under the Word Domus, which 

is Neceſlary in every Indictment for Arſon. In Arſon it muſt be 

Domus, tho a Barn, Malt-Houſe, Oc. Whereas in Burglary it muſt 

be Domus: Manſionalis, as above- mention d. And it muſt be the 

Houſe of Another. So that the Houſe which he has in his own Poſ- 

ſeſſion by:a Leaſe for Years, is not meant, if the Owner burns it; 

and no other Houſe is Burn'd with it, as before obſerved; - 


By the 23 H. 8. chap. 11. Burning of Houſes or Barns wherein 
any Corn is, the Principals or Acceſſories are Ouſt of Clergy. ¶ See 
the'4& 5 Ph. & M. chap. 4. And 11 Rep. 30, G. 

By the 43 Eliz. chap. 13. To Burn, or Cauſe to be Burned, Wil. 
fully or of Malice, (or to Aid, Procure or Conſent to the Burning of ) 
any Bar NR, Stack of Corn or Gr an, in the Counties of Northumber- 
2 Cumberland, Weſtmoreland or Durham, , Felony without 
„ler Tur T3 L.0\ L \ . 1 | 2 A 1 8 N 
\ 25 the 22 & 23 Car. 2. chap. 3. is Felony to Burn in the 
 \Night*Time Maliciouſly any Rick or Stack of Corn, Hay or Grain; 
| Barns, or other Houſes or Buildings, or Kilns, in any Place what- 

ſoever. But the Offender may make Election to be 5 wary for 


Ss that now to Bürn an Empty Barn in the Night: Time is Fe- 
lony. LSee the 1 Ann. chap. 9. Of Burning Ships, & c.] 


By the i Georg; 1. chap. 48; If any Perſon ſhall malicioaſly ſet on 
Fire any Wood, Underwood or Coppice, He ſhall: ſuffer 2% Klan 
[Sce more in the ſaid Statute; and 6 Georg: 1. cha. 16. Concerning 
the ſpoiling Timber-Trees, Fruit- Trees &c. And ſee the 22 & 23 
Car. 2. chap. 7. whereby Treble Damages are allow'd for.deſtroying 
any Plantation of Trees, &c. whereof Three or More Juſtices of the 
Peace may 1 by the Oath of 12 Men, Examination of Witneſ- 
ſes upon Oath, Oc. [See infra of Felony concerning Cattle; and 
concerning the Deſftrut7ion of Corn, Mood, &c. chap. 0 
J. There are Other Private Felonies immediately hurtful to the 
Subject, made Capital by Statutes; which could not properly be re- 
duced to the Felonies againſt the Life, Body, Goods or Habitation: 
F heſe concern Mitcheraſt, Records, Cattle, Ships, Bankrupts; and 

urgery. R 10 Ad n 4 


- 


1. Concerning Witchcraft. 5M | 
By the 1 Jac. 1. chap. 12: Such. as ſhall Uſe invocation or n ju 


ration of any Boil Spirit, or ſhall Conſult; Govenatt with, Enier- 
—— Cee 2 tain, 


2 Ac, of: the. Boak HI. 


1 3 
U. 
8. 


m 2 Inſt. 468. 
3, _ 46, 


c craft; or have aſed um 'of the ſaid Arts whereby 


P.C, 6 „% on} wry rations &. or if a Den 


- Fed. of Read gh Evil Spirit to.an 'Tntent; or 
an. Dart t Jo be nſtd In Miich- 
Perſon ſhall be 
KilF d, Cunſumed ar Lameu in hui or her Body, They; raget her with! 
their "Accefories befare the Fa, Hal 19 as © ZN tiahout Be- 


n of Ae, 934 « WO: ofdra 16d, 70 l. 11 
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1 * 21 8a 1819 dr 24 4/01 the 
his i is Witeheraft in Fo F 
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ink Bana! 
Tale up a Dad Perſon, 


Fiſt Degroas Oe there are enum 
rated Fuur Kinds of it. f Mb? } Hot!. Alia * LC 19160 JON : CO 2 
If a Spirit does not Actually r upon Itevdations )on:f 
Pet ſan; 
or Part of it, is taken up to be uſed; tho not Actually uſed, yet this 
is agreed to be within the Statute. But ont muſt adually accom · 
pliſh his Miſchief, to be within the laſt Clauſe of Killing, Gl. 
Acceſſories after the Fact may be Guilty of Felony, tho the 
Statute. only mentions — Beforo the Fact. But they hall 


have Clergy, becauſe not Exclu de.. 
Witchcraft in the 3 3 is to be puniſhed in the Ay; 
ing Manner, ( An - {cr 


vi 


Such as take upon * hy Wi tcheraft, e 27 70 7. 
cery, to teil where Treaſure if to be found, or where Thing 


Stolen D or to do any Thing, to Prouobe any N vel 
Unlawful Love; or whereby ay CO or Groods of any Perſon hall 
be Deftroy'd,. or ta Hurt any Perſon in His Body Ons or God, 


tho the ſame be not EF. hey ſhall for 551 firf Offenſe Sep 


a Tears ment without Bail, and once every Quarter 
Tear pry Ar upun the Pillory, &c. and for the Second Of * 


een Frlons without ner aca 


: 14 333 A 3% 


There are os. Branches in the Socand Part of 75 Aa. But FO 
Words, Tho the ſame be not Effected, make this Part obſcure. [See 
3 uſt. 46] The Three Firſt Clauſes and the Laſt ſoem to acnne 
under the Words Tate upon them,  .. 

Note, ® That where a Statute makes a Second Offenſe Felony, 
or lays a hedvier\Puniſkment than for the firſt Offenſe, it is always 


Hl. P. C. 8s, implied, That ſuch Second Offenſe ought to be Committed after 


Judgment given for the ſirſt. For the Indictment for the Seeond 


Offenſe — recite the former Attainder. But it is not Neeeſlary 
that the Second-Offenſe ee be of the ary fame Nature va 


"Ow | 249M 
bug pt Concerning Records. 


To Deface or Alter a Reed 4 is an Offenſe at Common Law, 
and AT TAR by Fine, Ge. __ 1151 | 


the 86. aki. 12. If any | Clerk or other Perſon ſhall Steal. 
2 Iy Take away, Withdraw or Avoid any Record, or Parcel 


of the Same, Writ, Return, Panel, Proceſs or | pee: of Attorney, 


in the Kings Court of Chancery, Exchequer, the One Bench or the 


Other, or in His Treaſury, by Reaſon whereof any Judgment ſhall 
be Reverſed; 'it- is Felowy in the W &c. 8 heir Tana, 


4 _ and. e bY 15 
une 29 £ | * This 


1 1 


* 30 ” - ws. a -a 


„ * * 


* 
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— 
— 


—— 1 1 „„ , _— - <4 9 Ea $6. 
— — — f — ꝗ—E-w— — — — —— 2 — —UE—äz 2 ee * F L 
0 — * L | 4 4 3 4 1 
m . aws of England. 381 
08 ＋ & | 18 T) | 


n This Act does not extend to Judges of any Court, becauſe it be-“ 3 aft. 31, 
pins with naming Clerks, which are inferiour to them, [See the 
8 Rich. 2. chap. 4.] and it extends only to the Courts expreſly 
named; and to the Court of Chancery and Exchequer fo far only, 
as they proceed according to the Courſe of the Common Law. 
...' Theſe Words, By Reaſon whereof any Judgment ſhall be Rever- 
ſeg, ſignify, whereby any Judgment ſhall not take Effect; fo that 
if the Alteration is made Before or After the Judgment, it is with- 


in the Act. 


By the 21 Jac. 1. chap. 26. To Acknowledge, or Pfocure to be 
Acknowledged, any Fine, Recovery, Desd Enroll'd, Statute, Re- 
cognizance, Bail or Fudgment, in the Name of any other enſon or 
Perſons, not Privy or Conſenting to the (ame, is Felony without the 
Bemefih of the Clergy ; but without Corruption of Blood, or taking 
away Dower ; neither Hall it extend 4% a 7udgment. acknowleds'd 
by an Attorney of Record for another Perſon. s NED PH 
_ By the 4 W. & M. chap. 4. To 4 15 any other Perſon before 
any Eoum fioner authorized to tate Bail is the King's Bench, Coni- 
mon Pleas 97 Exchequer, whereby the Perſon ſo Repreſented may 
be ** to the Payment of any Money, &c. to be Recovered in the 
ſame Suit, is Felony. F ere 8 

[By 8 Geo. 1. chap. 22. To forge Powers, ar perſonate another, 
in order to transfer Stock, or receive Dividend, is Felony without 


C- 
3. Concerning Cattle: « 


y the 22 & 23 Car. 2. chap. 7. To Kill or Deſtroy Horſes, Shee 
d other Cattle, in the Night-Time, Malicioufly, Unlawfully P 
Willingly, is Felony. But ſuch Attainder ſhall work no Corruption 
of Blood, Lofs of Dower, or Diſinberiſon of the Heir: Tet Li- 
berty is given to the Qffender to Avoid Fudgment of Death, by 
making Election of Tranſportation for Seven Tears, &c. Any Re- 
turning within Seven Years ſhall ſuffer Death. LN) unge 
IF Any ſhall; in the Night-Tumne, Maliciouſly Maim or Others 
wiſe Hurt any. Cattle, or 2 any Plantation of Trees; or 


Throw Down Incloſures, They Hall forfeit to the Party erieved 
Treble Damages by Action of Treſpaſs upon the Caſe. | 
Upon Complaint of the Parties injured, Three or More Fuſtices 
of the Peace may enquire by the Oaths of 12 Men, Examination of 
Witneſſes upon Oath, or any Lawful Means, concerning fuch Q- 
Fenſes and Offenders, and iſſue Warrants to ſummon. Furors, and 
Apprehend Suſpetted Perſons, and cauſe others that ſeem likely to 
make Deſcoeery to Appear and Give Information upon Oath, &c. 
8 The zen muft be within Six Months after the Offenſe 
0mMmitted. SITE „ $9557 hr K/2 0c $$ 
[By 9 Geo. 1. chap. 22. Wiffully and malicionſly to kill; aim 
or wound any Cattle, and many other Offenſes; - are made” Felony 
uit hour Benefit of Clergy d | HS 83 4A 
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© By the, 1 Ann. chap. 9. I any Captain, Maſter, Mariner, 8c. be- 
longing to any Ship, ſhall tvilfully Deſtroy the Ship, or Procure the 
ſame to he Done, to the Prejudice of the Owner or Merchant that 
Hall Load Goods thereon, They ſhall ſuffer as Felons without Clerg y. 


Sce the 22 05 23Car. 2. chap. 11. and concerning the Offenſes of 
Soldiers and Mariners, Tit. Publick_Felonies; and 11 & 12 . z. 
chap. 7. For the more Effectual Suppreſſion of Piracy, amen; and 
the 7 Georg- 1. chap. 3. 1 Cg. 2. chap. 13. 6 Geo. 2. chap. 34. For 
performing Oparentine, Gc.] uss PNG! 


By the 12 Ann. Seſſ. 2. chap. 17. Entituled, An Act for the Pre- 
ſerving all ſuch Ships and Goods thereof, as are forced on Shore or 
Stranded, (5c. It is Enacted, That if any Nr makes Holes in any 
Part of the Ship, or ſteals any 57 655 or does any Thing tending 
to the Loſs of the Ship, He ſhall be Guilty of Felony without Be ne- 
fit of Clergy. [See the 4 Georg. 1. chap. 12. 11 Geo. 1. chap. 29. 
For deſtroying inſured Ships, and Of Vrecł, Book 2. chap. 27 . 


3. Of Bankrupts. 


By the 5 Georg. 2. chap. 30. If any Perſon becoming Bankrupt; 
and againſt whom a Commiſſion of Bankrupt hath been Awarded and 
Iſſued out, ſhall not, within 42 Days after Notice in Writing and in 
the London Gazette, Surrender Himſelf to the Commiſſioners, and 
Submit to be Examined ＋ Oath ( cont Quaker) and truly Diſ- 
cloſe and Diſcover how He hath Diſpoſe „An d or Transferr'd his 
Effetts or Eſtate, and all Books and Iritings relating thereunto, &c. 
and alſo deliver up to the ran rh all fuch His Effetts or Eſtate, 
and all Books and IWritings relating thereumo, as at the Time of His 
Examination ſhall be in His Cuſtody or Power; or if He Removes or 
Conceals His Effects to the Value of 20 l. then He ſhall be Adjudged, 
pon Convittion by Inditment or Information, a Felon without Clergy, 
or the Benefit of any Statute made in Relation to Felons, [See the 
7Creo. 1. ch. 31. For Explanation ofthe Statutes concerning Bankrupts.] 


6, Concerning Forgery of Falſe Deeds, &c. Bank-Notes, Exches 
quer-Bills, Stamps, South- Sea Bonds, &c. Lottery-Orders, &c. The 
Common Seal of either of the Corporations for. 4ſſurances of Ships, &c. 


For Falſe Deeds, &c. 


By the 5 Eliz. chap. 14. To Forge or Publiſh a Forged Deed; 
 Court-Roll or Will in Writing, after Convittion for the firſt Offenſe, 
it is Felony without Clergy. | See Of Forgery, chap. 3. poſt] 


For Bank-Notes, &c. } 


By the 8 & 9 W. z. chap. 19. h. 36. To Forge dy Counterfeit the 
Common Seal of the Bank of England, any Sealed Bank-Bill, or 
any Ee of any Sort whatſoever, ſigned for the — 

, — wy A | a | an 


Ch. 909 "Mu N England: 


and Com. pany of the ſaid Bank, or to Arer or Rage any Endorſement 
on Any Bank-Bill, or Note of any Sort, is Felony without Clergy. 


[By 1 11 Geo. 1. chap. 9. Fi; Felony to forge a Bank Note; and By 
12 Geo. 1. chap. 32. To forge the Certificate of the Accountant Go 


neral in Chancery, Cc. or a.Note, &c. of a Caſhier of the Bank, Oc. 


or Eaſt-India or South-Sea Bond, is Felony without Benefit of Clergy. 
By 2 Geo. 2. chap. 2 1 It is Felony eithout . Benefit of Clerg y to 

Forge any Deed, Will, Note, Receipt, &c. By 4 Geo. 2. chap. is. 
Forging Mediterranean Paſſes i: Felony without Benefit of Clergy,} 


For Exchequer-Bills. 


the 7 & 8 W. 3. chap. 31. 6. 78. To E For, ge or e any 
17 of edit, as by this Statute the Commiſſuners of the Treaſury 
may ifſue out, or ender in Payment any Forged or Cornterfoited 
Bill Credit, or Demand Money ee, at the Exch equer, (E noer- 
ing the ſame to be Forged or Counterfeited) with Intention to Defrand 
any Perſon, is Felony. (See the 8 & 9 ,. 3. chap. 23. 5 Ann; chap. 13. 
7 Ann. ebay: 2 9 Ann. chap. 7. Georg. 1. chap. 12. 6 Ceo. 1. ch. 4. 
F. 91. where ſuch Offenſes in ion to Exchequer-Biils iſſued by 
Authority of thoſe * are made Felony without Clergy.) 


For Stamps. 


By the 9 & 10 W. 3; chap. 25. $ 59. To Counterfeit or Forge any 
Stamp, « or Mark or Impreſſyon of the ſame, upon any Vllum, Parch- 
ment or Paper, thereby to Defraud Hi s Majeſty of His Duties upon 
Vellum, &c. or to Utter or Sell Vellum, Ge. with th ſack ue Quad e 
Mark, knowing ſuch Mark to be Counterfeit, is Felon EIT 
[See the 9 Ann: ape 11: & chap. 23. 10 Ann. chap. 19. 10 Ann; 
Reb 16. 12 Ann. chap. 9. 12 Ann. chap. 19. 5 Georg. i. chap: 2. in 
Relation to the Stamps or Marks provided by thoſe Statütes.] 


5 Sout h- Seu Bondi, &c. 


By the 9 Ann. chap. 21. To Forge or Countorfeir the Common Seal 

e South-Sea Sad ny, or To Forge, Gong wa che rs or Alter any of 
7 bop Bondi, of to offer to Diſpoſe of, or put away; any ſuch Forged; 
&c. Bond (knowing the ſame to be ſuch) or to Mert the Moes 
or any Part thereof, of the Company,” or any of their Officers, gh 
Intent to Defraud any e is Felony wales Gy. 
6 Georg: 1. chap. 4] _ | 


For Lottery Ordet-s. 


By the 12 Ann..chap: 4. T5 Forge or Counterfeit any Lotiety- 055 
det! Hides 2 of tis. 9 Ann. chap. 6. or chap. 23i or the 
10 Ann. chap. 19. uu chap. 26. br to After the Numberor' 2 5 8, 
Sam of am ſarb Order, or to Counterfeit the Hand of any Perſojs. 
to ſuoh Order. 'T hereby to procure u Fraudulemt 
Soll amy fuch Order (knowing of the Firgerys &C.) br Kos ih auen 
d [See 5 Georg. 1. chaps 3. 


For Aſrance of Ships + and Metchandiſet af 805 Love : 
25 the 6 Georg. 1. cha p. 1 8. 70 forge the common Wo} 707 e 7 


—— the "Money 


2 70 


As 


Pay a any. ſuch Ro 0 to 


ment. or 46 


Corporatious, of to Forge or. alter any Palicy, Bill, 8c: or 20 Ul. 


' there at 10 
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therein Cntained, knowing the ſame to be Connterfeited, is Pzlony 


_© [Sre of Felonies by Gaolers, 14 Ed. 3. chap. 10. By Hunters in 
; the Night of with painted F Aces, 8 C. I H. 7. chap. 7. By Prot * 
ors, 28 Ed. 1. chap. 2. 36 Ed. 3. chap. 2, 3, Cc. 5 Ed. 3. chap. 2. 
But ſee alſo 12 Gar. 2. chap. 24.13.05. 14 Car, 2. chap. 20. By 
| Eng iens 1 & 2 Ph. & M. chap. 4. 5 Eliz. chap. 10. By Cutters 
of Pomdike, 22 H. 8. chap. t1. 2 C 3 Ph. & M. chap. 19. By De- 
ſtroyers of the Works of Putney Bridge, 12 Geb. 1. chap. 36. By 
'Treſpaſſers on the Borders and Rioters in the Counties of Cumber- 
land, Weſtmoreland, and Biſhoprick of Durham, 43 Elis. chap. 13. 
For the Suppreſſion of Moſ5-Troopers, 13 & 14 Car. 2. chap. 22. 
For Preventing Abuſes in Paying Seamens Wages, 9 & 10 ,. 3. 
chap. 14. 1 Georg. 1. chap. 25. And the 4 Georg: 1: chap. 11. For 
more Effectual Tranſportation of unlawful Exporters of Mool. See 
alſo of Debeit and Cozenage, chap. 3. poſt] © 


I have now given a Summary Account of the Capital Offenſes 
(viz.) Of High Treaſon, Petit Treaſon, and Felonics Publick and 
Drivate. It followeth that I ſhould treat of Miſdemeanors or Of, 
fenſes Not Capital. Becauſe in this Account I have frequently men- 
tioned Principals and Acceſſories and the Benefit of the Clergy, it 
may not be improper, firſt to ſay ſomething of the Nature of the 

Principals and Acceſſories, and of the Benefit of the Chrgy. _ 
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Of Principal and Acceſſory, and Of the Benefit of the 


A Principal is He that is an Adr, or Preſent. and Aiding and 
pals. 2 Abetting. in a Felony... [Sec of Murder and Robbery,. chap: 1. 
138. ſupra.) In ſome Caſes a Perſon {ſent may be a Principal, as he that 
2 Toft. 138. puts Poiſon into Drink, (5c. with an Intent to poiſon — and then 
4 Reb. g. leaves it, though not preſent when taken by that Perſon or any other; 
H. P. C. 80, e 8 to do an «erat a, and: = is upon the 
[, 215,216, ſame Ground, or in the ſame Houſe, though not within View when 
3 1 Fact is Done. P. — 8 incites a. Madman to do a Murder is 
Pp 395. en Murderer. In High Treaſon All are Principals. 80 
4. © that be who by Command or Perſuaſion induces another to Com- 
Dalt. ch. 161, mit 'Treaſon;\ at, receiyes a Traitor knowingly after Treaſon Com- 
. mitted by him is a Traitor. For hat ſoever will make a Man an 
n Acceſſory in Felony, will make es eh Principal in High Treafon. 
1 1 In Petty Larteny and in Treſpaſſes vi & Arnis, All are Principals. 
25 e ee e een eee enen eee 
i 1. Heß. By the 8 H. &. chag 125 P oenreri, Cbunſellor s nnd Abittors in 
20 Stealing ur Imbeziling'any Record are Priucipal Rin. 
3 Cro. 750. ined! 3 By 


Ch. 2. Laws of England. 


"By the 3 H. 7. chap. 2. Procurers, Abetters and Receivers. of a 
Woman, Wife, Widow or Maid, having Lands or Goods, and Car- 
ried away againſt Her Will, Married or Defil'd, are to be Deemed 
Pri 70 Felons, though concerm d before or After the Fatt. ¶ See of 
Forcible Marriage, ante.] \'' 8 


_ Here the Common Law is Alter'd by the Expreſs Words of the 
Statutes. : 1 


% 
z- # . — — 
* * 


II. An Heceſſory, Particeps Criminis, ( Acceſſorius) is he that is Of Acceſſo- 
concerned in the Felony by Commandment, Aid or Receipt . * By 7... 
Commandment all thoſe are included, that Incite, Procure, Set on, 183, * 
or Stir up any other to do the Fact, and are not preſent when the Dalt. ch. 161. 
Fact is Done. So By Aiding, All Perſons, Counſelling, Abetting, 3? 
Plotting, Conſenting, Furniſhing with Weapons, and encouraging 

to do the Act may be included, if they are not Preſent when the Act 

is done. If the Party Commanding or Aiding is Preſent, He is a 
Principal. Receipt is, when one knowing of the Felony, Receives 

the Felon and Conceals Him and His Offenſe. e 
In High Treaſon there are no Acceſſories, but all are Princi- * 1 lov. 37. 
pals. [See ſupra.) . * | 10 90) 44alid _ 
In Petty Treaſon and other Felonies (except Petty Larceny ; See 3 Inſt. 26, 
ſupra.) there may be Acceſſories. * Vet the Acceſſory. cannot; be 2, 138, 139. 


guilty of Petit 'Treaſon, where the Principal is found Guilty of Mur- 4 C. 215, 


er. The Offenſe of the Acceſſory can never be of a Higher Na- Dale ch. 161. 
ture than that of the Principlll . 3% 
| There may be an Acceſſory in Mayen, Piracy, [See 11 0 12 
| W.3. chap. 7. 8 Geo. 1. 57h 24. h. 3. and Præmunire.] ( Lu) In 805 240 
2 p 


tit Larcenies, Treſpaſſes Vi et armis, There are no Acceſlories. For 
as in the Higheſt Offenſe there is no Acceſſory, ſo it is in the loweſt OE Þ 
Fenſes, or in all Offenſes under Felony, as in Riots, Routs Forcible © * 
Entries and other Treſpaſſes Li et armis. Here all are Principals ass 
before obſerved. * He' that Receiveth a Treſpaſſer on Lands and 


© 1Inft. 180. b. 
Goods, after the Treſpaſs is Committed, is no Treſpaſſer, unleſs the * — 
Treſpaſs was done to his Uſe and Benefit, and He agreeth to it af- 
terwards; for then his ſubſequent Agreement amounteth to.a Com- 
mandment, and makes him a Principal. Yet if the 'Treſpaſs was on 
the Perſon of any one, ſuch After-Agreement will not make Him a 
Treſpaſſer. By the Laws of the Foreſt, A Receiver within the Fo- 
reſt is a Principal Treſpaſſer though the Freſpaſa yi not Done to 
his Uſe and Benefit. So if He Receives the Fleſh of the King's Ve- 
niſon, knowing it to be the King's Veniſon. TOY | 
u There are Acceſſories Before: and after. the Fact, 1. An Accel; 122 * Z 

Counegls/or kuf, 


4 

fory Before the Fact is He that Hireth, Commandeth, P 
Aideth in the Commiſſion of a Felony, and is abſent when. it is done. 21 b 4.2 
But when the Execution yaries from the Command as to a Perſon 4 Ker. 4. 


Slain (as by killing one inſtead of Another, not as to the Time or 475.6 
Place) or in the Nature of the Offenſe, or if the Commander R I 5. 


vokes His Command, The Commander is not Acceſſory. But if One 
Commands another to Poiſon ſuch a. particular. Peron, and He 
2 ä es D dd nal of} nl „„ Shoots 


6 
| ES EG, don bt PEO ane Sad boot Roti 
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Acceſſorſus ſequitur naturam ſui principalis. 3 loſt, 139. 


£ Hal 6 , 


139. do appear, or One 
5 _ ral ag Pee 6 #6 a 
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Shoots Wim, * 1 one Commands another to beat ſich a Man, and 

he beats bim to Death, The Commander is Acbeſſory. 5 This 3 is 

the fame Felony in Subſtariee: In Manſlaaghter Se cir be no 
Acteſſories: Before the Fact, beeauſe the Killing is fuppoſed to be 

done Suddenly, and without Premeditation. But there may be 
Acceſſories in r after the Fact. No one can be pu- 

niſhed as Acceffo any Homieide Committed by Miſthance, or 

x 1 Inſt. 182, Se Defendendo. 2. EAR 8 After the Fact is, when one Re- 
= ceiveth a F elon by, Concealing or Relieving him, whom He know- 

= 0 8155 eth to have a Felony. An Acceſſory after the Fact i is 
560 only by Receiving. [See the 3 & 4 2 #4 chap. 9. 5 Att. 
eg 1. chap. 1 r. 5 Gre: x. chap. 23. Concerning 

E Bü fie er Receiving Stofn Goods] A Felony muſt he Com- 
1 and one mt know Him to be the Felon, to be an Actef- 
fory after the 12 A Relieving a Felon with Money, Victual, or 


x Horſe for his „knowing him to be ſuch, makes one Ad- 

„ 3 Ioft. 108. cefſory to the Felony After the Fact. 1 And the Law is ſo ſtrict in 

H. P. C. 65, this Cale, that a Brother 98150 His Brother, or a Husbangd' 75 
Dale OE, 2 Hi N &, may ay be Acceſſories. ' But if the Wife receive 
59, 599 not be as an Acceffory ; for ſhe is not bot 

a" — . ee "the be Of of her Husband ; neither ought the of acti 

e ſt Mos | PRs . Prinoip. ame.] D 

15 55 —4 hos A Man int of Felony: in one County, n of the At. 

- ttihdet is prefum d in the fame County, to ma e One K cellory 

4 een ( Oz.) but not in another County. Mai He 

2 1 1 2 One "Ons i Sen that hath Enter d into a Recogt we 

Re: 


ding Lettets itt his Favonr, Adviſing Wi 
is not Acceffory - for this is not 
g Letters in bis Favour, * Advifing 


219- 
Dalt. ch. 161. 


p: 398, 400. Ines not to appear,” is Miſdemeagour, and may be Punithe 
Lawley, pat by Fine and Imptiſorment. 
1 * . in on may Acceſſory to an Accefſory ; as by willingly : Re 
dal zee to x Felon | 4 
a If "pl Tame of an Offender, which h will make the Receiver 
an ase in Yigh the Fact in 'Caſe of elony, will make Him a 
Ag Treaſon, bor 9 — been ah ell... 
E Al: 85 it JO Ui 7¹ erte 
Hei tit pre 
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fi RE an AN of demand ils a er i Joth 
VV” make fhch Acceſſories, as would be Acceſſories 
for+ or 25 a Felony at Common Law; the many Acts of 
rfianjefit, which ike An * 1 expreſiy make men- 
tion of beiten Covttiſellers, Procurers and Gene; which the 
Le Wold have mrerpreted to be included of Courſe. 
b He xhat Cmmandeth or Counfelleth to commit an unlawful 
a, is Actafory to all that mall enſue upon that Exil AQ, ff it 
© was Rrecuted in the ſame Manner, as it was commanded or Coun- 


dE is diſtinct from it. | 
4 ger Hat ee eee wt emis high, wiv ref 


Ch. 2. 

e The Acceſſory ought not by Common Law to be forced to An- 2 Inft. 183. 
ſwor, before the Principal is attainted or Convicted. Yet if the Ac- UE” 1395 
ceſſory will, He may pray Proceſs againſt the Inqueſt, before the 4 Rep. 43. 
Principal is Attainted; for every Man may Renounce the Right H. P. C. 221; 
which the Law allows. But the Courſe is, That If the Principal Pall. ch.i6r 
pleads not Guilty, the Acceſſory ſhall alſo plead not Guilty, and p. 408. 
may be tried by one Inqueſt, But if the Jury find the Principal not 
Guilty, They find the Acceſſory alſo not Guilty. 

4 If the Principal upon His Arraignment Confeſſes the Felony, 4 jog. :8;. 
and before Judgment Obtains Pardon, The Acceſſory is thereby Diſ- 4Rep.43,44- 
charged, becauſe the Principal was never Attainted. [But See the l F. C 224 
1 Ann. chap. 9. poe.] 

© One Acquit as Principal ſhall not be arraigned as Acceſſory be- . H. P. c. 
fore the Fact; But he may as Acceſſory after the Fact. But if He is 224, 244- 
Acquit as Acceſſory, He may be arraigned as Principal. K 

 f Acceſſories before and after the Fact are Puniſhable with Death. /; Inſt. 138. 
[ See of the Benefit of Clere v, poſt. . Dale. ch.161; 

See the 2 & 3 Ed. 6. _ 24. Concerning the Trial of an Ac- P. 396, 405. 
ceſſory in one County to a Felony Committed in another County. 


By the 3 & 4 W. & M. chap. 9. F any Perſon ſhall Buy or Res 
ceive any Goods, that ſhall be felonioufly taken, knowing the ſame 
to be Stolen, He ſhall be taken as Acceſſory to ſuch Felony after the 
Fact, and ſhall (ſuffer as an Acceſſory to the Felony after the Felony 

Commytted. | 
B the 1 Ann. chap. 9. If the Principal be Convitt of Felony, 
Stands Mute, or Challenges Peremptorily above 20 Furors, The Ac- 


= 
_ 
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 - Cefſory may be proceeded againſt, as if ſuch Principal Felon had 


been Attainted, notwithſtanding ſuch Principal be Admitted to His 
Clerg v, Pardon d, or otherwiſe Delivered Before Attainder. And 
ſuch Acceſſory Convitted, If he ſtands Mute, or Challenges as afore- 
ſaid, ſhall ſuffer as if the Principal Had been Attainted. 1 
Buyers and Receivers of Sto: Goods, knowingly, may be Pro- 
ſecuted for a Miſdemeanor, before the Principal is Convifted, which 
ſhall” Exempt then from being puniſb d as Acceſſories, cuben the 


Principal is Convitted.  _ | Thy | 

. By the 5 Ann. chap. 31. If any Perſon ſhall Receive or Buy know- 
ingly Any Sto'n Goods, or knowingly Harbour or Conceal Felons, 
He Shall be taken as Acceſſory to the Felony, and being convift ſhall 
ſuffer Death as a Felon. And if the Principal cannot be Taken, 
fo as to be Convitt, yet the Perſon Buying or Receiving knowingly 
may be Proſecuted for a Miſdemeanor; which ſhall Exempt the 
Offender from being puniſhed as Acceſſory, If the Principal be after: 


ward Convict. 


See the 4 Geo, 1. chap. 1 1. Concerning the Tranſportation of any . 
Perſon Receiving or Buying Stol'n Goods, by the King's Merey, Oc. 
and the 4 Ceo. 1. chap. 11. 3 Perſon taketh Reward under 

ach; hpi | \ 1120 - had . Pre- 


L * Kh 4 


* 22 * id 7 # * 1 ” 1 * 


i facbum nullum, ibi fortia nulla. 4 Rep. 43. 1 2 G 
Ni non eft principalis, non poteſt eſſe accefſorins. Ibid, on Han 3 


4111 5 - | 


-& 
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ee —_ 


| Pretenſe of Helping one to his Goods Stol'n, Oc. 6 Georg. 1. chap. 23. 
For the Reward of Diſcovering ſuch Perſons. 2 


n 
* —— 


Sce alſo Of Arraignment, Book 4. chap. 5. 


Of the Bene - III. 6 The Benefit of the Clerg y was an Antient Privilege of the 

8 of the Church, where one in Orders claim d to be Delivered to his Ordi- 
5 2 1nR. 633. nary, to Purge himſelf of a Felony. For the Pope Endeavoured to 
634,636,637- Excmpt the Clergy from the Juriſdiction of Lay Judges in Caſe of 

| 2 . Life and Member; which the Temporal Courts would not yield to, 
Kel. 99, loo, but only in Part (vz. ) as to this Privilege in Caſe of Felony. [See 
10, 10. eſt. 1. chap. 2. Art. Cler. chap. 15.) The Controverſy betwixt the 

Eccleſiaſtical and 'Temporal Juriſdiction being thus Adjuſted, all 

Perſons that could Read were allow'd to be Clerks. For Heretofore 

few were bred up to Learning, unleſs thoſe which were Deſign'd for 

Orders. But if the Party could not Read, he was to be Hang' d. 

Men that were B/ind, Gr. or Nomen (which By any Diſpenſation 

could not be admitted to be of the Clergy). Infidels and Hereticks, 

were not allow'd it. But where it was allowable, There were very 

few Caſes, wherein the Common Law Denied it. {See infra.}- 

'This Claim of Clergy might antiently be made upon Arraignment 

and before Conviction, or as ſoon as the Priſoner was brought to the 

b 2 Toft. 164, Bar. h Afterwards it could not be claim'd till after Conviction, be- 
_T 3 Cauſe it is for the Advantage of the King as to the Forfeiture of the 
pn *"9 Lands and Goods of the Clerk Convict, and for the Advantage of. 
H. P. C. 239. the Clerk himſelf to make his Challenges to the Inqueſt; and per- 

Finch 463. haps He may be acquitted, and then he will not need this Privilege. 

i 2 Toft. 633. FSco 25 Edi 3. Stat. 3. chap. 4.) After Conviction it may be al- 

Hob. 289, low'd as a Favour, tho the Party does not Claim it; yet others fay, 

5 P. C. 138. that the Criminal muſt claim it. When it was allow d, The Clerk 
was Delivered to the Ordinary, to make his Purgation. This Purga- 
tion was to be by his own Oath, affirming His Innocency, and the 
Oaths of Twelve Compurgators as to their Belief of it, before a Jury 

of Twelve Clerks. If the Clerk fail'd in His Purgation, He was De- 
prived of his Character, whereby he became a mere Lay-Man, or He 
was to be kept in Priſon till a Pardon. If he Purged himſelf, he 

was ſet at Liberty. Sometimes the Delivery to the Ordinary Was 

+ + Inſt. 638. K without Purgation, as upon Attainder by Confeſſion of the Felony, 
5 Rep. 11% or By Verdict, where the Felony was Notorious, and then the Clerk 
Hob. 289. was to be Degraded, or kept in Priſon by the Ordinary. [See 23 H. 8. 
Yelv. 38. chap, 1. 3 Boo 3. chap. 5. ] tho the Ordinaries, E 


— 


n. P. C. a4. „en in Fhoſe Caſes, would frequently proceed to Purgation. 


% 


Zy the 4 H. 7. chap. 13. 4: Convitt of Felony (not being within” 
i 2 loft. 637.1 Orders) ſhall be Burn'd in the Brawn of the left Thumb, before he” 
— i Delivered to the Ordinary. ie . 
H.P.C. 230, Ecery Perſon (not being within Orders) which Yath been once n- 
Bal 0 ie 70 the Bemefit of the Clergy, upon the ſccond fai ne 
P. 323. 90. ett not he admitted to it. Ain if one in Orders asks the Benefit” 
the Clerg y the Second Time, He muſt ſhew his Orders, or his 
Ordinary's Certificate. __ EN 


So that Clergymen may. have the Benefit of the Clergy Twice , 
2. N n 1 N * "4" * 4 Mk ASS. i 1 
This 


and ſhall not be burt in the Hand. 


1 


This Statute was Repeal'd, as to Perſons in Orders, by the 28 H. 8. f 
chap. 1. and 32 H. 8. chap. 1. But it is Revivd by the 1 Ed. 6. | 
chap. 12. h. 4. ® It was the firſt Statute that was made for Burning = z rag. ;;, 
in the Hand, Vet it did not intend that the Burning ſhould be any 231. 
Part of the Judgment, but only That the Criminals might be ; - Fr 
known upon the ſecond Offenſe. For at the Common Law one 110. 
might have His Clergy in Infinitum. | E.G 858. 


By the 18 Eliz. chap. 7. An Offender admitted to His Clergy af- 
ter Burning in the Hand, ſhall not be Delivered to his Ordinary, 
but ſhall be Enlarged By the Court, or be Detained in Priſon at 
Diſcretion ; but not longer than for one Tear. | 


So that now Purgation is wholly taken away By this Statute. 
If the King Pardoneth the Burning of the Hand; It is within the *; Rep. 5s, 
Act, tho the Words are After Clerg y and Burning of the Hand; . 
for the Pardon hath Diſcharged the Puniſhment. And if One Ob- 
taineth a Pardon before Conviction, He ſhall not forfeit His Goods, 
nor the Profits of His Lands. 
ph 0 go on with the Statute : 


One admitted to his Clerg . ſhall nevertheleſs Anſwer For All other 
Felomes. 


But the u practice is otherwiſe, as to Felonies within the Benefit » Kely. 41; 


of the Clergy, and is Thought to be according to Law. 12 _ 
[See the 8 'Fliz. chap. ＋ as to Felbnies not within the Benefit of fl. F.&. 2. 
| the Clergy.] 24%. 


By the 3 & 4 W. & M. chap. 9. Fa Woman is . of an 
Offenſe, for which a Man might Have the Benefit of His Cler, 4 ; 
She (upon Her Prayer to. Huve the Benefit of this Act) ſhall be 
forthwith' Burnd in the Hand and kept- in Priſon not exceeding a 
Near. | See the Belle ri: chap! 6] 

ede Inditi 1 Off for which by Virtne of amy 
former Taco J. hey are B 222 Clergy, if Cunvict by Verdict 2 
Confeſſion, ſhall W be admittoi to the Benefit thereof; If they ſtund 
Mute, or will. not Anſwer Directiy to the Felony; or Hall Challenge 
Perem ptorily Above Teuyi [See 1 Anne cla 45 75 

Aer Burning" and Allouumbe of Clergy! Judge may Dif | 
' charge! the Offender; or Bin him to his Cha Bei, ; 3 


This Statute Extends not 10 Appeals, nor to Offenſes made Felb- iD 

nies-by: Subſequent Statutes, „ 
Note, That by the Cm Daw, (bee the Clergy TY 

able, It was allowd tho!the Püstyeus Convict by Confelſron” or 

Verdict, or ſtood Mute, or Challenged above 1 e So that 

Ia Statute takes away the Benefit of the Clergy only upon Cofivics” 

tion by Confeſſion or Verdi, be Benefit of the Clergy remains to 


One ſtanding Mute, Gc. till That alſo 15 taken away by Stathte, ch A 
as in he s above mention d: . 5 4 I f yall 
' F 101 071 10 n IL £ 1+ 10 =, iii 6-74 34 L 119 IH | 
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390 An Inſtitute of the Book III. 
By the 4&5 W. & M. chap. 24. If any Woman is Convifted of 
a Felony, and hath once had the Benefit of the Clergy, ſhe ſhall be 

Excluded it upon a Convittion of any other Felony. 

By the 5 Ann. chap. 6. F any Perſon Convitt of ſuch Felony, for 
which he ought to have the Benefit of the Clerg y, doth pray the Be- 
nefit of this Ad, He ſhall not be Required to Read, but ſhall be pu- 
ni ſbed as a Clerk Conzviftt, And Perſons Burn'd in the Hand for 


heft or Larceny, may be ſent by the Fudges to a Houſe of Correttion 
or Workhouſe, not leſs than Six Months, nor above a Tear. 


So that Reading at laſt as well as Purgation is wholly laid a- 
ſide, The Burning is now taken for the Benefit of the Clergy, which 
hath the ſame Effect as Purgation had before. 

Note, That a Lord of Parliament ſhall have the Benefit of His 
Clergy, tho' He cannot read, without Burning ; but for the firft 
Time only. [See 1 Ed. 6. chap. 12. and See of Perſons in Holy 


Orders, Ante in the 4 H. 7. chap. 13.] 

By the 4 Gco. 1. chap. 11. Perſons Convift of Larceny, &c. with- 
in the Benefit of the Clerg y, may be ſent to the Plantations in A- 
merica for 7 Tears, inſtead of being Burnt in the Hand. [Sce Of 
Judgment in Felony, Book 4+ chap. 5. | 


RULES Concerning the Benefit of the Clergy. 


* 


Rr IN All » Felonies (Except for Robbing Churches) The Offender 
A. F.C. * Away have his Clergy, unleſs it is Expreſly taken away by ſome 
ute, 


y 3 lnſt. 39, P Where any Offenſe is made Felony By a Statute, The Benefit 
IK... 5 of the Clergy 1s to be allow d, tho the Statute ſays Expreſly, That 
Kely. 104. the Offender ſhall ſuffer Pains of Death. For the Benefit of the 
Clergy is ſuch a Privilege, that no General Words in an Act of 
Parliament ſhall take it away from the Offender. | | 
111 Rep. 37. 4 Where ever Clergy is Taken away by Statute, The Offenſe laid 
N. P. C. 231. in the Indictment muſt be upon that very Statute, otherwiſe the Of- 
fender ſhall have his Clergy; As upon the 3 & 4 Ph. & Mar. The 
Indictment muſt be Malitioſe; upon the 8 Eliz. chap. 4. It muſt be 
Clam et Secrete, otherwiſe Clergy allow abe... 3 
H. P. C. 231. f If a Statute takes away Clergy from the Principal, It is not to 
be taken away from the Acceſlory; unleſs. the Acceſſory alſo is par- 
ticularly included. 
© 5 Rep.110. If one Hath his Clergy allow d, He may afterwards purchaſe 
He. ©. 241: Goods, tho the Goods whic he had at the Time of Conviction were 
293, *9% Forfeited... And he me Retain the Proſits of his Lands, that ſnall 
ariſe afterwards. For by the Statute of the 24 Elia. chap. 7. Al- 
lowance of Clergy and Tuning is in lieu of 1 or Pardon, 
by Virtue of the Words He ſpall he preſently Enlarged and Deli- 
ver d. [See of Forfeiture, Boo g. chap. oo. 25 12 (40 
t Hob. 294 The Benefit of the Clergy, or Burning in the Hand, Reſtores One 
H. P.C. 247 to his Credit; becauſe It cometh. into the Place of Purgation at the 
* Common Law, which ſuppoſeth he might be Not Guilty, tho! it 
is Contrary to the Verdict, [See of Evidencs, Book 4. chap. 4] 
* 4 | i | I Hint- 


1 


Pe wy 0 4 


Ch. 2. Laws of England 3 


I Hinted * that there were very few Caſes, wherein the £5) 
Common. Law denied the Benefit of the. Clergy. u It was Denied * + Ioft.r50, 
againſd the King, Petit 'Treaſon and Sacri- 1 Rep. 29. 


lege. And as to Sacrilege, The Ordinary might have allow'd.it, HP, 


only in High Treaſon 
if he pleas'd. 


By the 25 Ed. 3. Stat. 3. chap. 4. Pro 1 Every Clerk f 
aid of any Treaſon or Felony (not touching the King Bae ſhall 
be Delivered to the Ordinary. 


So that after this Statute There was Clergy in all Caſes but 


High Treaſon and Sacrilege. But now this Privilege is taken away 
by many Subfequent Statutes in ſeveral Offenſes, which I ſhall ſet 


down Alphabetically. 


Before the Fact Maliciouſly in Petty Treaſon, 

Murder,” Burglary, Robbery in Dwelling-Houſes, 

a or in or near the Highway, Houſe-Burning, or 
Acceſſory. NN of Barns wherein there is Corn or Grain. 


5 Ph.& M. chap. 4. [See under the Proper 
Leet e = 


To Imbezil to the value of Twenty Shillings, 
Sc. 22 Chr, J chap. 5. [See of Publick F — 
Anie chaps. 1. I, 

To n or ta procure to be Acknow- 
ledged, (Being r 
Recovery, Deed EnroN'd, Statute, Recognizance, 
B AFL, or Judgment, in ws. _ of 2 
. - got Conſenting or Priv / Jac. 1. Chaps... 

* {18 50 064.05 Me FAMA 4 For a 
ä Puniſhment far Perſonating Bail Py Commil: 

by nay in the Country. 


. Not Surrendring Themſelves, or got Submitting 
Banrupts. b 


Armour. 1 


o be Examined, and upon Their Examination not 
Diſcovering How they Have Diſpoſed of the Eſtates 


and Effects, Gc. 5 George 2. chop. 30- 
Where the Mother hath Conceabd the Birth, fo 


* Chil that It doth not A A the r was 
; Born Alive or Dead. 21 1 Fac. I. ch. 27. 
| bY Taking away the Goods in any Booth or Tent 
in any Fair en Market. n 8 chap. 9. = 


Buggerye . 8 32 7 chap. 7. 

* N ; | 55 825 7 Y AP 18 * oy, 7. 0 1 

arglary. ore, 4 & 5 ap. 4. Before and Aﬀes, 
3 C4. GNM. chap. 9. FF) 

Burning Hou-C 23 H. 8. chap, 1. 25 H. 8. chap. 3. 43 Ez. 
ſes or 2 Keccliales 43 * 2 3 8. HE 1. 
with Corn. 9. Ph, N. Chap. +. . Orv 

Captains, — See Mariners. „ 


Before the Fact) any Fine, 


Challenge | 


392 
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| | Challenge * 
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ſ Above Twenty, If the Indictment be for ſuch 
an. Offenſe,” for which the Clergy is not allow'd, 
if the Party is Convicted By Verdict or Confeſſion. 


—_—— 


Jof I H. 8. ehap. 3. 46 5 Ph. & M. chap. 4. 3 G 


coca 3 Bail 


4 V. & M. chap. . 1 Ann. chap. 9. 


Cynjuration. — See Witchcraft, 


Cut-purfe. — See Pick. pocket. 
Deeds Es. S To Acknowledge in the Name of Another. See 
roll d. Bail, ante. \. nt 0 


To Remain above a Month in Euglaud or 
WIE 1. 2 Ph. & M. chap. 4. Conſorting with 
Them for a Month. 5 Eliz. chap. 20. 


'To acknowledge in the Name of Another. Sce 


. 
3 
* 


Eg yptians. , 


1 Of Deeds, Cc. upon ſecond Conviction. 5 Eliz. 
. 4 chap. 14. 2 Ceo. 2. chap. 25. Of Bank-Notes, 
18 & 9 V. z. chap. 19. $. 36. Of Exchequer-Bills, 
7 2 8 V. 3. chap. 31. 9. 78. 6 Geor. 1. chap. 4» 
9. 91. Of Stamps, 9 & 10 V. z. chap. 25. 9. 59. 
6 Georg. 1. chap. 21. f. 60. South. Sea Bonds, &c. 
Ann. chap. 21. 6 Georg. 1. chap. 4. 9. 56. Lot- 
tery-Orders, 12 Ann. chap. 2. 5 Georg. 1. chap. 3. 
Bills on Aſſurance for Ships, &c. 6 Georg. 1. 
chap. 18. g. 13. See of - Firgery at the End of 


, 
a 
-* 
FS — < 


A4 "| chap.1: Ante. And the 9 Ann. chap. 11. & chap. 
3. 10 fan. chaps 19. 5 George. chap. 2. 6 Geo. l. 
26 » | chap. 21. $. 60. For Stamps on Car 


„ Dice, Lin- 


1 
: 


th ing fo 2 Wl + 841 eee 1208 b | e. 
2 HE Goods | Unleſs: he Apprehends the Offender, Sc. In ſome 


for Reward, $ Caſes Ouſt of Clergy. 4 Geor. 1. chap. 11. 


1 Ed. 6. chap. 12. 2 & 3 Ed. 6. chap. 33. Ac- 
Horſe-fteali 1 8 ceſſories Before a After. 1 Elia. = 12. 
. In the Day- time, and taking to the Value of 5 5. 
HuſohrechingS 39 Elis. chap. 15. | | 
Houſes, Ge. cg 
Demoliſhed-? See Rioters. 

by Rioters gg 
Jeſuits, 1. See fen | os 
SO RIVA . To Acknowledge in the Name of another not 
Judgments. Jpnivy. See Ball. we: eee 
T Any Perſon Maliciouſly. 22 & 23 Car. 2. chap. 1. 
Maiming. | Jene Aiders, and Abettors, are alſo Felons 
, 9 Re ered 
Maid. — . See Woman. ns. 8 
NT Captains and Matiners belonging to Ships and 
1 Deſtroying the ſame. 1 Ann. chap. 9. 
Mariners. < See 4 (Korg. 1. chap. 12. 
| And fee Mreck, 22 ; 


N 


N N Munition. 


Ch. 2. Laws of England. 


Munition. — 'To Imbezil. See Armour. 


| 23 H. 8. chap. 1. 25 H. 8. Yap. 3. 1 Ed. 6. 
Murder. 54 12. Acceſſories before, 4 & 5 Ph. & M. 
| chap. 4. 

Mute Standing, C 25 H. 8. chap. 3. 1 Ed. 6. chap. 1 40655 
re 5 & M. chap. 4. 3 G 4 V. Ir. c 5 
ing Directly. (1 Aun. chap. 9. 


Naval Stores. — To Imbezil. See Armour. 
Ordnance. — "To Imbezil. See Armour. 


For an Offence not within the Benefit of the 


Clergy, 1 Ed. 6. chap. 12. 4 & 5 Ph. & M. 
Outlawry. In 4 8 Eliz. chap. 4. 18 Eliz. chap. 7. 22 


Car. e. chap. 5. 3& 4 V. & M. chap. 9. 


Clam et Secrete, 8 Eliz. chap. 4. 


11G 12JW. 3. chap. 7. and the Acceſſory Be- 
fore and after in ſome Caſes to ſuffer as Principal. 
[See 4 Georg. 1. chap. 12. 8 Geo. 1. chap. 24-]. 


Plague. — See Ouarentine, 
Poiſoning, — Of Malice Prepenſed, 1 Ed. 6. chap. 12. 


Pip 4 $ Not Departing the Realm within a Time Li- 


Piracy. 


mited, or Returning without the King's Licence 
ſants. 35 Eliz. chap. 2. F 


ſuits, owingly, 27 Eliz. chap. 2. 


net 2. 


Wound him in the Executiom of . gane 9 Ants 
chap. 16, 


3 Not performing, 7 Georg. 1. chap: FT, 
Quarentine, 1 8. 1 (Teo. 2. _ 1. 6 Sola oy 


Rape. of Ame. 18 Elis. chap. 7. 5 
Rowgin LEY 750 Bai "TS acknowledge in tho Name 05 Another, See 


(ors. 


gar 4powled in the owe of Another, mo 
Rebovery. i > 4 Bail. 50 25 den 3 8e TI NW. & 
Rioters. — 1 Georg: I, . chap. 45 Þ qa) 


Robbery, , 3H. 8, chaps 1. 25 He.. 4d. 6. 
Churches, ag 12. 5 G6 Ed. 6. chap, 9 Accellories be- 


Sacriiegs- ; Cfore, 23 H.. cha: 2% 3 
Robbery: a 23 H. 8. chap. 1. 25 . 8. a: 


3. 1 22's: 


in 0 near aa 


cart chap, 12. wy ne] to Robber 
way, e 40,5 Ph. & A. chap. 


10401 Ms 4594 1118 #15210 iT" AF: 


KJ * 


Pick-pocket. $ Taking above 'Twelve-pence from the Perſort 


Priefts and T1. Thoſe who Receive, Relieve or Maintain Them | 
n 


* Thoſe, who Attempt to kill, or de Strike or 


''E x d a0 Kü 


"Sa #74 
* Saf daes Ge. 4 Gro 1. chap. II, 
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«ok 23 H. 8. chap. 15 * H. 8. chas, 3. 1 Ed. 6. 

8 chap. 12. 39 13. 3 & 4 N. & M. 
. | chaps 9. 10 G 11: 1 . 23. 12 Ann. chap. 7. 
, the Statute In Larceny from the Houſe, and 


Ware - Shop urglary, chap. 1. ante. See allo for the Acceſ- 
Coach - houſes | ſories, 23 H. S. chap. 1. 465 Ph. & M. ch. 4. 
or e 3 © 4W. ©. a 9. 10 C 11 , z. 

22 23. » Fw 


Sacrilege. — See Robbery of Churches, | 
Smugglers, — 8 Georg. 1. chap. 18. 


5 9 * Who Licence, 7 7 H. 7. chap. 1. 
3 H. S. chap. 3. 2 Ed. 6. chap. of [For Seducing 
soldiers to Depart, See 1 Georg. 1. chap. 47. 
Soldiers. . Wandring, without Teſtimonial of a ; Juſtice of 

1 the Peace. 39 Hlia. chap. 17. 
For being 0 the COP en See 1 Geo. I, 


eee e 
Ships.| þL ey — Deſtroying; Foe aue, 


4 


Stabbing. =— 2 1 Fat · l. chap. 8. 
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Laws of England. 

.  StoI'n, Having Lands or Goods, or being Heirs 
| Apparent, contrary to the 3 H. 7. chap. 2. Offen- 
ders ſhall not have the Benefit of the Clergy. Nor 
Acceſlories jc Foy _ 3 Eliz. chap. 9. a 
| Known Carnally under Ten Years o er 
Momen. < 18 Elia. chap. 7. | | 1 

Convicted of an Offenſe that was within Cler- 
gy, ſhall be excluded the Benefit of the Clergy 
upon Conviction of any other Felony. 3 & 4 V. G. 
LM. chap. 9. 


| | Making Holes in any Part of the Ship, or Steal- 
IWreck. Zing any Pump, Sc. 12 Ann. chap. 18. [See 
+ Georg. I, chap. I2,| 


Thus has the Benefit of the Clergy been taken away by Acts of 
Parliament in Abridgment of the Common Law. 


Ay the 3 & 4 W. & M. chap. 9. Perſons Indifted for Stealing any 
Coods in any County, and thereof Convifted, &c. ſhall not Have 
erg, if it appears upon Evidence, That the ſaid Goods were taken 
in any other County, and They ſhould have loſt the Benefit of the 
Ge, if They had been Convitted by a Fury in that County. 
Tranſcript, Certified by the Clerk of the Crown, Clerk of the A, 
ſizes, or Clerk of the Peace, of the Tenor of the Indittment, and of 
the Perſon having had the Benefit of the Glerg y, or of this Act, 
to the Judges or Juſtices in any other County, Fall be a Sufficient 
Proof T hat ſuch Perſon hath had the Benefit of the Clergy, and of 
this Act. [See the 34 & 35 H. 8. chap. 14.] 


CHAP. II. 


Of Crimes Not Capital. And therein, 1. Of Offen- 
ſes Againſt the — Laws made {or the Support 
of Religion. 2. Of Offenſes immediately Againſt 
His Majeſty's Crown and Dignity. 3. Of Offenſes 
that are Hurtful to the King's * or Againſt the 
Commonwealth in General, in Reſpect 7 
Juſtice, Publick Peace, Publick Trade, t 
and Eaſe of the King's People. 


Health 


” 4 . % * LOT 8 544 £828 


Publick 


£8 IMES Not Capital are Thoſe for which (as I ſaid before) of crimes 
The Offender ſhall not ſuffer Death, but only Forfeiture of not Capital. 


Lands or Goods, or Fine, or Corporal Puniſhment. 


'Theſe Offenſes are againſt the Temporal Laws, made for the Sup- _ 


port of Religion; againſt His Majeſty's Crown and Dignity ; againſt 
| Ee e 1 "7; ie 
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the Commonwealth in General, in Reſpect of Publick Juſtice, Publick 
Peace, Publick Tynde, The Healih and Eaſe of the King's People. 
This Diviſion includes the remaining Part of the P/eas of the Crow, 
which ſhall be treated of in this Chapter... 


7 ans ne ie Neat or e 
of Offenſes 1, Of Offenſes againſt the Temporal Laws, made for the Support 
againſt Re. of Religion. Theſe are Mitcheraft, Blaſphemy and Profaneneſs, 
a A cue , Bawary, Hereſy, Simomy, Offenſes againſt the Efla- 
ifſhd 1 FEI. | 1232 So Hoi enn! 
I. Of Miichceraſt; [See Of Witchcraft in the Second Degree, ch. 1. 
ante, and the Puniſhment of Impriſonment and Pillory for it.] 
1. Of Rloſphemy and Prafaneneſ . 
12 ano Rlaſphemy (trom Bxdn1ov Thr ein, Ledere Fumam) is an In- 
Sale Archipe jury offered to God, by attributing what doth not belong to Him, 
cap. 1. Igno- and by Denying what doth belong to Him; and by attributing to 
rantia Sacer- the Creature, that which is proper only to God. K e 
— All Blaſphemy and Profaneneſs are Offenſes by the Common Lacw, 
and are puniſhable by Fine and Impriſonment. 


Concerning Blaſpheniy; as puniſhable by Statute. * 


By the & 10 W. z. chap. 32, If any Perſon, Having made Pro. 
Feffion of the Chriſtian Religion, ſhall be Conoifted in any of the Courts 
at Weſtminſter, or at the Aſſtzes, of Denying any One of the Per- 
ſom of the Holy Trinity to be God, or of maintaining that there are 
more Gods than One, or of Denying the Truth of the Chriſtian Re- 
ligion, or the Divine Authority of the Holy Scriptures ; He ſhall for 
the firſt Offenſe be adjudged uncapable of any Office; and for the Se- 
cond Offenſe ſhall be Diſabled to Sue any Action, or to be Guardian, 
Executor or Adminiſtrator, or to take by any Legacy, or Deed of 
Gift, or to Bear any Office, Civil or Military, or Bevefice Eccleſi- 
aſtical, for Ever, and alſo ſhall ſuffer Impri ſonment for Three Tears. 
No Proſecution fhall be for Words Spoken, unleſs the Information 
be you upon Oath before ſome Fuſtice of Peace within Four Days, 
and the Proſecution be within Three Months after ſuch Information. 
Renouncing ſuch Errongous Opinions in Open Court upon the firſt 
Offenſe, ſhall Diſcharge all Penalties. | 
See the 13 Elis. chap. 12. 29 Car.2. chap. 9. under the Tit. He- 
reſy, poſt. © 24A {4 us LOTS | X Wo | 


Concerning Profaneneſi. - doors 1 
Profapeneſs (qu. procul a Fano) is a Diſreſpect paid to the Name 


of God, and to Things and Perſons Conſecrated to Him. Or a Con- 
temptuous Treating of any 'Thing, in which God's Name or his Ho- 


gag are Concerned. © © 
** is puniſhable by Sratutes ; For Reviling the Sacra- 
mem of the Lord's Supper; Profanely uſing the Name of God, &c. 
in Plays: Profaning the Lord's Day; Cuzfing and Swearing. = 


* 


inn d „an t La 


aq. i. — 


_— 


 #* Summg ratio oft, que pro religions facir, 5 Rep. 14. 10 Rep. 35. 11 Rep. 70. 
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For Reviling the Sacrament of the Lord's Supper. 


By the 1 Ed. 6. chap. 1. 1 Eliz. chap. 1. To Revile the Sacra- 
ment of the Lord's Supper, is Pine and Impriſonment, i 


For Profanely uſing the Name of God, Gc. 


By the 3 Jac. 1. chap. 21. F any Perſon ſhall in any Stages 


Play, Interlude or Shew, Jeſtingly or Profanely uſe the Name of 


God, or of Jeſus Chriſt, or of the Holy Ghoſt, or of the Trinity, 


He ſhall Forfeit Ten Pounds; the one Moiety to the King, the 
other to Hem that will ſue for the ſame. 


* or Profaning the Lord's Day. 


of their own Pariſhes on the Lord's Day, for any Sports whatſoever ; 
uor any Bull-baiting or Bear-baiting, Interludes or Common Plays, 
or other unlawful Exerciſes or Paſtumes, uſed by any Perſons in 
their own Pariſhes, on Pain that every Qfender, upon View: of 'a 
Fuſtice, Confeſſion or one Witneſs, ſhall forfeit Three Shillings and 
Four Pence to the Uſe of the Poor, &c. Let ADS HAV TR 
By the 1 Jac. 1. chap. 21, 4 Shoe-maker putting Boots or. Shoes 
to Sale on the Lord's Day, forfeits 3 8s. and 4 dl. 
By the 3 Car. 1. chap. 1. No Butcher ſpall kill or ſell ory Fittual 
upon the Lord's Day, in pain of 6 s. and 8 . 
By the 29 Car. 2. chap. 7. (This Statute being more. Full, and the 


Conviction made more eaſy) No Perſons whatſoever ſhall cure 


any Worldly Labour, Buſineſs or Work of their ordinamy Cullimgi on 
the Lord's Day (Except Works of Nece (ity and Charity, and the 


Dreſſing of Meat in Families, and the Selling of Meat Arie ut | 


ling Houſes) but ſhall Exerciſe Theinſelves 8 Piery, 
lickly and Privately ; ou Pais of. Fige' Shilling, il the Perſons 
Fourteen Tears old. Aud uo Perſon ſhall publicly * or Expoſe 
to Sale, any Goods whatſoever on this Day iran ff M, ich na- 
be Sold before Nine in the Morning, and after Four a- Clock in the 
Afternoon) on Pain of Forfeiting the ſame m £ 
Alſo no Drover, Horſe-Courſer, Waggoner, Butcher or Fiche, 
ſhall Travel, or come to their Inn on this: Days ow Bdi of Twhnty 


Shillings, 25 Convittion: by View of Une Jui, Cullen or. 
5 . 


One Witn rn 
And no Perſons ſhall travel, with any Boat or Bange, except ag 
extraordinary Occaſion, with the Allowance af ſom ae 


By the 1 Car. 1. chap. 1. There ſhall be no Aſſembly of People our 


AASB, As AA Bd - ; 


Pei, 
&c. on Pain of Five Shillings, ' 13 2 6 of Inability, e, The Of : 


fender ſhall be ſet in the Stocks, Teo Haurs, {But See tbe in s 


IF. z. chap. 21. For the Allowance of Forty Haren id By on 
the Thames, Gc. 9 Ant, chup. 23. For the Allowanes ot He. 
Coach-Men and Chair-Men to Ply on Sundays within ide Bills of 
Mortality. ] | enen mr ot 


V any Perſon Tracelling on the . Lord's Daß t Robbed. 7 
Hundred ſhall not be Charged, [See Of Robbery, chap. 1. ante. * 


| 
{ 
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No Perſon on the Lord's Day ſhall ſerve any Proceſs, &c. except 
in Caſes of Treaſon, Felony or Breach of the Peace. The Service 
of all ſuch Proceſſes ſhall be void; and the Perſon ſerving the ſame, 

anſwer Damages, as if He had done the ſame without Mar- 
rant. [But ſee 5 Ann. chap. 9.] | 


For Curſing and Swearing. 


By the 13 Car. 2. chap. 9. All Perſons in the King's Pay at Sea 
ſhall be puniſhed for Profane Oaths, Curſings and Execrations, as 
a Court Martial ſhall think fit. 

Ry .the 6 & 7 W. z. chap. 11. F any Perſon Profanely Curſes 
or Sewears in the Preſence or Heart 5 of any Fuſtice of Peace of the 
County, &c. or ſhall thereof be convicted by the Oath of One Witneſs, 
or Confeſſion of the Party before any 7. ce of Peace, Mayor, &c. 
The Party Offending ſhall forfeit to the Uſe of the Poor (if Servant, 
| er, Common Soldier or Common Seaman) One Shilling. Aud 
every other Perſon Two Shillings. For the ſecond Offenſe Double, 
and for the Third Offenſe Treble; to be Levied by Diſtreſs by Mar- 
rant. of One Fuſtice. If no Difireſs, the Party to be ſet in the 
Stocks One Hour for One Offenſe, Two Hours for more than One, if 
above Sixteen Tears of Age. If under that Age, and He doth not 
pay the Penalty, He ſhall be whipp'd by the Conftable by Marraut 
from the Juſtice, or by the Parent, Maſter or Guardian, in the 
Preſence of the Conſtable. 

L 8 _ Profecution upon this Act muſt be within Ten Days after 

EL 1114 * . | 

neh OreerBlicn muſt be before One Fuſtice by the Oath of One 
SSN eee 13 15 

Di Al ſball be read by Parſons in the Church the next Sunday 

after every "Quarter-day, upon pain of 205. for every Omi ſſion. 

Qu. How to be levied? s 

Nhe Fuſtices muſt keep a Book wherein they muſt Regiſter Theſe 

Convittions,. and cerrify Them to the Oparter-Seſſjons. | 

The Juſtice who Omits the Execmuion of this Aft forfeits 5 l. 

{See the 21 Fare 1. chop. 20.] "IN 

9 \ + A: Se RW on ENTITY | 


N Concerning Drunkenneſs. 
AAS 0 woe, "> 23% Pp i 
tbe 4 Jae, 1; chap. 5. F any Perſon ſhall be Drunk and Con 
vitted there, Hi ſball forfeit for every Offenſe 5 s. to be paid within 
one Week after Conviction, to the Churchwardens, for the Uſe of the 
Poor , the Pariſh : Upon Refuſal or Neglect to pay the Forfeiture, 
2 To'betevied by Warrant from the ſame Court, before whom the 
Cornoittion ball le. 1f'the” Offender is not able to pay, He ſhall be 
tommnittrd io the Stocks by the Space of Six Hours. 
Zone Convitted'a Second Time of Drunkenneſs, ſhall be Bound in 
Ten\Pdands with'Two Sureties, to the Good Behaviour. 
*2 Conftables;' Churchwardens, &c. ſhall be charged on their Oaths, 
to Preſent the ſaid Offenſes. 

Zhi Offenſe ſhall be Enquired of, Heard and Determined, at 
the. Aﬀizes, *Oparter-Seſſns and in Leets. | 


: = rs * . C 2 4 l * 
f TEL. 4 4 . IG! 2 ef ö 0 iy 4 * 
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Ch. 3: Laws of England. 
This Aft ſhall not Reftrain \ Ecclefiaftical Furiſdittion, nor the © 


rewo Univerſities. | t en go, , a 
By the 21 Jac. 1. chap. 7. One Witneſs, or the Party's own Corr- 
Fefſion ſhall be ſufficient Prodf 'of the Breach of the 4 Jac. 1. chap. 5. 
and the Oath of the Party that made the Voluntary Confeſſion a- 
gainſt Himſelf, ſhall be ſufficient to convitt any other. And any Ju- 
ftice of Peace within His Limits hath Power upon His own View, 
Confeſſion of the Party, or Proof of One Witneſs upon Oath before 
him, to convitt a Drunkatd, as well for the Penalty of 5 s. as for 
- of him to the Good Behaviour according to the 4 Jac. 1. 
chap. 5. = 671 ; 


| [See the 5 56 Ed. 6. chap. 25. 3 Car. 1. chap. 3. Concerning the 
Licencing of Alehouſes, and the Puniſhment of thoſe that keep Ale- 
houſes without Licence. | | b , et OT ee, 
[See 1 Fac. 1. chap. 9. 21 Fac. 1. chap. 7. 1 Car. 1. chap. 4. Con- 
cerning the Puniſhment of Alehouſe-kcepers, Inn-keepers, Vintners, 
or Victuallers, that ſuffer any of the ſame Pariſh, or Auy Pers 
whatſoever, to fit Tippling in their Houſes. And for the Puniſh- 
ment of thoſe that do fit Tippling at ſuch Houſes, See the 1 Foc. 1. 
chap: 9. 21 Jac. 1. chap. 7. and of Offenſes againſt the h and 
Eaſe of the People, poff.] 7 0 N 1917) 0 er. 4 n r 
B eren enen tb 8181920 nt R 1271 I 59 
By the 21 Jac. 1. chap. 7. An Aehouſe- kecper Offending agaiuſt 
the * — 1. chap. g. or 4 Jac. 1: chap. 3. 7 50 20 We 
Ae houſe within Three Tears after. ; * 
By the 13 Car. 2. chap. 9. All Perſons is his Majeſty's Pay at Sea 
ſhall be Nin d, Impriſum d, or otherwife/panſhed for Drunkenneſs, Un- 
| cleanneſs;\ &c. af the Court A all thiat fir. 
1 > WF 0d e ene ui on ani an 
Note, That Profanation of the Lord's Day, Swearing, Cur fing, 
and Drunkenneſs, and other Lewd and Diſorderly Practices, are 
uſually Puniſhed by a Juſtice of the Peace. But they may be Pre- 
R the, Seffonk, ww.) Rin 300 10 al 5d 191217 VAR #2 e 
4. Concerning Blwary.. H 101 A1 12 2011 M9053 4 N 19 07 $ 1 
Though Adultery and Formication are Puniſhable by the Eccles? 3 Inft. 20g. 
ſiaſtical Law; yet the keeping of 4 Houſe of Bawdry, Stewos or Bro- 
thel-houſe, being as it were a Common Nuſance; is puniſhable bythe: 
Common Law upon an Indictment, by Fine and Impriſonment. 
And thaſe, that are vehemently ſuſpected for Reſorting to Hauſes 
of Bawdry May be bound to their Good? Behaviour, as wrell as: Dalt. ch. 
Common Whoremon gers and Common: Whores. For Adultery and 124, P. 292, 
Fornication are Offonſes''TenSporal as well as Spiritual; beigg Offen- 
ſes prejudieial to Mens Bodies and Bſtates, as well as to their Sulz 
and highly deſtrucſiꝰe vf the Publick Goyernment. But if oh is I . Popt. 208. 
dicted for Frequenting a Bawdy-Houſe, or for Inticing an Appren- 
tice / ton BawdyHoul%'amd Gasag Him tb spend his Master Mo.. 
ney; It muſt Appear, that Rhe did H it to be ſuch a Hout undit 
muſt be Expreſly Alledged, thät itlis'a/Bawdy-Houfſe, And net tha 
it is Suſpected to be ſuch a Houſ me. 
; b Byth&Cuftow of Londen \A\ConRtable-niay Enter a Houſe, And d 4 Inſt, 206, 
Arreſt a Comnion'Strampet;Sahdicarry her id Riiſon And by the 
Custom aſſd the may be Carte 1 V. es TR vy W 8 Walt ng 
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1 Sid. 168. All open Lewdneſs, as was that of a Perſon, who expoſed him- 
ſelf Naked to the People from a Balcony in Coent- Garden, &c. is 
Indictable at Common Law. One was Fined for this Offenſe 2 000 
Marks, committed for a Week without Bail, and to be of the Good 

Behaviour for three Years. Wwoͤn 

© $a Ofeaereſin on hoe oh | 

Hereſy (Altern, Optio or Eleftio) is an Opinion Repugnant to 
the Doctrine of the Chriſtian Faith, obſtinately maintained and per- 
ſiſted in, By ſuch as profeſs the Name of Chriſt. There is no Expreſs 

« 31nft. 40. Statute, that does Determine what ſhall be called Hereſy. 4 Yet 

H. P. C. 3, 4 becauſe the 1 Eliz. chap. 1. directed the High Commiſſion Court 

(which is now Aboliſhed) To Reſtrain it, To what hath been ad- 

judged ſo By the Authority of the Canonical Scriptures, or by the 

firſt Four General Councils, or By any other General Council, 

wherein the ſame was declared Hereſy by expreſs Words of Scrip- 

ture, or as ſhall hereafter be Determined to be Hereſy By Parlia- 

ment, with the Aſſent of the Convocation, This may ſerve for a 
Direction to other Judges; but it is not obligatory. 


— 


— 
0 
„ 


3 last 39, - The Tempora Judge cannot Have Cognizance of any Perſon 


WD for Hereſy By Indictment or otherwiſe, Some ſay poſitively, That 

55. © 2” an Heretick may be Convicted before an Archbiſhop and Biſhops 

H. P. C.4,5. and the Clergy at a General Synod or Convocation. -( Ox.) But it is 

n ny — allowed, That they may Declare what Opinions are Heretical. 

©” And: that the Archbiſhop or the Biſhop of every Dioceſs may Con- 
vict any for Hereſy. This is by the Common Lam, and, 


By the 23 H. 8. chap: 9g: Every Archbiſhop may Cite any Perſon 
Dibelling'inrany Biſhop's Dioceſs within hi, Province for Hereſy, 

FF the Biſhop or. other immediate Ordinary Conſents; or If that 
> fame Biſhop, or other immediate Ordinary, or Fudge do not his 

hi ary e en : lo ue en oky.. 

97 #:391135u16 iy 51010 L 15 5%. [9 Dis s e 

| But yet The Teuporal Courts may Incidentiy adjudge, whether 
„ Rep. 38. any Tenet be Hereſy or not; F as in a Onare Impedit, if a Biſhop 
pleads that He Refuſed the Clerk for Hereſy, He muſt ſet forth the 

'01 : (Particylat: Hereſy, that the Temporal Court may] ＋ it, after 
a Conſultatien with Divines. Upon this Account I thought it not 
impropet, ta mention this OſſenſmggwGee. 

nean bas oni d 3nsmigibut ns noqu val nownms. 

tb 13 Eliz. chap. 12. Fu Derſon Eeclefiaſtical, or which 

» 21,01 hat an: Erckfiaftte Living, ſhall maintain any Doctrine, £ 


CO7t- 
'of:the:Thirty-Nine Articles of Religion, 


1 


grant. io 


U 
4 & % 5 * 
* 
I 


nt. for Hereſy was Burning by Force of the Writ 
De Hererica Conthuttentlos Grantable out of CHAN CERT, up-: 


177 4 
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Yet by the Canon Law an obſtinate Heretick may be excommu- 
nicated ; and is ſtill liable to be impriſoned upon the Writ De Ex- 
communicato Capiendo, till he makes Satisfaction to the Churchz 
[See the 9 & 10 IV. 3. chap. 3 2. e Tit. Blaſphemy.] | 

6. Simony is a Promiſe or Actual Payment, or Receiving of ſome 
'Temporal Thing for that which is Spiritual, or annexed to a Thing 
that is Spiritual. Thus it is Defin'd by the Caroriſts; but by our 
Statute Law it is thus deſcribed and puniſhed. For, 


By the 31 Eliz. chap. 6. Vany Perſon for any Reward, or for 
any Promiſe or Aſſurance Fete directly or indirefily, do Preſent 
or Collate any Perſon: to 4 Benefice or Dignity; every ſuch Preſen- 
tation, &c. and every Admiſſion thereunto, ſhall be Void, and the 
King ſhall Preſent or Collate for that Turn. And every Perſon, that 

all Give or Take ſuch Reward, or take or make ſuch Aſſurance 
ſhall Forfeit the Double Value of one Near's Profit of ſuch Benefice 
or Dignity ; and the Perſon taking ſuch Benefice or Dignity, ſhall 
be Incapable to Enjoy the ſame. 


| Note, h That the Statute doth not make the Promiſe or Aſſurance * 3 It 133 
void, but the Preſentment, &c. And that if an Uſurper Preſents or“ 


Collates for Reward, (5c. the King ſhall not Preſent, but theRight- 
ful Patron. If the Patron only is Corrupt, and the Preſentee not 
Privy or Conſenting, he is not incapable of the ſame Living, 
though the Preſentation and Benefice is void; for the Perſon ſo cor- 
ruptly giving is only Diſabled. If | 
The Double Value ſhall be reckoned according to the true Value, 
and not according to the King's Books... (Oo 

There is more in this Statute concerning Corrupt Ordaiuing or 
Making of a Miniſter, Corrupt Inſtitution and Tndufion, Corrupt 
Reſagnations or Exchanges ot Benefices, and Corrupt Elections or 
Re nations of Scholars Fellows, Cc. in any Church Collegiate 
or Cathedral, College, School, Hoſpital, Hall, or other Society; 
but I have taken Notice of theſe Clauſes in other Places; though 
Sir Edward. Coke comments upon all theſe Clauſes, in his Chapter 
Of Simony. and. Corrupt Preſentations: 3:1nft. 153. [See Of Par- 
ſon, - Book 1. chap. 3. The Statute of the 31 Elig under Tit. Cor- 
par qtious, Book 1. chap. 8. „The Statutes e 
\Preſentative,, Collative or Nonative; and the Remarks upon the 
31 Elis. chap. 6. 1 Wit M. chap 16. 12 fun. Sefſ. 2. chaps 12. 
Tit. Adnowſong,. Rook 2. cha. a, “ 
ee ee eee eee e not: men ae 
Publick Liturgy, or by Ri liculiug it, by not Receiving the Sacra- 
Ne i., 50: LDR e ee eee eee eee oC 
whatſoever, &c. that ought) te ſay. the. Common Prayer, &cc. bai 
Refuſe to Uſe it in ſuch-Ghyrob;; or athen Place, where. He ſhould 
Te the ſame, or Uſe any other Form, or ſpeak any Thing in Dero- 
| 2 the: ſuid Rook, i 9s: at Thing! Wereimn' canto is He ſpall 
arfeit for Hen Hirſt Offenſe! one Nad 1nReofit of all bibs Spiritual 
Iromnt ions,” and; be Si, Mont hi Jmprafoned' and forthe Second Q 

- «vſc ſhall be Deprived. tun valet FF £ 58 ; Sls - Th 


= 


« 
: 
7 . 


- 


/ 
| * ; 


An Inſtitute of the Book III. 


The Juriſdiction of the Eccleſiaſtical Conrt is ſaved. 

6. 9. If any Perſons ſhall in Plays, Songs, or other Open Words, 
Speak any Thing in Derogation of the ſaid Book, or Procure or Let 
any Mini ſter ſay the Common Prayer Openly in other Form, He ſhall 

forfeit an Hundred Marks for the firff Offenſe, and Four Hundred 
for the Second, &c. and for the Third Offenſe He ſhall forfeit all his 
Goods and Chattels, and ſuffer Impriſonment for Life. 


2. By not Receiving the Sacrament of the Lord's Supper. 


By the 13 Car. 2. Stat. 2. chap. 1. g. 10 & 12. No Perſon ſhall be 
Choſen to any Office of Magiftracy, Place of Truſt, or other Employ- 
ment; relating to the Government of any City, Corporation, Borough, 
&c. who ſhall not have Recei'd the Sacrament of the Lord's Sup- 
per, according to the Rites of the Church of England' within one 
Year" next before His Election. In Default thereof every ſuch Eleo- 
tion or Place ſhall be void. Moreover upon the like Penalty every 
Perſon ſo Elected and Placed ſhall take the Oaths of Allegiance and 
Supremacy at the ſame Time, to be Adminiftred by the ſame Per- 
ſon, when the Oath for the Due Execution of the aid Office ſhall 
be Adminiſtredd. 2 3 WT ed off 710 3 

Ale iv 3s LIENS ? 190 959 599 180 
[See 5 Geo. 1. chap. 6. For the Repeal of the other Oath and the 
Declaration; and that the Proſecution muſt be within fix Months 
after the Election, G.! C5 on — 5 l ; | or nn EET? 

214 


.- By rhe 25 Car! 3, chap./>. 4% Officers Coil und Military (except 
Thoſe that have Offices of Inheritance, where ſufficient Deputies are 
7 Ae! and ull who bave any Salary or Mages hy Neaſon of any 
ant from the" Ning (exbept ſuch as fhall be Granted for Valuable 
Conftldirarion” for Life or Tears, and Relate not io any Oft or 
Plate of Truſt) frall take' the Oatht of "Allegiance and Supremacy, 
am Teſt o/ Declaration in' the ſaid Act mentioned, the next Term 
after their Admmittance; in the King's Bench or Chancery, or dt the 
next Quarter Seſſions; and all and every Perſon; ſo ro be Admitted, 
ſhall alſo Receive the Sacramient of the Lord's Supper; atcording \s 
7hz Uſage of the Church of England; within three Months after His 
Admuittance, in ſome Publick Church upon the Lord Day inmediate- 
by hier Divine' Service amd Sermon';\- ad in the Court where He ball 
tate the ſaid Out hs He ſpall Deliver u Certificate ¶ Hir Recei vi 
the ſaid Sacrament, under the Hand gf the Miniſter" and Churc 
Marien, ant mute Provfyperedf Y Two Cr edible: Witneſſes, upon 
Penalty of being ipſo facto ad judge inaapable to hass the [ard"Of- 
ice; and every" ſuch Place pull be void; and the Oeder ball fby. 
feit 500 l. exceproFeme” Coneits," Infants under iht Me , Eighteen 
ars, Perſons of Non-lane Memory, or on the Seas, or beyond Sea, 
cc. und except High Conftables, Petty Conftabler, \Chkreh>wardens, 
ſeers of phe" Poor," Ke. [See 1 Geo." 2. hapo33c 2 Geb. 8. 
5 31% 4 Gor 2- chap. 6. 6 Gero Sr\ehap. ge] vi 1) 03 on ants 7 
N NS. r en ee 19,489 e l e W nN $A o\\) 
 . I $'made"a/Queltion;"Whethey aParochial Ninifter may Refs, 
to Rdminiſter the 'Sactamient;"to Onethat comers b&Qualifed for 
an Ocz though an ill Liver, Herotiek; \Schilinavelt; Gr. n Ke 
Ip HR 45.7 þ N 7\h 
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Ch. 7 Tau of "England. 


| the i Ed. 6. ** 1. and the Rebrick before the Communion Ser- 
vice in our Lit urg y, an Abſolute Right of Admiſſion to the Sacra- 
ment ſeems to be Denied to ſuch Perſon. and that an Action of 
the Caſe will not lic againſt the Miniſter; who Refuſes u pon good 
Cauſe, when He has enquired into the Fitneſs of the Perſon, ** 
Finds $a He contes only to ſerve a Turn [See the 1 V. & M. 
chap. 18 

I i Whether the Places of Thoſe that have Juriſdidtion being i 2 Ley, 184, 
void, the Acts of One under ſuch Diſability; while He was in the 24. 
office may be Valid? Many innocent Perſons might ſuffer, if they 
were not Valid: Thetefore hy Reaſon of the Inconveniencies that 
would follow, The Rule Omod fieri non Debuit, Fudtum Valet, 

may here take Place. [See the 1 Ed. 6. eb l. 6. 7. men 8 

. For Quicting pes e ede 1 * 8 


0 35 By Alſenct or Non-Oonformit to the Batt 5 d Charch. 4 
7 the 1 Eliz: FIN 2. Bg Pen, ſhall Reſort 70 His Pariſh 
Church or Chapel upon every Sunday or Holy. day, or upon ſome rea- 
ſanalle Let to foixe/orhet Pariſh-Church, aud then and there Abide 
Orderly: and Sooriy, during the Time M Commons Prayer, Preach- 
ing on other Setvice,) upon Pain of Puniſhment by the Cenſures f 
the urch, and upon Totfriiare of Twelve pence for every ſuch Of: 
fenſey tu be — the Cburch. warden 2 the in of the Hoof 
. Difteſs. <[Set3 Jac. 1. . 4. f. 77 5 


J 8 


(Ng © 
<= Henna en Three Offenſes in this Clauſo, Aten Kan Church 
A4. Not Mbiding there till Divine : Serves" .and. ng fon is Ended: 

2-1For not behaving Fhemſelves Orderly and Soberly while there. 

k He that miſſes Morning and Evening Prayer, is within the Sta Dalt eh. 81. 
e ought: to be an entire Day and entire Servicel- Ae, ie. 


779K. 


S2 „ — 2 „ „ „„ oO 


By the 2 3 Eliz, chap. 1. Every Perſon, above the Are 4 Sixteen 
Jeong nor kepairierg to.Clurdh according ef Elif, abap 2. BaY 
ian, to the Kin gs for every Months rhey 6 
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0 U This Ad Ped | AJ ok 4 . Blig. ide: F. lack the Forfeis! 11 Rep. 63; 
ture of Twelve: pence and Twenty Potiads may ſtand W "tho" 12 Reps 1, 2; 
thalafhitg:to'the King, and the other i \ 
x DhixMfonth! ſhalh be compute} not by the Kalendar, but dy 0 
Days; for the Statute ſpeaks g rally a Month. 8 Da We 
Book 2. chap. 2, and ſee the 29 Elia. 24 6. 9. 4. 3 
Coticetping-th& Forfeiture of 2010. erer Month? er 277 thy bn. 
vitien,-until\be:fhallconform-and\'come to Church. Where if the 
Offetkler makes Default of Payment, the King ſhall ſoize und oy 
His Goods an, Furo _ of His \Hereditaments, Latte an 
Farms, G.] aki une dds 2b 
0 — 1 — within the 29 Eliz. nor 3 6/4! boeanſe 
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An Inflitute of, the "Book II. 


faut, (encept the 29 Gar. a. chap. 2. 


C? > 
1 tf 


* carne 18: 6xtemud) to; ary. Perſon Dilloming apr rho 


Dideating Teachers, that froll'maki und 


inthe 17 n 22 Car. 2. 201 13:14 Car. . 


„ oy I e_. * 


A* the er, 1. \chatus. He. that ſhall ert or keep in bi; 
. 1 erſom (encrpt His Father, Mother, Ward, — ri ſoner) 


Church, &. all . Mos 15 4 he 
och ig 2 ele , Ten Prin, ol To e 


The $iatures concerning Popih Reenfbats, being whit Forfei- 
te. iſabilities and Inconveniencies They are liable to above 
aal others, gie the +3 REER chap. 1. 35 Elis. chap. 2. 1 Fac. 1. 

© haps 1. 3 Jo, i. aha & g. 7 Fac. 1. chap. 6. 3 Car. 1. chap. 2 
Car. 2. . abaß. 1. 1 . & M. chap. 9. 1 V. & M. abap. 15. 
1. & Ms op» 26. 1 & 12 V. 3. chap. 4. 12 Ann. chap. 14. 
„ Fe Fa 1 1 Georg. 1. abap. 37. 3 Georg. 1. chaps 18. 
JC (Fe0rgs l. cha Fa Aud the Statutes ſnewing by what means 
they . be Diſcharged — the Forfeitures, are the 23 Eliz. 
chap. 1. 29 Ele, chap. 6. 1 bk 1. chap. 4. 1 V. & M. chap. 
18; 9 Georges. 0 chaps. 24 10 Geo; 4 3 Geo. 2. chap; 29. 
6 Geo. 2. cha 4 Nelſon's Office 57 5. Tit. Recuſancy, 
Howkings's. 1535 the Crocon, 1 chepia 25 13, 14, 15 7 1 

Of Þ Præmunire, pfl... N To 1 

But as to ROTES DIS SENTERS Tod he 
e GHyrab, the 1 & NM. chap. 18. hath Repealed the 
e 1. 29 Elis. chap. 6. and that Clauſe of the 1 Elia. 


= 3 why all.Perfons are required to refort to their Pariſh» 
Hae ſeal Race of Gartnon Prayer, Gc. By which 
tatute BY Ns 3 Fac. i. chap. 4'G&'5- and all other Statutes made 


againſt Papiſt (except the 25 Car. 2. chap. 2. 30 Car. 2. chap. 1.) 
are. Derlared, not to Extend to any Perſon Diſſenting from the 
Church of ENG LAN eitber Teachers or Heapers, that ſhall 
take the Oathg, Gr, and: QUALIFY Themse a is required 
: | byzxho AS di e 21 A Ni 306 Ibn Eto evhiwr 3:12 £ 9H 1 
'This Ach is commonly called the of Tolerationy andto-this 
Effect, (vis. 
. it 8 I Nc: ark NIX GUN ni goriboagl td fo HAD 7 
By: the W. & M. Sell. 1. chap 18. Neither rh . Sets 
75 and the 29 Eliz. 8 voy the Clauſe. an the lin 
77 are en es to reſort to their 8 
the 3 Jac. 1. ror any Statutes made — rtf or 25 _ 


4/4 
ads 


England, that ſhaldo#pka' the Oaths & Hilger upremacys 
7 65 Hac MaSeſfi lh 8. . — 2 . pi» la 
125 e in che 40 ckapot: e 
ee ee Ga 4 oY ap3v a , Boa de ten e 
Aſſeunbliy rose | 

had * 6 bat 7 Worfbip, ur anji\Pheathing be b, 
ith. the: Dodrit leckdg . bio\Daes- 
Hh Place of weir be Let to / He aber or rel. 
deacon, or to the Fuftices of Peace in Se ſſiong. Fe. 
fabſcribe aber Declayutiar, 
aud take: the Quths atotefajd ati the» Qnarcea-Seflhnxg quail ſubſerivt: | 
1 Articles of Religion, ener rt 34th, 35th; and 36rb . 
nd Part of the acth, ſhall-not be liable to any Penalties mention ... 


3 qo tne nn Bn AR teh. mays ace 
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"Laws my England, 


| Frye Teachers muff ſubſ tribe the #ticher of Reli jah, 
cept as before excepted, and alſo except Part of the 271 Arti 25 
0h ng Infant-Ba pt in. 

Quakers that Seruple the taking any Oath; muſt make and ſab- 
ſeribe the Declaration aforeſaid, and the Declaration of Fidelity, 
oy rhe. Form of Profeſſion of he Chriſtian Faith, in the Statute 

ort 

All the Laws; made for frequentin 7 55 eine Service on the Lord s 
Day, ſhall be ftill in Force againſt all Perſons, except They come to 
fame Aſſembly of Religious Worſhip allowed by "this Att, and againſt 
all Papiſts, and againſt thoſe that in Preaching. or Writing deny 
the Trinity. 

By the 10 Ann. chap. 2. If a Diſſenting Teacher is proſecuted 
fo not ualifyin Hi nfl accordi 1 to the Toleration-Act, He may 

e entit o the B efit of it, If at any Time afterwards 


33 and fubſeribes he Tull Cart, Declaration, &c. and /þ gait? 
be Diſcharged of all Penalties incurr d 1455 ejtal Statute. . And 


m 


vf "He be once ily Qudliftad, 2 1 
ce be a 


e County, ſo ar the 


4h 2 e e to their Meer, on Pain of Diſabilit ty to 


Hola any 

"i By hs 1 Ein. ehep 1: $: 16. No 4 
ſhall keep off Mamntain u ir us e's does not conftamah re- 
pair 10 Th Church ; or vs Hof 19 5 Ordinary ; in Pain of 


10 l. a Morth; od 1. 72 5 be. Dija kd for eber to 


oration on, or other Perſon, 


5 Wut, And raſapmet 

By the'1 Jac, < 94 % 7 92 — all be a a e 
any Place out abs Univerſt 1225 except it be in ſome Publick 
Gamma: Sohbel, or Tome G Tentlemarts 1 17705 is rub Pins 
ani karte the . wy by. the Ord nary, 2 
as 7 Bebber e e a hat Pry: 
of Them for. every eff See. 

Bf rhe'Þ; BY. $I 4- 5 e 
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any Pu oro Pic her Nel And vb Ee 97 any 
2575 20 babe Lö Drolar fig, (viz. TY t He wi 
form to the e of the Church'of E 2 as it is by 


Eſtabliſh'd; and 25 He be l 1 70 Or 


e $66 ther ſd Brrin tion 


nary, 
hree Months In priſonmim, 8 . 27 7 e 
By the G14 W 3. cha 


viticd of kp $a); Dan hom elf 2) 4 85 


ae e ee 


2 His Religion, fall Refuſe to 

mme | 2 
2975 therein. See th UBS) hpi 
Refuſin Mwarenance do 
ACSI dar. 


By the 12 W. 3. cha. 2; 


Eog Fiend | ſhall} Join in Communion with the Church of England. - 


1 
, 


ei ecuti ar Habits, je attended with 


If any Popilh Pareme Ig brd, 30 Ae, 27 G ” is 
ſuc 


n ary Cougregation 3 . | | 
#he 5 be 5 Geo * 4. Mapiftrittes my 10 0 be Preſent . 
2 cet ing 9 7 2 1 
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Ke u Out ard Ad, t pk 50 san Approl tens Fil mak 
Kely. 17, wt, Tran $ where On Having, Notice of a, Meeting ef 
22. tors agalhſt the FI DG Boge into. 
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. 5 N Tutitute if the Book III. 
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By the 5 Ann. chap. 5. The Statutes of the 13 Eliz. chap. 12. 
For the Miniſters of the Church of Euglund to be of Sound Reli- 
gion; 13 Car. 2. chap. 4. For the Uniformity of Publick Prayers, 
&c. 0 other than fuch Clauſes as have been Repealed) and all other 
Statutes for the Preſervation of the Church of England, are made 
Per petual, and to be in force. ſor euer. 

And tvery King and Queen hereafter at their Coronation ſhall ake 
and Subſcribe an Oath, to Preſerce the Settlement of the Church of 
Engl: and, and the Doctrine, Diſcipline and Government thereof cvith- 
in he K 2 of England and Ireland, and the Territories there- 
unto belongino.” And this Act ſhall be held a Fundamental and E, 
421 S avg of the on betwixt the Teo FI a oh 
. an otian 7 ge rt 


Of Offenſes CHEN alt again) his A0 Gramm and Dj G 
A fl ry 1157 are Mot Ca ital) are . Priſion and Præmunire. i 
Majeſty's 8 (Kom A Neglect or Contempt) Ggvifies in 
Crown and our Law a Neglect, Overſight or Contempt. n Miſpriſion is — 
ps +4" 1 36. in every Tratoh or Felony ; and where any one bath Committed 
Dali. ch 141. Treaſon or Felony, The King may Order, ut! {ts bo Indicted 
p. Sin 27 for Miſpriſion only. 65 in Legal Underſtanding 95s, when 
mt. 36,140. 5 One. knoweth of any. reaſon e! ony, * e In a 
P. C. 127, larger Senſe, it is taken for many great Offenſes; which ure neither 
128. T 59 7 nor F elony or that are not Capital, but come xery near to it. 
Miſpriſion may be either. o uilſiom or Commiſſions: S Binh 
By Onion, in the Gaſs Leave or Felony, Im the Caſaof 
7; 11 when ope doth 
fort of Treaſon, and Nad 5 
Council, or to fo Magi iſt ate, The 
arid bieüght to Ja ice. . his (Tine 145 


* 3 Inſt. 138, was High Treaſon A Common. 9 8 


e oacealment 
know and Aſem with 
it High 
onſpira- 
r ompany, and hears 
their EY mien, and concea 7 N One that i is 

; ness ere will be a Riſing, without koowing 
lace 18 G. may -Conceal it, [See:Of 
Mor! Hound 907 10 vo 711 off 01 trio! 
i 2 N SL] * n Nes „Au z bthilds f 
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7210 þ their Procurers, Aiders and Abetiers) as 
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Ch. 3. Laws of England. 407 


q Miſpriſton of Felony is a Concealment of a F elony, or a Pro- . IR. 139. 
curing of the Concealment thereof, whether Felony by Common EET ION 
Law, Or by Statute, [ See IWeſt. 1. Or 3 ZA. 1 chap. 9, Concern- . 
ing the Concealment of Felonies by Sheriffs, Coroners and Bailiffs, 
within their Liberties, Oc. 3 H. 7. chap. 1. 33 H. 8. chap. 6. Fot 
Concealments of Jurors. And ſee of The gbors, infra, . of Judg- 
ment, Book 4. chap. 5. ; 09.1 + lag! | 
2. By tr Commiſſion; which Miſpriſions ariſe from ſome Contemp- * 5 Taft. 139, 
tuous and Undutiful Behaviour with Regard to the King; being 19% | 
ſome heinous Offenſes under the Degree of Felony. This is a Mit- 2 
priſion in a large Senſe. More particularly, Theſe may be commit- 
ted, by Contemning the King's Prerogative (vis.) by Refuſing to 
Alt the King according to Law, by Receiving-a ſ Penſium from © 4 Init 1444 
a Foreign Prince without His Leave; by Speaking or Writing again | 
His Perſon and Government. | See the 4 417. chap. 8. 6 Ann. 
chap. 7.) Denying His Title to the Crown; Refuling to take the 
Oaths of Allegiance and Supremacy, required by Law. [See 1 . 
G M. chap. S. 13 G 14 V. z. chap. 6. 1 & 2 Ann. chap. 17. 
4 Ann. chap. & 1 Geo. 1, chap. 13.] By Contempt apainl? the 
King's Palace or Courts of Juſtice, O n a bobo a e 111 


% 


: 


1 tat: 2009 reti nod boi i i, Jami on of 

By tbe 33 H. 8. chap 12. Malicious Striking ia the King's Palave 

to Bloodſhed (where the King's Royal Penſon Refideth) is puniſhas 

ble with the Loſs. the Offender's Right: Hand, Perpetnal Impri- 

ſonment, and Fine at che King's Pleaſares i We 19. 9597 i 1o 
Sünde 10 £13329 off balls viidoogh _ 

A Striking in a Palace, where the King is not Reſident at! the : Inſt. 1455 

2 is ng Win the Intent of the Act, as may be Gathered from . 

M * TY 6A7HDI "I'S? Sil k „ 10211951 W. 94 f 1 7 tit 105 n WN ; 
Blood myſt be Drawn; for a Striking without Bloodſlied is not » = Inf. 349. 
to be puniſhed. in this anner... B 201 30 rad) has 3 Ioſt. 140. 

x But Drawing a Weapon only without Striking; in VNeftminſtet. IP w_ 
Hall, or in any other Place, fitting the Courts of Chancery, the Ex- 319. 140. 
ehequer, Ihe King's Bench, the Common, Pleas, or beforo Juſtices —4 . 
of Aſſiſe, or Juſtices of Oyer and Termner, ¶ Sed the 125 EA. 3. 2 Roll. Abr. 
chap. 2.) any Judge or Juſtice, the Offender ſhall loſe his 76. 
Right Hand, an fit bit Lands an Gonds,during Life, and be 

ally impriloned., So if one doth Stribe a Juror, or any other 
Perſon within the View of ea Courts with Weapon; or without, 
He ſhall have the like Puniſhment. But not if he only maketh an 
Allkult. . [See-ot. Judgment, Book 4. chapis.þ M 
II L makes al gręat Nerence bet wixt a Stroke in or before 
any of the ſaid hurts of Juſtice, where the King is Repreſentativo- 
His Palaces here His Royal Perſan Reſideth. I 
the | aces Blood mu be Drawn zi but drawing 4 Weapon 
upon a Judge,. or Strüdngidaly vf another Perſan in the Kings 


Courts, is ſufficient to tate aa che Right Hand, Ger and more- 


oyen to Forfeit Lands ox Goods during Difoʒ Y eV though the. e- » : Cro. 351, 

ther made the firſt Aſſaul W Sibel Amaye,, 002g yr. bar 22 * Bet 
If any do © Reſcue a. yiſoner in on befuro any ofcthe aid Comnrtt, ; iu ., 

who was committed by the ſaid Juſtices, He and the Priſoner Aſſent- H. P. C. 131. 


ng ll forfeit Landa und Goods) anch be-parpefi)aliyinipri- 


E . 


An Inflitute of the Book II. 


ſoned. But the Reſcuers ſhall not loſe a Hand, becauſe no Furche 
was Given. 
» 3 ln 142 79 Reproachful or Threatning Words to a Judge, a 'Threatning of 


> Roll. Abe. 7 a Councellor or Attorney for being employed againſt one, or of a 


uror for Fine his Verdict againſt One, &c. are puniſhable by Fine 
and Impriſonment. 

He that ſpeaks Reproachful Words to a Judge while ſitting on 
v Cro. 78. the Bench, is N b Fineable by the Judge Himſelf, or as 
CO Abr. ſome ſay, © the Offender may be Indicted. But One cannot be In- 
22 144. Ai ed, = any Scandalous or Reproachful Words ſpoken of or to a 
« rCro. 38. Judge, Cc. d not being in Publick Place of Juſtice, or in the Exe- 
6 Abr. cution of His Office; tho He may be Committed to Priſon, till He 
2 Sid. 144- finds Sureties for his good Behaviour. [Seo Of Juſtices of the Peace 
Dalr. ch. 124. Noo 1. chap. . 4 
8 There is in this large Senſe great variety of Miſpriſions by Com- 

miſſion; for every Conſiderable Miſdemeanor, which hath not a cer- 

tain Name in the Law, is ſometimes fo called. 
e 9 1 129.b. 2. A Premmire (from the Words in the Writ Premunire Naar 
3 Latk. 12 or Premonere facias, ſignifying the Mrit, and the Qffenſe, on which 
the Writ is grounded) is an Offenſe, whereby One ſhall Incur the 
ſame Puniſhment, which is inflicted upon thoſe. that tranſgreſs the 
Statute made the 16 Rich. 2. chap. 3. commonly called the Statute 
of \ Premanire, and the other Statutes made before that Time. 


! 3 Inſt. 120. Theſe Statutes were made againſt the intolerable Incroachments 
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"1 84, 85, of the Sec of Rome, as well as other Statutes ſince that which is 
eſpecially called the Statute of Premunire. 
FPlheſe Statutes are chiefly/concerning Papal Proceſſes, or Inftru- 
ments and Eneroachments 


the King Courts; Election or Con- 
ſecration of Biſnops; The þ opiſh Religion; The Oaths of \Allegs- 
ance and Supremacy; The ee of the King and Parliament, 
and Liberty of the 4 Sub jett ; net Dr by Duulict 
Os deo. FF | F1 | * 
neee 317123} 

1 Par Da ul Proceſſes, or  nſrumonts and Encroack 
mas] upon n e 5110 n | 
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ei 1,090 | 016,009; 
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any Tranſlation, Proceſſes," Sententes of. . Seto args Balle, 
Luſtrumemte, &c. which tbach the Ning; any to bring them 
within this Real, or Reteive' I hem, — ve pat for Fre od 
King's Protettion,' and their Land —— Good and ( Hur. 
tell, forfeited) tu the King. [See the Expoſition of this Statute, 
3 Inſt. . and ſee 28 8, chap. 16. which! is a General Law, 
Aud ſcrichiy penn d againſt leading a Bull, Diſpenſation, 96 
from Nn, ich i is not warranted e bs a 
114.2 ee 1 Wiha bis tc 4584 22 
A ie dal, 877; 4s 8 he Pope: 
containing His Proceſſes Decrees, Oc: ſealed with a Seal of Lead. 
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3 the Words 7 oa It is ſaid Tikes Suits in 8 Equity, to Re-$ 5 N Inſt. 


1 


1 


lieve againſt a Judgment at Law, and Suits in the Admiralty, Suits 5 ; Int 120, 
in the Courts of the Conſtalle and Marſhal, and Eccleſiaſtical 14 164, 


Courts, for Matters belonging to the Cognizance of the Common * 
Law, are within the Statute. (Q.) [See the 4 H. 4. , chap. 23. and 
ſee of the High Court of Chancery, Book 4: chap. 1. 

h Out of the King Protection. So t that he cannot bring an 
Action; Vet he cannot be Slain by apy one, as t ths King 8 Enemy. 
as was Anciently held. [See the 3 Elis. chap. T,].. 

[See the 25 Ed. 3. chap. 22. 25 Ed. 3. Stat..5. chap, 22, De Pro- 
viloribus, 38 Ed. 3. * I, 2, Ft 12 Rich. 2. chap. 15. 13 Rich. 2. 
Stat. 2. chap. 2& 3. 2 H. 4. chap. 3 C 4. (which tatute concerns 
Religious or Seculars, who put any Bulls in Execution for Diſcharge 
of Tithes of their Lands in the H Bands ok Their Farmers) 6 H. 4. 
wy . 7 H. 4 chap. 6 & 8. 9 H. 4. chap. $. 3 H. 5. chap. 4. 

8. cha 117 28 H. 8. chap. 16.] Many of theft Statiites ere 
* agai Provifi ions, or the Providing of a Biſhop of a Biſhop- 
rick, or other Perſon of an Eccleſiaſtical Living, by the Pope, be- 
fore the Incumbent was Dead. Which, though out of Uſe ſince 
the Supremacy is acknowledged to be in the King, : Wt may, not be 
improperly here hinted at. ehe; 

L508 Dad. Rep. The Caſe of Frauuuife 840 In : 


By the 24H. 8. chap, 12. and 25 H.! 8. chap; 115. 11 2 E to 
Rome from any of the King's Court, ig made 7 9.1 4p 5 All 
4 peals from. henceforth * be, ge to the. High. aht, of 
Chancery. 
By the 26 H 8. chap. 1 ſeagat fall ng not | Exeteiſe any Greiter 
Anthority, than what. is Limite 
Biſhop of the Dioceſe, on 15 0 ty of Præmunireè. 
A the 5 Eliz. chap. 1: 
the Pope in this Realm 3; 4 Premunite for the . 
High Treaſon for the Second. 


2, Concernin g Elettion and; onſecration 'of 5 op! 
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3 in former Js are Abrogated, and New Oiths 
ation ſubſtituted in their Room ; which to Refuſe 
er one liable to the like Penalty of Præmunire. 
— 1 1 5 Serjeants at Law, Counſellors, Ar- 
is ien e erks or Notaries, practiſing as Jeb 
27 Cour * 25 tai Bit Oaths of Allegiance and $i 
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Lawfully forfeit. A Præmumireè lieth as well for the Party Grieved 
as for the King, and both may join in one Writ. But becauſe theſe 
Laws, making the Offenſes to be Premunire, are ſo very ſevere, 
They are ſeldom put in Execution. * For it has been always Ob- * 3 loft. 24, 
ſerved, That too ſevere Laws are never duly executed. [See Of ** 53 
Judgment and Forfeiture, Book 4. chap. 5.] | 
Theſe are the great Offenſes (Not Capital) which are Immediate- 
ly and Directly levied againſt His Majeſty's Crown and Dignity, 
known by the Name of Miſpriſion and Pramunire. [See the 21 
Jac. 1. chap. 2. 16 Car. 1. chap. 21. Of Monopoſy.] 
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III. Offenſes that are Hurtful to the King's People, or againſt the Of Offenſes 
Commonwealth in General, are the Offenſes, 1. Againſt Publick Ju- K 
ftice. 2. Againſt the Publick Peace. 3. Againſt Publick Trade. King's Peo- 
4. Againſt the Health and Eaſe of the King's People. ple, Se. 


1. Of Offenſes againſt Publick Fuftice. 


Theſe are 'Theft-bote, Perjury, Forgery, Bribery, Extortion; 
Barretry, Maintenance, Vexatious Informations, Conſpiracies, 
[= of Officers entruſted with a particular Adminiſtration of 

uſtice. 

1. | Theft-bote (Bote, Amends) is not only where the Owner 3 991 
knows of the Felony, [See of Miſpriſion of Felony, ſupra] but 31 6. 
takes his Goods again, or other Amends, not to Proſecute the Fe- H.P. c. 130: 
lon, to the Intent that the Thief may Eſcape. Had he received the 
Thief Himſelf, he had been Acceſſory to the Felony. But if he 
had taken his Goods again that were Stolen, without Favouring the 
Thief, it had been no Offenſe. [See Of Remedies coithout Suit, 

Ge. Book 4. chap. - | 

The Puniſhment of Theft-bote is Fine and Impriſonment: hk 

2. m Perjury by Common and Statute Law is a Crime Commit- * 3 Inſt. 194. 
ted by Wilful and Falſe Swearing, abſolutely, in any Judicial Pro- 
ceedings, in a Matter material to the Iſſue or Point in Queſtion, 

(when a Lawful Oath is Adminiſtred by one that hath Authority 
to do it) by the Suborration of others, or by their own At. 

n An Oath (Sacra et NING Fusjurahdum) is an * 3 Inſt. 165, 
Affirmation or Denial by any Chriſtian of any Thing Lawful and 
Honeſt, before one that hath Authority to give the ſame for Ad- 
vancement of Truth, calling God to Witneſs that His Teſtimony 
is true. It is call'd a Corporal Oath, becauſe at the ſame Time He 
'Toucheth the Scriptures with His Hand. 

Now then let us peruſe the Parts of the Deſcription'of Perjury. 

Perjury muſt be Wilful and Deliberate, not Committed thro? * 3 Intl. 165. 
Surprize, Inadvertency or Miſtake of the Queſtion. ETAL. 

It muſt be P Falſe either in Expreſs Words or Intention. For'? 3 Inſt. 266. 
Falſhood in Intention may be niſhed by the Common Law, tho' the? Roll. Abr. 
Words happen to be true, I One knows not what He Swears, it is 

| 1 8 8 2 10 s 
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a Falſe Oath in Him. So that One may ſwear the Truth, and yet 
be perjur c. J „„ 8 

4 3 Inſt. 166. J Abſolutely and Directly, not as one Thinks, Believes or Remem- 
bers, or to the beſt of his Remembrance. For if He Remember d 
nothing, He cannot be puniſh d for Perjury. boy: 

x Ln 16, In any Judicial Proceedings. © For if it is not in a Judicial Pro- 
Me * ceeding, but in a Private Affair, as in Trading, Gc. it is not pu- 
11 Rep. 98. niſhable as Perjury, either by the Common Law or by Statute. 
The Perjury may be Committed, not only in a Court of Record, 

but in 1 other lawful Court; and ip any Matter Judicially De- 

pending there; or in a Court of Equity or Eccleſiaſtical Court. 

And not only in open Court, but before Perſons in the Country 
Authorized by the Court, or before any that have Adminiſtration of 

Juſtice. It may be committed then by taking a Falſe Oath as a. 
Witneſs in an Anſwer to Queſtions put in a Court of Law or Equi- 

ty ; in an Anſwer as Defendant in Court of Equity or Spiritual 

Court; by making a falſe Affidavit, ccc. This is to be underſtood 

of 4ſſertory Oaths, or where ſome Matter of Fact is falſly Affirm- 

ed or Denied. Therefore if Promiſſory Oaths of Officers are broken, 

They are not puniſhable as Pgrjuries; tho their Offenſes ought to 

be, puniſhed with a ſevere Fine, Oc. in reſpect of the Breach of 

their Oaths. The Breach of Oath ſhall aggravate the Offenſe. - If 

* 3 lad. 166 One calleth Another © Perjured Man, He ſhall have his Action on 
+453 br the Caſe, becauſe it ſhall be intended contrary to His Oath in a 
39. 40. Judicial Proceeding; not for calling One a Forſcorn Man, becauſe 
the Forſwearing may be Extrajudicially; unleſs He ſays, That He 

was Forſworn in a Count of Record, (5c. ve | ot 

Koll. 167- In a Matter Material tothe Iſſue or Point in Queſtion. & For if 
ar, 738. it is not of any Conſequence in the Deciſion of the Cauſe, tho it is 
1 Cro. 428, a falſe Oath, it is not to be puniſhed as Perjury, there being no ma- 
Nuts licious Deſign to be preſumed. But if a falſe Oath is in Circum- 
ſtances, Aggravating or Extenuating the Damages, and the Party 

pretends to give a Particular and Diſtin& Account of the Circum- 

ſtances, and makes them Reaſons of His Remembrance, to 
ſtrengthen the Subſtantial Parts of his Evidence or Anſwer, -or gains 

the more Credit by ſuch a particular Account of the Circumſtances, 

He may be Guilty of Perjury. ( 0p.) n 

' When a L AWFUL" Oath is Adminiſtred by One that bath 

„ 3 Inſt, 165. F/T HORIT YT. * The Oath muſt be Lamm al, allow'd by the 
4 nt. Common Law, or ſome Act of Parliament. And it muſt be taken 
2 Roll. Abr. before one that hath Authority, not before a Perſon acting in a Pri- 
257- vate Capacity, or pretending to have Authority, where he hath none; 
or by one that goes beyond the Authority which was granted. For 

ſuch falſe Oaths cannot amount to Perjury in Law, becauſe ſuch 

Oaths are of no Validity or Force, being Coram non Fudice. Beſides, 
it is a High Contempt to Adminiſter an Oath without Warrant of 
Law; and puniſhable by Fine and Impriſonment. [See 17 Car. 1. 


| * e ooo oo ood 2b 

« 3 Inſt, 16. There is alſo a Subornation (Sabornare, * to Prepare underhand) 
of Perjury in the Common Law, which is an Offenſe in procuring 

1 Roll. One to take a falſe Oath amounting to Perjury. Y But it He doth 
Abr. 79. . not take it, the Perſon who encouraged him to do it, is not guilty 
er aghares Subornation of Perjury, tho He is puniſhable by Fine, Gc. 


4 Thus 


Ch.3. Laws of England. 413 


Thus of Perjury and Subornation of Perjury at Common Law, 
which may be ? puniſhed with Fine, Impriſonment, Pillory, Oc. 3 loſt, 163. 
the Offender being ever after incapable to be a Witneſs. * 
| 2 us ſce now what is Perjury by Statute-Latr, and How Pu- 
niſhed. ed | | 5 


2 the 5 Eliz. chap. 9. F any Perſon ſhall Unlawfully and Cor- 
ruptly Procure any Witneſs, to commit any Wilful and Corrupt Per- 
Jury, in any Cauſe Depending by any Writ, Action, Bill, Complaint 
or Information concerning Lands, &c. Goods, Debts or Damages in 
any of the King Courts of Chancery, or in any of His Courts of 
Record, or in any Leet, Antient Demeſne-Court, Hundred-Conrt, 
Court-Baron, or of the Stannary, or Elſewhere, or ſhall unlawfully 
or corruptly procure any Witneſs 70 zteftify in perpetuam Rei memo- 
riam, every ſuch Offender hall forfeit 40 l. And if any ſuch Of- 
fender ſo attainted ſhall not have any Lands or Goods to the Value 
of 40 J. He ſpall ſuffer Impriſonment for Half a Tear, and ſtand 
upon the Pillory an Hour in ſome Market-Town, and ſhall not be re- 
ceivd as a Witneſs in any Court of Record, till ſuch Fudgment be 
Reverſed, &c. CASE" bs obs: 

And if any. Perſon, either by Subornation or by their own Ad, 
ſhall wilfully and corruptly commit Perjary by their Depoſition in 
any of the Courts above-mention'd, or being examined Ad Per 
tuam Rei Memoriam; then every ſuch Perſon: ſhall loſe 20 l. ps jd 
Impriſon'd by the Space of Six Months, and His Oath ſhall not be 
Receio d in any Court of Record umtil the Fudgment ſhall be Rever- 
fed. Aud if ſuch Offender ſhall: not have Goods or Chattels to the 
Value of 20 l. He ſhall be ſet. an the Pillory in ſome Market-Place, 
&c. where He ſhall have both Ears nailed, &c. The one Moiety of 
the ſaid Forfeitures to the King, the other Moiety to ſuch Perſons 
as ſhall be Grieved. 

This Ad ſhall not extend;to any Eccleſiaſtical Court, but ſuch 
Offender ſhall be puniſhed by the Laws uſed in the ſaid Courts; nor 
ſhall it reftrain the Authority of any Judge, having abſolute Power 
to puniſh Per jury before the making this Add. P\ 


Obſerve, that the Firſt Part of this Act extends only to the Per- 
ſon that Procures or Suborns, and the Second Part to Him that 
Swear falſly by Subornation, or of His own Accord: * So that you -  Invt. 16. 
muſt Declare 9 within which Clauſe the Defendant was 3 bunt. 147. 
perjured. (Ou. | Lees 4:37 fas has | 
The Words JV/i{fully and Corruptiy mult be expreſly ſet down in, $168: 167. 


r0. 147. 


a Proſecution for Perjury, or Action upon this Statute. 
Fialſhood in © Expreſs Words is only within this . Statute, not z Ink. 166. 
Falſhood in Knowledge or Intention, which is only puniſhable by 

Common Law. 1 ein 5 

As that Part of the Statute, which concerns the Subornation of 

Perjury, extends only to Matters Depending in Suit by Writ, Action, 

Bill, Plaint, or Information in any wiſe, concerning Lands, 'Tene- 

ments and Hereditaments, or Goods, Chattels, Debts or Damages, | 
Gc. 4 So the Clauſe concerning Perjury it ſelf mult be Reſtrained 4 5 Rep. 99. 
to the ſame Meaning. Therefore Subornation of Perjury, or Perju- 5 22 2 
ry upon an © Iudiłtment, is not within the Statute; but it is pu- Coorra a * 

— «+ — — CONE niſhable Cro 120 
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1 3 Inſt. 166. 


2 Roll. Abr. 
77. 


5 5 Rep. 99. 
3 Inſt. 167. 


b 3 Inſt. 164. 


i Terms of 
the Law, . 
Forger, c. 
3 Inſt. 169. 
1 Roll. Abr. 
65, 66. 


I come to ſhew what is F orgery by Statute-Law. 


niſhable by Indictment at Common Law. Hence it appears, that 
Perjury committed in an Information exhibited by the King's At- 
torney General, or any other, for the King, by any Witneſs pro- 
due d on the Behalf of the King (tho' it is the King's own Witneſs) 
is puniſhable by this Act, or at Common Law. Dole 
This Statute alſo extends to no other Perjury than that of a 
f Witneſs; not if a Defendant commits Perjury in His A7ſwer in the 
Chancery, Exchequer: Chamber, &c. in an Affidavit, by Swearing 
the Peace againſt another, &c. [Sec 29 Car. 2. chap. 5. ] but He may 
be puniſh'd for that Perjury at Common Law; which, after all that 
hath been ſaid, is the ſafeſt way to proſecute for Perjury, or Subor- 
nation of Perju x. teen 
No falſe Oath is within the Meaning of the Statute, that is not 
prejudicial to ſome Perſon in his Cauſe; and gives him a juſt Cauſe 
of r that He was grieved and moleſted by the Depoſition 
of the Wine O02 0s 2 mne 
8 A greater Penalty is inflicted on Subornation of Perjury, than on 
the Perjury it ſelf. For the Author fins more than the Actor. 
As the Act does not extend to any Eccleſiaſtical Court, ſo ſuch 
Offenders may be puniſhed by the Eccleſiaſtical Law by the Words 
of the Act, if the Matter is h Spiritual, and not 'Temporal ; or 
They may be proſecuted for falſe Oaths, either in an Anſwer or De- 
poſition, at Common Law,” ug. s 


, 
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By the 7 & 8 w. 3. chap. 34. 8 Geo. 1. chap. 6. 1 any Quaker 


Gall be la fully convitted, to have Wilfully, Falſly and Corruptly 


made His Solemm Affirmation and Declaration, allow'd by the Act, 
He ſhall incur the ſame Penalty as Perſons Convitt of Wilful Perjury. 

[By 2 Geo. 2. chap. 25. Perſons convicted of Perjury or Suborna- 
tion, may be tranſported, &c.] © nee | 


Perjury is ſo odious, That by the Law of God it is not to be 
pardon'd. Deut. xix. 21. | Th , TIRE) 
3. i Forgery (from Forger, to beat on an Anvil like a Smith) by 
the Common Law is a Fraudulent Making or Altering of a Writin 
to the Prejudice of another Man's Right, whether it be Matter a 
Record, or any Publick Writing, Deed or Will. WS 
By a Publick Writing, I mean, a Probate of a Will, Certificate of 
Holy Orders, a Protection from a Member of Parliament, c. As 
for Writings of an inferior Nature (as private Letters, c.) The 
Counterfeiting of 'Them is not properly Forgery. 'Therefore in ſome 
Caſes it may be more ſafe to proſecute ſuch Offenders for a Miſde- 
meanor as Cheats. For by Reaſon of the Uncertainty of Opinions 
concerning proper Forgeries at Common Law, Indictments are Ge- 
nerally brought upon the following Statute, and very Few at Com- 
mon Law. But if the Inditment is at Common Law, and the Of- 
fender is convicted, He may be order'd to ſtand in the Pillory, To 
pay a Fine, and to be Impriſon'd. The Latin Word to Forge is 
Falſare or Fabricare. [ Forging any Voucher, that is not under Seal, 
is an Offenſe at Common Law. Rex v. JVard; Hill. 13 Geo. 1. in B. R.] 
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2 Plus peceat author quam actor. 5 Rep. 99. 3 Inſt, x67. A 
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By the 5 Eliz. chap. 14. If auy one alone or with others, ſhall falſſy 
Nice or Make, or uw, to be Forged and Made, or Aſſent to the 
Forging or Making of any Writing Sealed, Court-Roll, or Will in 
Writing, to the Intent, That the Freehold, or Inheritance of Lands, 
Freehold or Copyhold, or the Right Title or Intereſt of any Perſon 
may be Mole ſted, Recovered or Charged; or ſhall Pronounce or Pub- 
liſh or ſhew forth in Evidence any ſuch Forged Mriting as True, 
knowing the (ame to be Forged; and ſhall be convitted thereof upon 
an Action founded upon this Statute, or otherwiſe by. Bill in the 
King's Bench or Exchequer ; He ſhall pay to the Party Grieved his 
Double Cofts and Damages, and alſo ſhall be ſet upun the 7 ory 
in ſome Open Place, and have Both his Ears cut off, his Noftrils 
ſlit, and ſhall forfeit to the King the Iſſues and Profits of His 
Lands aud Tenements, and ſuffer Perpetual Impriſonment, &c. 
If Any One (prout ſupra) ſhall Forge, or Make, Cauſe or. Aſſent to 
be made, Any Charter, Deed or Writing, that one may Claim a Leaſe 
for Years of Lands (not Copyhold) or an Annuity, or ſpall Forge, &c. 
any Obligation or Bill Obligatory, Acquittance, Releaſe or other Diſ- 
charge of any Debt or any Perſonal Demand; or Publ;jh or Give 
in Evidence the ſame (Except as in the Statute is Excepted) Upoy: 
Convittion, as aforeſaid, The Offender ſhall. pay Double Gofts and 
Damages to the Party Grieved; and alſo Pall be ſet. upou the Pil. 
lor, loſe One f his Ears, and ſuffer a Tear s 1 ; the 
ſecond Offenſe being Felony without Clergy. ent 


T 


— * 


By 2 Statute all other Statutes made againſt Forgery are Re- 
pealed. 90 Nini! SOUTH vi nf e ono yd batting 70 

Pr o k Make, Gc. are Larger Words than to Forge. F or one may & 3 Toft, 162, 
make a Falſe Writing within this Act, tho it be not Forged in tlie 10. 
Name of another, nor his Seal or Hand Counterfeited; as by Alter- 
ing a Crus Deed. The Deed, Charter, or Writing, muſt be Sealed 
(ic e.) Ihere muſt be ſomeilmpreſſion on the Wax. A Court: Roll 
or Will need not be Seal'd. lis 18 11 on ei 

It is Forgery to put more ina Will han is Directed. 3 

1 This: At#:meritions Fur Kinds of Offenſes, 1, At Moleſtation,gf ! 3 Inf 112. 
a Freeholdior dnheritance. 2. A Publication of the ſne to other 
Perſons, by Words ur Wiiting,:that it is True 3. A\Moleſtation by 
Claim of à Forged Term for Years, Annuity, or Release of He- 
mands Perſonal; g. H Puhlication of the ſame in Weng At 
_ [Where there ls Pn be Party 
-Grieved? by a Forged i Reldaſe, Ge. aa RagoveraDovble, the Re- 


eth / to Common ENHample; butiche BlaintifcannotRelgale.it;, 
2210 Forging an ment of atLeaſe is notavithin the 
eanfeiit does not Charge the Lands, buti en Tan 
i Bog. f Agi 36 9115594 10 159709 yd going vie dor nn. 
v f one acknowledges; a Statute- Merchant or>Recognizance.in 1 + Noll. 
the. Nature of a StdtuteStagle;: ih>the: Name of . 

1 

hath 


are Obligations withindhe Act, for Hach of Them hath the Seakot ; Tod. 11. 
the Party. But it As:otherwiſe of a Statutę: dᷣtaple becavſe.utheth. 

nt ae Seal of the Party. 515 1597 videndtuof dodt i Hd 
One Soaleth ld Deed for another by his Commanchnent and Pi- * Pol. de 
rectiduʒ It ig no F gery/ :. , fi, L on ei M anb F. 
705 8 | A WI dA _ 
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„Ning , dants, It is no Extortion, 7 A Promiſe to. pay Money to e 


An Inftitnte-of the Book III. 

A Forgery of a Deed of Gift of mere Perſonal Chattels is not 
within the Words of the Statute; The Words are Obligation, Bill 
Obligatory,” Aequittance, Releaſe,” or other Diſcharge. [By 2 Geo. 2. 
cha 25. Forgery is made Capital.] N. 2 4 | \ 
See Of Forgery, chap. 1. Ante, and the 33 H. S. chap. 1. Concern- 

ing Counterfeit Letters and Falſe Tokens, Oc. 5 Eliz. chap. 7. Con- 
cerning Servants with Falſe or Forged Teſtimonials, Oc. 9 & 10 
I. z. chap. 41. Of Perſonating the Wives, Relations or Creditors of 
Seamen, and concerning Forged Letters of Attorney, Bills of Sale, 
Aſſignments and laſt Wills, &c. for the Receipt of the Wages due 
to Seamen, By 12 Geo. 1, chap. 29. If any Perſon convicted of For- 
ry, Perjury, Subornation or Barretry, Practice as an Attorney, the 

adges ſhall cauſe him to be tranſſ Faris 

The Quarter: Seſſions have no Authority to take an Indictment 

 Forteſcue, 4. P Bribery (from Briber, To Devour) is when One in Judicial 
Se. 51, Place takes any Gift or Reward of any Perſon (who hath Buſineſs be- 
2 a” 3 fore him) for Doing his Office, or by Colour of His Office, Except of 
5 2 the King only, unleſs it be of Meat and Drink, and that of ſmall 
Value. This is Bribery in a ſtrict Senſe. But largely taken, It may re- 

late to the Receiving any undue Reward, by any Perſon concern d in 

the Adminiſtration of Publick Juſtice, to Act contrary to his Duty. 

And ſometimes It ſignifies The Taking or Giving a Reward for Pub- 

lick Offices. ald wii Gele wand nd 

„z Inft. 145, na Judicial Place, either Eccleſiaſtical or Temporal. This 
5 makes Bribery Different from Extortion ; for Extortion may be 
Committed by one that hath a Judicial or Miniſterial Office. See 

. Dent. xvi! 191] * . 071. 91. I 107 

Takef un Gift; If a Judge refuſes a Gift offered to Him, yet He 

"that Offers the Bribe is puniſhable; Inde wud non Hong to 5 
3 Inſt, 1 175 r ſho path Buſitieſs before him. Not only when a Suit dependeth 
148. before him, but alfo when It is by Vertue of his Office, when there 
i; Suit at ll. 14 c 5d Jon boon 111% 0 
. OCaleſst OE and Drink. But if it is in Money; G. though 
© | + the Bribe be ſmall, yet the Fault is great and Puniſhable. [See 
20 Ed. 3. Fhap. 1. and See 12 Rich. 2. chap. 2. & 6 Ed. 6. ch. 16. 
& N N. 1. chap. tr. Concerning the Sale of Offices, G. and 
See of Officers, Book 31 chap. 2. See 2 Geo. 21 chap. 24. For prevent- 

ing Briber' in Elections of Members of Parliament. ] 1:9 Tebnstr. 
This Offene is puniſhable by Fine and Imptiſonment; whether in a 
Judicial or Miniſterial Officer, if dve take Bribery in the latgeſt Senſe. 

4 uff. 14%. A Judge's, Oc. Servant maybe puniſned for Receiving a Bribe. 
r Int 38 b. 5. Bib ton (from Harori eb, To wreſt away):is an unlawful 
2 Inft. 467. Taking by Any Offieen : by Coloutuof his Office; any Money, or 
20 Rep. 10; t6'T hing;” of or from any Man; that is not Due, or more 
8 before it is due. In à large Senſe it is taken for 
» 2 Inft. 296. NY Oppretton by Power or Pretenſe of Right. To take by Co- 
©, Tour of an Office) itnplies-an-ill:Adtion ;:but:to/Take: by True of 
* Inſt gab ft Office; Implies the Act to be Lawiful. 4 If th Faking is for Expe- 
"1 nol © en, lt WExtortibh by Colour bf one's Office. Extortion is more 
Odibusl chan becauſe it Carries an Appeatance of Truth. 
But if ſuch Reaſonable Fees are taken, as have been Allowed by the 
irts bf uſtice in ancient Dime to inferior Miniſters and Atten- 
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Ch. 3. Laws of England. 
for the doing of a Thing, for which the Law will not ſuffer Him to - 
take any Thing, is merely void. 1 1 | 
This Offenſe at Common Law is puniſhable By Fine and Impri- 
ſonment. | | 8 | 

It is often accompanied with Perjury, in breaking the Oath which 
an Officer takes upon his Admiſſion into his Office; 


417 


By the 25 Ed. 3. Stat. 3. chap. 9, Ordinaries or their Miniſters 
are not to be impeach d upon Indittments of General Extortion. 

By the 21 H.8. chap. 5. V Ordinaries and Regiſters take more 
than their Due Fees, they ſhall forfeit the Exceſs to the Party 
Grived, and 101. to the King and the Party Grieved, [See the 
22 (5 23 Car. 2. chap. 23. 9 & 10 V. z. chap. 41.] 15 


The 23 H. 6. chap. 10. Concerns the Fees of Sheriffs, Under-She- 
riffs, Bailiffr, Gaolers, Gc. [See Weſt: 1. chap. 26. Veſt. 2. chap. 

4. 29 Eliz. chap. 4. 3 Georg. 1. chap. 15, &c.] 2 The Statute * 1 Iaſt 368. b. 
of Meſt. 1. ſtill ſtands in Force. And therefore ſuch like Officers 200 k = 
cannot take any Thing, but what is Allow'd by Subſequent. Ads. 4 Inſt. 274. 
The 3 Jac. 1. cap.7. Relates to the Fees of Attorneys, Sollicitors, 

Sc. and it is ſaid, * That They are within all the Statutes of Ex-: 1 Mod. 3. 
tortion. . 2 | | 
The 10 & 11 V. z. chap. 23. Reſtrains the Fees of the Clerk of 
Mae, Clerk of the Peace, Cc. See 2 H. 4. chap. 8. and 10. 33 H. 8. 
cHhapb. 39. 24 9 Es 71s | 
Nee the 8 & 9 Ann. chap. 19. Concerning Bookſellers and Prin- 
ters ſetting unreaſonable Prices upon Books, Gr. 915 

6. Þ Barretry (from Barrett, a wrangling Suit or Quarrel) is an“ 1 Inft. 368. 
Offenſe at Common Law, and is committed by one that is a Com- Ren; "PR 
mon Mover, Exciter, or Maintainer of Suits or Quarrels, either in 3 Cro. 526. 
Courts or in the Country. | {anda 

Common Mover. Therefore no One can be a Barretor in reſpect of * 
one or Two Acts only. The Indictment muſt Charge that he is 
Communis Barrettator, a Common Barretor. Prieto, bens 
In Courts. Whether of Record or not. 1 naw. Laos. 

Or in the Country. Which may be in Three Manners. 1. In Di- 
ſturbance of the Peace. 2. By ſpreading Falſe Rumours and Ca- 
Jumnies, to Raiſe Diſcord amongſt Neighbours. 3. In Taking or 
Keeping of the Poſſeſſion of Lands in Controverſy by Force, or 
Subtlety and Deceit, and moſt commonly in Suppreſſion of Truth 
One may be a Barretor by bringing many Groundleſs and Vexa- 
tious Actions to oppreſs others, as well as by Stirring up others To 
bring Them. | | | + 3D 3 5 
Upon Indictment, The Proſecutor ought to Give the Defendant 
a Note of the Particular Matters, which he intends to infiſt on, 
pd] Prove againſt him. 'This may be order'd upon Motion by Rule 
or Court, E Tr Wh 
The Puniſhment for this Offenſe is Fine and Impriſonment, and 
to be bound to the Good Behaviour. [See the 34 Ed. 3. chap. 1.] 
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© Io. 363.b. 7. Maintenance (Monatentio, from Manu Tencre, A Taking in 

13 * Hand or Upholding) in General is an Unlawful Upholding of Quar- 

2 Roll. Abr. rels againſt Fultice. It may be Committed in the Country by Taking 

„or Keeping Poſſeſſion of Lands, Gc. for Others, or By maintaining 
Quarrcls or Suits in tho Country. This is puniſhable only at the 
Suit of the King. It is Committed in Coxrts by upholding the Plain- 
tiff or Defendant in a Cauſe or Suit depending in Court, which no 
way belongs to one, either by aſſiſting the Party by Words, Writing, 
Countenance or Deed. | 

Tbis Maintengnce in Court is Threefold. 

1. When one Maintaineth a Side without any Contract to have 
part of the Thing in Suit; as by aſſiſting one with Money to carry on 
his Cauſe, By Endeavquring 'I'o Perfwade an Attorney, Gc. to ma- 
* Roll. nage it for him Gratis, 4 But if a Man hath an Jztereſ# in the 
11 11. Thing in Diſpute, though only a Contingent or Poſſible or Equitable 
1 Toft. 568. b. Intereſt, He may lawfully Maintain an Action Relating to it. So by 
2661 a. __ _ Reaſon of Conſangninity or nity ſome Acts of this kind are Juſti- 
2 flable; as alſe by Roaſon of ether Relation. Thus the Lord may 

| -maintajn the Adtion of his Tenant with Maney in Refpe of the 

Lands holden of him; a Maſter may go along with his Servant to 

Retain Counſel, and ſtand by him and Aft him, whilo his Caufo 

is 'Tried. A Servant may ſollicit in his Maſter's Cauſe; but he can- 
not lay out his Money to aſſiſt his Maſter. One Neighbour may law- 
fully go with another to his Counſel. And one may lawfully, aut 
of Charity, give Money to a poor Man, to carry on his Suit, An 
Attorney may lay out his own Money in Behalf of his Client, to be 
repaid again. But He cannot carry on a Cauſe for another at His 
own Expenſe, with a Promiſe that he never will expect a Repay- 
ment unleſs he earries the Cauſe, or no Purehaſe ao Pay. 
A Counſellor or a Sollicitor ( On.) is no Attorney, cannot lay 

gut Money to carry on another Man's Suit. [See the Statates 

2 Cep. 2. chap. 2 . for regulation of Attorneys and Sollicitors.] 

* 2 Inſt. 208, © Offenders of this Kind are liable to an * Action of Maintenance at 
: Roll. Abr. the Suit of the Party Grieved, and they may be Judicted at Chan- 
Law as Offenders againſt Publick Juſtice, and may be Fincd 
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114. 710 
and Impriſonetd. 
For Statutes Reſtraining it, See Fes. 1. or the 3 Ed. 1. chap. 
28. 1 Eg. 3. chap. 14. 20 Ed. 3. chap. 4. 1 Rich. 2. chap. 4. 


1 Nag. 2; chap. S. 


By the 32 H. 8. chap. 9. None ſhall Obtain or Buy any Pretended 
Right or Title to 4xy Land, wnlefs the Giver or Seller hath taken: 
the Profits thereof ons whoſe Fear next before ſuch Bargain. or Hath 
been in Poſſeſſion of the ſame, or of the Reverſion or: Remainder 
there; upon Forfeit:of the: Value of the ſame Lond, to be Divided 
— * 2 5 7 Fr 2 nu roger wo, — 4 
Pyetes Title * ö at ts. WHY | a : £ by A 
ewhereunto Title is made, is lawful. | I +4 
Nous ſhall uni, y maintain any Suit or Action concerning 
Lands in any of the King's Courts, or. effewbere, where: am Perſon 
ſhall have Authority to Hold a Plea of Lands, &c. Neither ſhall 


Culpa eſt immiſtere ſe rei ad ſe non pertinenti. x Inſt. 368. b. 2 Inſt, 208. 3 Inſt. 91. 


— 
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any Perſon unlatmfully Retain, for Maintenance of any Suit, any 
Perſon, or Embrace any Jurors, or Suborn any Witneſſes, to the 
Hindrance of Juſtice, or Procurement, of Per jury, in Pain of Ten 
Pounds, to be Divided betwixt the King and 8 e 

The Offenders againſt this Act ſhall be proſecuted within a Tear. 
Sec for tlie Expolition of this Act, 1 Inſt. 369. a. & b.] | 


Maintenance of a Suit in the f Spiritual Court is not within the 71 Cro. 354. 
Statutes concerning Maintenance. Neither doth any Action lic at 
Common Law: , _... of | | 

s Tbe Law will not ſuffer any Thing in Action, Entry or Re- ilnft. 214 a. 
entry, to be;granted over; that. pretended Titles might not be 
Granted to Great Men; to oppreſs the Meaner Sort; 


2. The Second Species of Maintenance is Champerty; from h Cam- v 260.208. 
pus, a Field, and, Partitio a Dividing ; becauſe the Parties Agree to 
Divide the Thing in Diſpute. i Champerty therefore is a Bargain Inf. 368 . 
with the Plaintiff or Defendant, to have Part of the Land; or any Om * 
Thing out of the Land, or part of a Debt or other Thing in Suit 
carried on at his, own proper Coſt, if He prevails; A Grant made 
to have part of the Thing in Demand when Recovered; to ſatisfy a 
juſt Debt, Gc. is not Champertix. | 
All Champerty is Maintenance, but all Maintenance is not Cham- 
perty. But as Maintenance in general is puniſhable by Common Lacy, 
ſo is Champerty too, o MoH. 4394 5: | 
Champerty alſo is particularly Reſtrain d by Srar#tes, See Weſt.1. 
or: 3 Ed. 1. Flap. 25. Weſt. 2. or 13 Ed: 1. chap. 49. and for the Ex- 
poſition thereof, 2 Iuſt. 207, 208, 209, 484, 485, 563, 564. Articuli 
ſuper chartas, or 28 Ed. 1. chap. 11. and 2 Infi. 563: 33 Ed. 1. 
Stat. 3. 1 Rich. 2. chap.g. 
3. The Third Kind of Maintenance is Embracery. Now K Em: Wr 
bracery is an Attempt to influence a Juror to appear, or to inſtruct papa. 
a Jury, or any way to encline them to be more favourable to the 1 ſaſt. 369. a. 
one Side than the other, by Promiſes, Threatnings, Letters, Money, . 294 
Treats, (5c. Whether the Jurors on whom any ſuch Attempt is 
made, give any Verdict or no, or whether the Verdict paſs on his 
Side, ſuch a One is called an Embraceor; and He is Subject to an 
Action or Indi ment at Common Law, as for other Kinds of unlaw- 
ful Maintenance. The Party Himſelf may Labour a Juror to ap- 
pear, and diſcharge His Conſcience; but if a Stranger does it, He 
is an Embraceor. Juries may be allow d their Expenſes for Tra- 
velling, & c. by Him that prevails in the Suit. 1 
All Indire& Practices to procure one's ſelf, or othets, to be Sworn 
on the | Tales, in order to ſerve one Side, is puniſhable in like ':Sund.zot. 
Manner. | 0 
For Statutes that Reſtrain this Offenſe, [See the 3 Ed. 3. chap. 
10. 34 Ed. 3. chap. 8. 38 Ed. 3. chap. 12. and ſee again, the 
32 H. 8. chap. 9. And ſee of the Verdi, Book 4. chap. ..]]! 
8. Vexatious ® Informations upon Penal Statutes ate Offenſes a- * 3 loft. 191. 
gainſt Publick Juſtice, ſuch Informers being Reſtrain d by ſeveral 
 Statwes, (niz.) by the 18 Eliz. chap: 5. 29 Bliz. chaps 5. 31 Elis. 
: 1 H h h 11 22 : chap. 
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formations, Book 4. chap. 5. POND YA eee 
FE. N. B. 9. A ® an (ao (strictly taken) is an Agrooment betwixt 'T'wo 
114, & or More, to Appeal or Indict an Innocent Man of Hlony, Faifly and 
— Malicioufly, who is accordingly AppeaFd or Indi&ed; and after- 
9Rep.56,57- wards lawfully Acquitted by Twelve Men, or by Verdict. [Sec the 
Definition of ſuch Conſpirators in the 21 or 33 of Ed. 1.] Here the 
party Grieved hath Two Ways to Puniſh the Oſſenders. 1. By Mit 
of Conſpiracy (which is a Civil Action) at his on Suit, where the 
Judgment ſhall be Fine and Impriſonment, and Damages to the 
t Rol Party. But a General ? Action in the Caſt, in the Naturd of a Writ 
Abr. 111,112, of Conſpiracy, doth lie againſt one Perſon, where} if there were 
| Roll. Abr. Two or More join'd with Him, a Writ of Confpirdey would lie ae- 
77. cording to its ſtrict Form. An Action of the Caſe will lic for a falſe 
e 4s“ and malicious Aecuſation of any Crime, whether Capital or Not 
35) Capital (even of High Treaſon) tho''the Bill of Tndi&ment is found 
Cre. 1, Ignoramus, or tho it does not go ſo far as an aqua Appeal or Indic 
1 44 ment; and the fame Damages may be Recovered in fuch an Action 
638 of tho Caſb, as in a Writ of Conſpiracy, where the Party is lawful- 
ly acquitted by Verdict. If one does falſly and maliciouſſy proſe- 
cute another in the Ecoleſiaſtioal Court, or procure another to be 
arreſted and brought before a Juſtice of the Peace, to be examined 
concerning a Felony or Miſdemeanor, (657. on purpoſe to vex and diſ- 
grace Him, and to put Him to Charge and Trouble, tho He is not 
indicted for the ſame, yet He may have an Action of the Cale; in 
which He need not aver, that He was lawfully acquitted; as He 
ought to do in a Writ of Conſpiracy. - But he muſt aver, chat the 
„s. p. c. Accuſation or Proſecution was P Falfe and Malicious; and it muſt 
17. b. appear that there was no Ground for it. This Achion of the Cuſè is 
, ke go 4 br. more frequently brought. 2. By Indi ctmemt at the Suit of the King. 
If the Parties are found guilty of the Conſpiracy, the Judgment is 
4 2 Inft. 384, very d Forrible, being call'd a Villainous Judgment. I fuppoſe-that 
2 143, thero are hee few! Precedents of ſueh | Judgments, therefore I need 
But der Common Law one may prefer an Indiltment againſt Con- 
ſpirators, tho they do nothing but Conſpire together, and tho ne- 
r 9 Rep. 56, thing is put in Execution. The Common Cat puniſheth the Con- 
4.8 FE federacy : But the Confederacy ought to be Declared by ſome Man- 
37. ner of Proſeciition ; as by Promiſes to ſtand by one another, Right 
or Wrong; by entering into Bonds for that Purpoſe, c. And' as 
the Confpiracy- ought'to be declared by fome Act, it ought to be 
laid, that the Matter of the Confederacy was Falſe, and the Con- 
ſpiracy Malicious, and muſt be made out to be fo by the Innocency 

of tho Party, and Purpoſe of the Conſpirators. wall 
But if the Defendants can ſhew any Foundation or probable Cauſe 
of Suſpicion, They ſhall be Diſcharged. The Contederacy ought 
alſo to be Völuntary out of Court; for if upon Trial it doth appear, 
that the Proſecution was order d in a Courſe of Juſtice, as that the 
| Witneſſes wete forced to appear, Cc. There ought to be no Puniſh- 
. F. ment.” I the Defendants acted only. as © Juror in a Criminal Mat- 
v e ter, or as Judge, in gqpen Court, There is no Ground for Proſecu- 
. P. G“ tion. * Judges of Courts of Record are exempted from all Profe- 
173: & eutions whatſoever as Judges, except in the Parliament. [But ſee 
Rep a the Habeas Cor pins Act, 31 Car. 2. chap. 2. h. 12.] 5 


3 


. o - * 
** 


F e nn 


Oh 3. | Laws of England 


a Bare — y will not maintain a Vyit of Conſpiracy at che 
Suit of the Party teres. becauſe he is not damaged by it; tho 
it is a Ground for an Iaditiment. 
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One Perſon: alone cannot be Tndifted for a Conſpi piracy ; u fo that « $, b. TY 
if all the Defendants are Acquitted but One, that One muſt be Ac- 173,74 


quitted too: Otherwiſe in an Action of the Caſe. Husband and 4 8 _ 
Wife are but one Perſon, and therefore they cannot be indicted for 1 Roll. Abr. 


111,113. 


a Conſpira p. 

[Sec the 4 Ed: 3. chap. 13 

'The Puniſhment upon mch an indiement i is Fine and impriſon- 
ment. 

10. Officers entruſted with a particular Adminiſtration of Juſtice, 
(as Sheriffs, Coroners, Gaolers, Keepers of Houſes of Correction, 
Conftables, Overſeers of the Poor, Surveyors of the Highways, Te) 
neglecting any Part of their Duty, may be Fined and Impriſon d. 


"Theſe are Offenſes in reſpect of Pablick Juſtice. 
2. Of "— againſt the Publick Ponce. 


Before l coins to the bel Kinds of Offenſes againſt the Poblick 
Peace, it may not be improper to ſhew how the Breach of the 
Publick Peace may be prevented; This may be Done; 1. By Secu- 
zity for Keeping 
For Pboſe who are of all Fame, or do any Thing tending to the 


Breach of the Pęade, or of their Good Hehaciour, may be required 


to enter into a Recognizance, with Sureties dr without Them, ac- 
cording to the Diſcration of the Judge or Juſtice, to eo the Peace, 
or to be of Good Behaviour. Therefore, 


the Peace. 2. By Security for the Food ä — 


* 1. A Surety! for the Peace is the Ackhowled ging of a Recogtii- x Dale. ck. 


zance (or Bond) to the King, taken by a Comptent Judge of he 
cord, for the — of the Peace. 
A Juſtice of Peace may Demand it ex Officio, according to His 
Diſcretion, where He ſees Cauſe, or at the Requeſt of any Subject 
or Perſon. under the King's Protection. His Warrant alſo may bc 
Granted when, He is Commanded to do it by Mit of Supplicavit out 
of Chancery or the King's Bench. Here the: Juſtices to Act as a 
Mimiſter, 124 muſt make a Return to the Writ under His Hand and 
SA, But this Writ is ſeldom made uſe of. It may be-Granted 


A He be a Magiſirate, even againſt a Fellow-Juftice of the 
Peace, or a ProveteiPerſon, under Age, or of Full Age. Complaine 2 
ought to be made againſt a Deer, Ducheſs, Couiiteſs, or Baroneſs, 
in the/Court, of Chancery or King's Bench ; and they may be bound 
there to keap the nee: Lhe N Warrant. of the Juſtice to keep the 
Peace may be Granted againſt Infants, Feme Coverts, againſt the 
Wife at the Requeſt of the Husband, againſt the Husband at te 
Requeſt of the . Wife. 
But Ecclefeaftical Perſons that are performing Divine Serics in 
the: Church, Chureh · yard, or other Place . 

be Rreſted. If Surety of the Peace is demanded againſt a 
at the Seſſions, it is Grantable after the Seſſious LOT. Suret 
ſhall not be eee againſt a Non Compos, Nor v0 Hun upon 
Requeſt; otherwiſe concerning a Lunatick that has ſometimes Lucid 
Ins 


Aaiaſt any Perſon whatſocver, under the Degree of Nobility, » ban ch. 


5% 


116. p. 263. 
Pulton 18, 


Oc. 
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Intetvals. The Surety of the Peace may be granted to or 'agdinſt 
z Dale. ch. One: Attainted of Treaſon or Felony; and, in a Word, 2 againſt afl 
116. p. 263, Perſons that are ſuſpected to break the Pate, or that do break the 
264, 395. Pęgace by Affrays, Aſſaults, Battery, Wounding, Hot Words in the 
Preſence of a jules, Fighting, Quartelling, Threatning to Beat or 
K .-ill another, or to Burn His Houſoe, Bautetors, Rioters, Sr. and in 
all Caſes where there is a preſent Danger, or Fear of Future Dan- 
2Dalr.eh.119. ger. * Now Security for the Peace being given to the King by Re- 
p. 275, 276. coęnizance, with Suretics or without, in à Penalty ot a Sum of Mo- 
> Dalt. ch. Hey, according to the Nature of the Caſe; b Then if the Peace is 
= 3 broken afterwards by ſuch Act, before the Recognizance is Releaſed 
4 Inf. 180. or Diſcharged, as by Affray, Affault, Battery, Gr. The Recogni- 
-zance being brought to the next Seſſions of Peace by the Juſtice, See 
© Dalt, ch. 3 H. 7. chap. 1.] e the Juſtices in Scfſions'may- certify the Recogni- 
278. p. 277 zance, with the: Cauſe of the Forfeirure into the Chancery, King's 
Bench or Exchequer, from hence Proceſs of Scire Facias ſhall go 

out againſt the Party. FT 
4 Dalt. ch. 4 The Act, that ſhall amount to a Forfeiture of ſuch Recogni- 
141- ' zance, muſt be intended or done to the Perſon, or to the Terror of 
4 Inſt. 185, the People; not to One's Lands or Goods. For tho! theſe may be 
181. Breaches of the Peace, yet They are not within the Meaning of the 


© Dalt, b. 2; © Surety for the Good Behaviour or Good Abearing is Granted, 
123- P- 299 Taken, Oc. as Surety for the Peace; and by ſome Opinions it differ- 
*:, eth little or nothing from it. But the Party bound to the Good Be- 


Peace. For Surety of the Gbod Behaviour conſiſteth chiefly in this, 
That One ſhall demean Himſelf quietly, doing nothing that ſhall be 
the Cauſe of the Breach of the Peace, or of putting the People in 
Fear or Trouble. 201 02 10 Jas 50) 102,109 


By the 34 Ed. 3. chap. 1. Juſtices of the Peace are impotver d to 
Arreſt and Chaſtiſe Rioters, Narretors, and to cauſe them to be Im- 
pri ſoned and Pu i ſbed, and to take & all Perſons, that be not of 
Good Fame, ſufficient Surety for their Good Behaviour rotmards the 
King and His People. [See the Expoſition of this Act, 4 Inff. 181. ] 


M Juſtices of the Peace have alſo this Power by their Commiſſion. ' 
Dali. h. f One may be bound to his Good Behaviour for a ſcandalous wa 


8 F292, of Living, as for keeping Houſes ſuſpected to be Houſes of Bawdry, 


Go. 18, for Haunting ſuch: Houſes, or Taverns, Alehouſes, Gaming-Houſes, 
7 | r, 
Cr. for ſpeaking Words of Contempt of a Juſtice of Peace, abuſing 
His Warrant. It is ſaid, that the Hatute does not extend to Misbe- 
s 4 luft. 181. haviours that do not Relate to the 8 Publick Peace. Certainly it 
> Dalr. ch. ought not to be Demanded for calling one h Rogue, Knave, Fool, 
124. p. 296. Drunkard, Bankrupt, Cc. But it is generally allow'd, that the Ju- 
c Cro. 78. ſtiee hath a Diſcretionary Power, to take Surety of all Thoſe that are 
'Dalt.ch.124, ſuſpected to be Dangerous, Oyarrelſome or Scandalous; i and of 
r. 293, 294:  Night-walkers, Eaves-droppers, Common Drunkards, Common 
\Whoremongers, | Putative Fathers of Baſtard Children, Common 
Whores, Of thoſe that Live:idly and Fare well, having nothing to 


r 


* . 
„ 
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live upon, of Cheats or Libellers, of thoſe that take Gates off of 
the Hinges, or caſt them into Ditches, o. | 

One Juſtice alone out of Seſſions may Demand this Security, * Dalr. ch. bl 
either by his own Diſcretion; or upon the Complaint of Others: 123. p.191. , 
And may commit the Perfon to Gaol, if he refuſes to be bound. He \ 
is alſo cmpower'd to bind ſeveral Offenders to the Good Behaviour | 
by ſeveral Statutes, as well as by the Common Law. [See Dalt. 
chap. 224. pagi 295.] | 53 


If one enters into Recognizance for His Good Behaviour, He may 
| Foxfeit His Recognizance by _ Drunk, (Qu.) By going armed 1 pair. eh 
in an unuſual Mahner and above his Degree, By uſing Threatning 124. p. 296, 
Words, ® immediately tendivg or inciting to the Breach of the Peace; 2 ** 
as to Threaten to Beat one, Challenge one to Fight; or by doing = 3 cro 490, 
any other Thing, which ſhall immediately tend to the Breach of 2% 181. 
the Peace, or put the People in Fear, although there be no AQual * ** Ph 
Breach of the Peace. Not for Abuſive Language; as calling one 
Lyar, Rogue, Raſcal, Oc. (for this is only a Motive or Diſtant 
Provocation to the Breach of the Peace) nor for a Treſpaſs on Land. 
It muſt Relate to the Perſon of a Man. 5 
The Surety for the Peace or Good Behaviour may be 1 Releaſed, * Dali. - = 
either by the Juſtice himſelf that took it, or by the Party upon 27. f 
whoſe Compleint it was Granted. Ou] | 
[Sep 31 Jar. 1: chan. S. To prevent Abuſes in Procuring Proceſs 
and og ge of the Peace and Good Behaviour out of his Ma- 
bar outs at Weſtminſter, By forbidding Them to be Granted 
dut upon Mation in open Court, G.] 
Having now ſhewn How Breaches of the Peace may be in a great 
Meaſure Prevented ; I come now to ſpeak of Mual Diſturbances of 
the — Peace; and How they may be puniſhed, when Com- 
Mitte: 5: 5 2508-0 RT; | 
Offenſes againſt the Publick Peace are Aſſaults, Batteries; A 
trays, Taking aua Maideus, Kidnappiug, Fortible Entries and 1 
Forcible Detginers, Unlawful Afemblies, Rovts, Riots, Riding or 
Coiug Armed, Likels, Falſe and Sauderous Tales, Falſe Prophecies. 1 
1. An » Alu (A ultat, Infaultas,) is an Attempt or Offer to Do * Finch ch.g. | 
2 Hurt to One's Pexſon ; as by an Offer to Strike One, holding up B. lr. eh. 121. 
the Fiſt in a Threatning Mauner, or by Preſenting a Piſtol towards p. 282. 
and near one, tho no Hurt actually Done. Words cannot amonot PF + 5 
to an Aſſault, tho' there aro ſome Opinions to the Contrary. $45 
The Offender is liable to an Aion at the Suit of the Party Af 
ſaulted for Damages, c. and to an Ladictment, upen which He 
ſhall be Fined, and Impriſon d till paid. {See the 5 & 6 Ed.6. 
chap. 4. imfra.] | | \ | 


2. A? Battery (from Batire, to Strike) is any Injury done to the * Finch ch. 
Perſon of another in a Rude or Angry Manner; as. by Strikingz Pulk 3 J 
Puſhing, Joſtling, Catching by the Arm, yr por the , Dalr. ch. 12 1. 
Spitting in the Face, Pulling of a Button in 4 Rude and Infolent P. 2% 
Manner, Cc. But it is no Battery to lay one's Hands gentiy upon * Lurv. 9:9. 
anather that is going to ſtrike one. N 200] een 

This Offenſe is Puniſhable by Kum and Tdi Emm it the ſame 
Manner as an Aſſault. 1 If the Husband and Wife hring an Action of * lt. 234 
Battery for the beating of Himſelf and bis Wife, the * | 
? | | p 
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7. Terms of 
the Law, u. 
| Battery. 

2 Roll. Abr, 
$46, 547, 
548, 549- 
Dale ch. 121. 
p. 283, 284, 
28 5, 308. 
Kely. 64. 


An Inſtitute of the Book III. 
abate, becauſe the Wife cannot join for the Battery of the Husband, 
and the Husband cannot have Judgment alone, becauſe his Wife is 
joined with him in the Original. And ſo it is in like Caſes. 

A Man may Tufbily the Beating of another, who firſt Aſſaults 
Him, in his own Defenſe, by a Special Pleading in an Action, De 
Son Aſſault De meſue, or that the Battery was occaſion'd by his own 
Aſſault; or he may give That in Eeidence upon Not Guilty to an 
Indifiment. * And the Record of the Conviction of the Party by 


Indictment may ſerve afterwards for Evidence in the Action of Tret- 
paſs for the ſame Aſſault and Battery. [Q.] [See of a Confeſſion 


under Tit. Of the Behaviour of a Criminal on his Arraignment, 


Book' 4. chap. 5.] | | | 
One may alſo Z»ſtify the Beating of another, who Aſſaults his 
Wife, Father or Mother, or his Child or Servant; and ſo on the 
Contrary, The Wife, Father, Mother, Child, Servant may Juſtify a 
Beating, where thoſe, that are ſo nearly related to them, are Aſ- 
ſaulted, Alſo the Law doth allow a Man, to beat another in the 
neceſſary Defenſe of his Goode; but If he kills Him, It is Felony. 
Thus one may beat another in Defenſe of his Poſſeſſion of his Eſtate, 
if upon a Diſturbance one pretends to Aſſault or Beat him. 'Thoſe 
that Have a Natural or Civil Authority over others, may Chaſtiſe 
them for their Offenſes. © And therefore a Husband may correct his 
Wife, a Parent may Juſtify the Chaſtiſing of his Child within Age 
with Moderation; A Maſter his Servant or Apprentice, [See 33 H.8. 
chap. 12.) A Schoolmaſter his Scholars, A Gaoler or his Servant, 
His unruly Priſoners, An Officer thoſe that Reſiſt his Arreſt. So one 
may: Chaſtiſe his Kinſman that is Mad, Chain him up and Beat 
him with Rods, to keep him from doing Hurt © + 
If the Life of any one is in Danger by Beating, or otherwiſe, 
Any Perſon may beat him that offereth the Violence, to make him 
See the 5 H.. chap. 6. For the Penalty for Aſſaulting of a Servant. 
of a Knight or Burgeſs in Parliament. The 11 H. 6. chap. 11. For 
the Puniſhment of thoſe as do make an Aſſault upon any that come 


to Parliament, or to the King's Council, The 9 Ann. chap. 16. Con- 


cerning an Aſſault on a Privy Connſellor in the Execution of his Of- 


fice. 9 Ann. chap. 14. — an Aſſault, Beating or challeng- 


ing to Fight, upon Account of Money won by Gaming. 6 Georg. 1. 
chap. 21. G. 24. For the Puniſhment of Aſſaulting beating or Wound- 
ing an Officer of the Cuſtoms in the Execution of his Office, c. 
6 Georg. 1. chap. 23. f. 11. For Aſſaulting any Perſon in the Streets 
or Highways with Intent to Tear his Cloaths, G&W. 

Aſſault and —_ are often confounded, though in Law Diſtinct 
Offenſes; for in Treſpaſs for Aſſault and Battery, One may be found 


- Guilty of the Aſſault and not Guilty of the Battery. [See of May- 


©, YER 


R By the 5 &6 Edi6, chap. 4. None ſhall uſe we Chiding Words 


in a Church, or Church. yard, in pain of | Suſpenſion of a Layman 


' 1 


ab Ingreſſu Eccleſiz, and of a Clerk from the Miniſtration of His 


| Office. He thar ſhall Sinite-or lay violent Hands there upon any 
Other, is thereby Excommunicated ipſo facto. He that is convicted 


of Striking with a. Weapon in any (Church or Church. yard, or * | 
0929 3 | ; raw 


- 


Ch. 3. aur of England. 


draw any Weapon there, with Intent to ſirike Another with the ſame 
Weapon, by Verditt, Confeſſion, or Two Lauful Witneſſes, fhall by 
Judgment of Juſtices, &c. have one of his Ears cut off, &c. and 
ſhall fland Excommunicate ipſo facto. 


T. Church-wardens, c. who whip or ſtrike Boys for playing in the +; Saund. 13; 


Church; or pull off the Hats of Thoſe who ſit there with their Hats 
on, or gently lay their Hands on one that is Excommunicated, to 
'Turn Him out of the Church, are not within the Statute. 


14. 
1 Sid. 301. 


3. An ® Afray (from A4frayer, to Terrify) is a Fighting of Two » 3 Inſt. 238. 
or More to the Terror of the King's Subjects. There muſt be a Stroke + gp 8 
Given, or offered, or a Weapon Drawn. If the Stroke is offer'd on i. F. c. 133 
one Side only, or in a Private Place out of the Hearing of Any, it 136. 


is an Aſſault, tho Aſſault and Affray are ſometimes Confounded. 
A Menace to Beat or Kill is no Affray. To Challenge Another 
Either by Word or Letter to Fight a Duel, or to be a Meſſenger 
of ſuch a Challenge, is an High Offenſe, and the Combat, though 
no Blood is Drawn, is an Affray. Any Private Perſon who ſees 
others Fighting, may lawfully part them till the Heat is Over, and 
Deliver 'Them to the Conſtable ; and the Law doth encourage Him 
to it. For if He receives any Harm by the Affrayers, He is allow'd 
His Remedy by Action againſt Them. f And if any private Perſon is 
commanded by the Sheriff, Juſtice of the Peace, Conſtable, gc. to 
aſſiſt in parting the Affrayers, and He Refuſes or Neglects to do it; 
He is puniſhable by Fine and Impriſonment. And ſd is the Con- 
flable, or other Conſervator of the Peace, if They neglect their 
Duty. [See Of Conſtables, Book 1. chap. 7.] 

All Affrays are puniſhable by Fine and Impriſonment. 


4. * The Taking away Maidens or Women Children under the 


x 3 Inſt. 62. 


Age of ſixteen Years without Conſent of their Parents; is againſt the 


Publick Peace. IT herefore; | 


By the 4 & 5 Ph. & M. chap. 8. None ſhall take away or Cauſe to 
be Taken andy; any Maid or Woman Child unmarried withit the 
Ape of Sixteen Lears (though it be not againſt her Will) withdut Con- 
ſent of the Father or Mother of ſuch Maid, or of ſuch Perſon ap- 
pointed to be Governour or Guardian by the Father in His Life- 
Time, or by Will after His Death, upon Penalty of Two Tears 
Inpriſonment. And if any ſuch Maid is Deſiourd or Married 
againſt the Vill of the Father, if He is Living, or againſt the Will 
of the Mother, having the Cuſtody ſuch Maiden, if the Father is 
Dead, The Offender ſhall ſuffer Five Tears Impriſonment. . 

And if any ſuch Child above the Age of ranks Tears, and under 


the Age of Sixteen, do Conſent to ſuch Marriage, The next of Kin 


of the ſaid Woman Child, to whom the Inheritance ſhould deſcend or 


come after the Deceaſe of the ſaid Woman Chi ld, ſhall from the Ti * 


I-11 


* 4. "ay „ 


I Oui non prohibet, cum prohibere poteſt, in culpa e Inſt; 1 38. 
i& eſt facere, et nolle Prohibere, 2 1075 154. * a 2 
ut non probibet quod prohibere poteſt, aſſentire videtur. 2 Inſt, 30 3. 
Hi non obſtar, quod obſtare poteſt, facere videtur. 2 Inſt. 146, ? 


* 
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of ſuch Aſſent or Agreement, enjoy all ſuch Lands, &c. as the ſaid 
IVontan Child had in Poſſeſſion, Reverſion or Remainder, at the 
Time of the Aſſent, during the Life of ſuch Woman Child, 
Provided this Act ſhall not be Prejudicial to any Cuſtom concern- 
ing Orphans in London or other City, &c. 


It is required Here, that the Maid ſhould have Lands or Goods, 

Cc. as by the 3 H. 7. chap. 2. Concerning Forcible Marriage or 
Defilement of Women of Eſtate, [See Tit. Felony, chap. 1. ante. 

e. I. chap. 5. g. 13. Concerning Forfeiture for a Popiſh Mar- 

riage. 

„Raym. 474 5. J Kidnapping is a ſtealing away of a Man, Woman or Child, 
It is an Offenſe at Common Law, and puniſhable by Fine, Pillo- 


ry, GS. 


By the 11 & 12 W. 3. chap. 7. 1f a Mafter of a Merchant-Ship, 
&c. ſhall during His being Abroad, Force any Man Aſbore, and 
eilfully leave Him behind, &c. He ſhall ſuffer T hree Months Im- 
priſonment. | See 4 Georg. 1. chap. 11. Concerning 'Tranſportation 
upon Contract, (5c. ] 


z Dalr, ch. 6. A Forcible * Entry is, when One or more Perſons furniſhed 
, 50, P. 299+ with unuſual Weapons, do violently enter the Houſe or Land of 
H. p. C. 138. another, or do uſe Violent and Threatning Words to the Terror of 
1 Iaſt. 257. b. another, and by that Means gain the Poſleſſon ; or if one or more 
do enter Peaceably, and then Forcibly put another out of His Poſ- 
ſeſſion, Fc. | 
* Dalt. ch A Forcille * Detainer is, when One or More have Enter'd peace- 
126. P. 39% ably, and Detain the Poſleſſion with Force, with Arms, or with an 
H. p. C. 139. unuſual Number of People, or with 'Threatnings to Defend it; &c. 
x Inſt, 257.b. This was no Crime at Common Law where one had a Title, and 
Entry was Lawful. But now 'This is made an Offenſe by Statutes, 


For, 


By the 5 Rich. 2. chap. 7. None ſhall Enter into Lands or Tene- 
ments, but where Entry is Given by Law, and in a peaceable Man- 
ner, upon pain of Impriſoument and Ranſom at the King's Will. 


b Dalr. h. b Here was no Remedy but upon a General Enquiry in the Quar- 
126. p. 297- ter · Seſſions, or by Indictment or Action. Therefore, 


By the 15 Rich. 2. chap. 2. When a Forcible Entry is made into 
Lands, Benefices or Offices of the Church, One or More Juſtices of 
the Peace, taking Sufficient Power, and Going to the 2 Jo kept 
by Force, and finding any that hold ſuch Places Forcibly, 7 Com- 

uit the Offender to the next Gaol, there to Remain Convitt by the 
Record of the Juſtice, &c. till He hath made Fine and Ranſom to 
the King. And all People of the County ſhall be aſſiſting to the Ju- 
tice, to Arreſt ſuch Offender, upon Pain of Fine and Impriſon- 
ment. - 


The ſame, Juſtice may aſſeſs the Fine for this Offenſe, 


1 8 | + 9435 34544 6656. Al 
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But neither of theſe. Statytes extended to Thoſe that cuter'd 
Peaccably and Detained with Force, nor gave any Reniedy if the 
Parties, who made the Entry with Force, Removed before the 
Coming of the Juſtices; nor did they give the Juſtices any Po-wer 
to Reſtore the Party ejected; nor iordain'd any Penalty againſt the 
Sheriff, if He did not obey the. Precepts of the Juſtices; in the Exe- 
cution of the ſaid Statutes. Wherefore, . FL) 

By the 8 H. 6. chap. 9. Upon Complaint made to the Juftices, or 
One of them, of a Forcible Entry or Detainer, by the Party grieved, 
They or One of Them ſhall mage the Statute of the 15 Rich. 2ich, 2. 
to be duly Executed at the-Cofts of the Party grieved, 

And when Complaint is made of any ſuch Entry or Detainer to 
any Juſtice or Jaſtices, He or They, by Warrant or Precept, ſhall 
Command the Sheriff, to Summon a afin ary, to enquire of the 
Force Committed. Au upon Force found, The Fuſtice or Fuſtices - 
Hall cauſe the Lands, &c. to be Re- ſciſed; and ſbali put the Party 
Diſſeiſed in Poſſeſſion, in the Abſence as well as Preſence of the 
Party Offending. Mot) note A 8 


© The Juſtices are to Reſtore the Poſſoſſion, and not to enquire *© Dal. ch. 
into the Title of either of the Partie. 1 IF 5. 49. go 0:1 330% Þ: JU 
Provided that this Statute ſhall not Endamaze any, where They 
or Their Anceſtors have continued their Paſſeſſiont of the ſame for 
Three Zears. A 39077 do gi oft rltive to ms 
4 put if the Diſſciſee within the Three Years makes Lawful NHC 139 4 
Claim, This is an Interruption of His Poſſeſſion. '. | rg 


il 


'By the 31 Eliz. chap. 11. There fhall be no Reſtitution upon an 
Indictment of Forcible Entry or Forcible Detainer, where the De- 
Fendant hath been in quiet Poſſeſſion for Three whole Tears together 
next before the Day of ſuch Indifiment ſo found, and His Eſtate 
therein. not Ended ; which the Party Indicted may Alledge for ſtay 
of Reſtitution; and Reftitution is to ftay, till that be tried, if the 
other will Traverſe the ſame, &c. N. . 

By the 21 Jac. 1. chap. 15. Upon Forcible Entry or Detainer, A 
Jaller, &c. hath Power, upon Indictment found, to give Reſtitution 
of Poſſeſſion to Tenants for Tears, By Elegit, Statube-Merchant or 
Staple, Tenant by Copy of Court-Roll, as well as to T hoſe that claim 


Freebold or Inheritance. 


So that now a © compleat Remedy is given againſt Thoſe who Dalt. ch. 
Enter with Force, and continue the Poſſeſſion peaceably ; againſt '*7 f. _ 
Thoſe who enter peaceably, and detain or hold out with Force; and 
againſt Thoſe who both enter by Force, and detain by Force. 

The Inditment muſt ſet forth, That the Entry was f: Mann: Forti,.* 1 Cro. 461. 
'Thoſe are peculiar Words for this Offenſe, to Diſtinguiſh it from all * 126. 
other Treſpaſſes Vi et Armis. There are many Niecties to WAR 
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ſervd in an che Indietment. [See Howkint's Pleas of the 
Crown, Book I, chap. 64+] Wb 
To remove a Force out of a Pariſh-Church; or Parſonage-Houſe, 
s F. N. B. 54, There is another a by 7 Writ 8 _ ri 1  Removendd. 
$5- Seo af Writs, Book 4. 9 50 
18 7.2 is a Force implied in Law, as in every Tref pat, Ji et Ar- 
17. 
z lift. 176. d An LDanlaceful Aſſembly is, where Three or More Aſſemble 
> fr Themſelves together, to do an Unlawful Act, and Part without 
136. p. 12 doi ang the lame, or without making any Motion towards the Exc- 
121 cution of it. The meeting only to do an unlawful AQ js puniſh- 
able. If there was no ill Intent, and the Meeting was for Sport 
auß Merriment, it is not puniſhable, 
t Dale. h. © One for Safeguard of His Houſe, and for the Defenſo of the Poſ⸗ 
127. p. 338. ſeſſion thereof, may Aſſemble His Friends againſt thoſe that threaten 
Rees“ to make an unlawful Entry into it; but He cannot Aſſemble His 
ep. 9"* Priends for the Defenſe of His Perſon, againſt thaſe that threaten 
to beat Him, while He is out of His Houſe. 
x 2 Inf. 176. 8. A K Rout (Rout, Turba) is when Three or More do any un- 
Pult. 235. lawful Act upon a Common Quarrel ; as when the Inhabitants of a 
Ton break down Incloſures, b pretending to have Right of Com- 
1 'Dat.ch, mon or a Way there. ] But Others ſay, that a Rout is, where Three 
236. p. 321. or More have met to do an Unla ul AR, and have moved for- 
ward in Order to do it, but part without doing it. This is puniſh- 
able tho the Act is not Executed. The firſt Deſcription of a Rout 
agrees almoſt with the Notion of a Riot. For, 
m3 Inft.176, 9. A ® Riot (from Rioter, Rixari) is where Three Parſons at 
abe 137- leaſt do an Unlawful Act, of a Private Nature, with Force; as when 
They Beat a Man, Hunt in His Park, Chaſe or Warren, Cut or De- 
ſtroy His Corn, Graſs, or other Profit, enter or take Poſſeſſion of 
Land, Gr. All who are concern d therein are Rioters. And if one 
ſeeing others eng paged | in a Riot, do aſſiſt them therein, He is as 
much a Rioter, as had firſt Aſſembled with them for that Intent. 
In every Riot there muſt be ſome Intention of Force or Violence. 
„Dali. ch. n Therefore Aſſemblies for Wreſtling, Playing at Cudgels, Cards 
136. p. 322. and Dice, Drinking, Dancing, Gc. are not Riots. And this Force 
| muſt Relate to ſome Private Quarrel only. For if the Intention ob 
0 3Inft. 9, 10. ſuch Aſſemblies is to Redrefs Q Publick Gricvances, and ſuch Inten- 
tion is Executed, This is Levying War againſt the King, and a- 
mounts to High: Frealon, [See Of High Treaſon, aute.] 
» Dalt. ch, + In. Riots, Routs and Unlawful Aſſemblies, © we muſt Conſider the 
Ar e Number of the Perſons, which muſt be Three at leaſt; The Intent 
of, . , _ Purpoſe of their Meeting, which muſt be to do ſome Unlawful 
KS Violence or Force, 'and muſt not be a falling out upon a 
* Quarrel after a Lawful Meeting; The Lawfulneſ7 or Un. 
laofalneſs of the Act; The Manner and Circumſtances of Doing it; 
for the Manner of doing a Lawful Thing may make it Unlawful. as 
ik a Nuſance is removed in a Violent and Tut Tumultuous Manner, &c. 
By the Cm Laer Offenſes. of this Nature are puniſhable by 
Flas and Impriſonment, and, if Enormous, by 3 
a3 Cro.25z. 4 If a Mayor and Aldermen, Sc. are Guilty of a Riot, They are 
Dalt, 6. 33. pupiſhable « on A, in their Natural Capacities. oof: the Liberties of 
8 ve been Seiſed, or the Corporation Fined, where the 
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Ch. 3. ngl 
Governours have Countenanced a Dangerous Riot within their Pre- 
eincts. [See Of Corporations, Book 1: chap. 8] 1 1 
Women are puniſhable as Rioters, but Infants under the Age Pat. ch. 
of Fourteen are not puniſhable. m 900 15 . 
Theſe Offenſes are alſo puniſhable by Sratute. For, 
By the 34 Ed. 3. chap. 1. The Juſtices M the Peace have Power 
to Reftrain Offenders, Rioters, &c. and to Arreſt and Chaſtiſe them 
according to their Offenſe ; and to cauſe Them to be Inpriſon d, and 
Ey the 27 Rich. 2. chap. 8. At ſoon as the Sheriff and Other the 
King's Minifter ſhall Hear of a Riot, Rout, or other Aſſembly. A. 
rainſt the Peace, They, with the Power of the County, fhall appre- 
end ſuch Offenders, aud put T bein in Priſon, until delivered by Law. 
By the 13 H.4. chap. 7. 1 C ee of the Peace, dwelling near 
the Place, where ſuch Offenſes ſhall be Committed, together with the 
Sheriff or Under-Sherift, ſhall, by the Power of the County (if need 
be) ſuppreſs Ripts, Routs and Unlawful Aſſemblies, Arreſt the Of 
Fenders, and Record what ſhall be done; by which Record the Men. 
ders ſhall ſtand Convitt, as by the Statute of the 15 Rich. 2. chap, 2. 
in Caſe of forcible Entries. And if the Offenders are departed, the 
ſaid Fuſtices, &c. ſhall, within a Month after, make Enquiry there- 
V and Hear and Determine the ſame, in Pain of 1001, ¶ See the 
Statute at large. ] | 27 OY 


f 'Theſe Statutes are to be underſtped to ſpeak of Great and No- Dalt cli, 84. 
torious Riots, in the Nature of Inſurrections and Rebellions. Ther? 
Juſtices by their Commiſhon may enquire of ſmall Riots at any 
'Time afterwards. +72 203 

The Record of the Riot within the View of the Juſtices, by whom Ls 
it is Recorded, is ſuch a Conviction, as cannot be t Traverſed, the *Dalr. ch.83. 
Parties being concluded thereby. Yet the Parties may take Advan- * 99. 200. 
tage of the Inſufficiency of the Record, and except againſt it, if the 
Juſtices have not purſued the Statute, Goc. % 210229). 25 

It is aid, that the Offenders, being arreſted by the faid Juſtices, *Dalt.ch.8z, 
and convicted upon the Record of their Offenſe in their Preſenco, 51 10. 
ought to be ſent immediately to Gaol, till They pay the Fine Aſſeſ- 
ſed by the ſame Juſtices, who drew up the Record; which Fine ſhall 
be Eſtreated into the Exchequer to te King's Uſe ; or elſe the Juſti- 
ces may Record ſuch Riot by them viewed, and commit the Offen- 
der; and after certify the Record into the King's Bench, or to the 
Aſſizes or Seſſions. | | | ot] 

Ik the Offenders are gone, then the Juſtices ſhall enquire by a 
Jury; and if the Riot is found, The Juſtices muſt make a Record 
of it, and ſine them, or receive their Traverſe, to be ſeat by the 
E to the next Quarter Seſſions, or into the King's Bench, or to 
tried according to Law. [See the 2 H. 5. chap. 8. 2 H. 5. chap. 9. 
8 H. 6. chap. 14. * tb THF n 


By the 1 9 H. 7. cha p. x 3. The Sheriff having a Precept diselted 
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to Him to return a July, according to the 13 H. 4. chap. 7, Sc. Hf 

Return twenty-four Perſons, &c. ig enquire of the Riot, Ron or L- 

lawful Aſſembly... A 167 - vital vant 000 ee + $a 
. [See 
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Ano DRituteof the Book TD 
(Soc the 13 Cur. 2. chap; 5. An Act againſt Pumults and Diſor- 
ders upon Pretenſe of preparing or preſonting publick' Petitions, G&c. 
to His Majeſty or the Parliament. mn oe: 1 7 
But the 1 Georg. 1. chap. 5. is a more ſevere Statute againſt Niot- 
ers, if they meet to the Number of Twelve, adjudging them:to be 
Felons without Clergy. But that Statute, being wholly in the Affir- 
mative, does not. take away any Authority in the Suppreſſing of a 
Riot by Common Law or by Statute. [See the 1 Georg. 1. Chap. 5. 
and Of Flonies by Rioters, chap. t. ante. And Seo the 1 Georg. 1. 
chap. 28. For preventing Diſturbances by Seamen and others.) 
-  [ Oppoling: Officers of the Cuſtoms, to the Number of eight Per- 
ſons armed, is to be puniſhed with Tranſportation, by 6 Geo. 1. ch. 2.17] 
10. Riding or Going Armada with dangerous and unuſual 'Wea- 
x 4 Inſt, 160. Pons to the Terror of the People, is an Offenſe at * Common: Lacy, 
and Prohibited by Srarure. No 0 . Rel 78 
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By the Statute of Northampton, or the 2 Ed; 3. chap. 3. None 
ſhall come with Force aud Arms before the King Juſtices, or other 
of the King's Miniſters, doing Their Office, or Executing His Com- 
inatds; nor Go or Ride Armd by Night or Day. in Afray of the 
People in any other Place, upon Pain to forfeit their Armour, and 
to ſhffer Impriſonment at the King's Pleaſure. 
1 Fuſtices of the Peace, &c. have Power to put this Aft in Execu- 
tion. And the Fuſtices of Afſize: have Power to Puniſh them that 
have not done their Duty. 2 308 
I See the 25 Ed. 3. chap. 2. 7 Rich. 2. chap. 13. 20 Rich. 2. chap. 1. 
By the laſt of which Acts a Fine is added to the other Penalties, for 
Riding or Going Arm'd, to be ſet by the Juſtices, Gr.] TH 
Theſe Statutcs are ſeldom put in Execution. = 
y 3 Inft. 162. No Perſon can excuſe the wearing ſuch Armour in Poblick;' b 
Alledging that He wears it for His Safety againſt an Aſſault, whic 
One has Threatned. But He may Aſſemble His Friends, and Arm 
Them, againſt Thoſe that Threaten to do Him Violence in His Horſe, 
as before Obſerved. Men may uſe Common Arms according to 
their Quality, and according to the Paſhion, and have ſuch Atten- 
_ dants with Jhem Armed, as is agreeable to their Characters. And 
Men may Arm Themſelves, to take Felons, Suppreſs Rioters, to 
Exccute the King's Proceſs, Oc. as is Excepted in the Statute of 
Northampton. ach | | cd 
Terme of 11. ® A Libel (Libellus Famoſus) is a Malicious Defamation of 
che Lav, any Perſon, Expreſſed either in Printing or Writing, Signs or Pictures, 
5 Rep. 125, to Aſperſe the Reputation of One that is Alive, or the Memory of One 
that is Dead. If it is made againſt a Private Man, it may Excite the 
Libelled, or His Friends, to Revenge, and be the Cauſe of Blood- 
ſhedding. If it be againſt a Magiſtrate, it is not only a Breach of 
the Peace, but a Scandal to the Government. A Libel is puniſh- 
able, tho' the Private Man or Magiſtrate is Dead at the Time of 
making the Libel; for others of the ſame Family are alſo provoked 
to a Breach of the Peace; and in the Caſe of a Magiſtrate deceaſed, 
the Government is alſo traduced, which never Dieth. It is not ma- 
» 5 Rep. 125. terial, whether the Matter of the Libel te-® True or Falſe, if the 
Hob. 253. -Proſecution is by Information or Indictment. But in an Action of 
Hard: 47. the Caſe One may Juſtify,” that it is True. L! N. 1 8 
998821 4 4 he 
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The Printing or Writing may be Libellous, though the Scandal is 
not charg'd in direct Terms, Þ® but obliquely or ironically ; © or tho! Hob. 213. 
there is but one or two Letters of the Name Expreſs'd; or the firſt 2 
and laſt Letter of the Name; if the Jury will underſtand it, to | 
point at a particular Perſon. = 
Falſe or ſcandalous Matter in a 4 Legal Proceeding in a Courſe of * Dyer 285. 
Juſtice (as by Bill of Complaint, Petition, Articles, ©.) will not {= 29% th 
amount to a Libel; if the Court, or the Perſon applied to, hath 1 Roll, Abr. 
Juriſdiction in the Cauſe. Therefore no Preſentment of a Grand 3+ 
ury can be a Libel. | | 
if One Finds a Libel, He ought to Burn it, or Deliver it to a Ma- 
giſtrate. © For not only the Contriver, but the Procureror Publiſher : 9 Rep. 59, 
of it, knowing it to be a Libel, is puniſhable. If One readeth a 
Libel, or Hears it read, and laughs at it, it is not a Publiſhing of 
it ; for Before He Reads it or Hears it, He cannot know it to be a 
Libel. But if after He hath Read it, or Heard it Read, He Repeats 
or Sings it, or any Part of it, in the Hearing of others; or if after 


He knoweth it to be a Libel, he Reads it to others; it is an Unlaw- 


ful Publiſhing of it. But if One writes a Copy of it, and does not 
Deliver it to others, The Writing of a Copy is no Publication 2p 8 | 
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but it is a great Evidence that He publiſh'd it, if it is publi 
when He, knowing it to be a Libel, Writeth a Copy of it, if He does 

not aftcrwards Deliver it to a Magiſtrate, to Examine it. For then 

the ſubſequent Act doth explain the precedent Intent, f If a Libel *  Vener. zr, 
is found in a Houſe, the Maſter of the Houſe cannot be puniſhed on 5 Ke. 123. 

an Information or Indictment, for Framing, Printing and Publiſh- 

ing of it. But He may be Indicted for having it, and not delivering 

it to a Magiſtrate { Nu.]. 8 It is ſaid, That if Bookſellers or Haw- 5s Moor 6:7, 


kers publiſh or ſell Libels, though they know not the Contents of 4 way vg 


them, yet they are puniſhable; the publick Peace being to be more 
regarded than a private Intereſt. - | 
To ſend an Abuſive h Letter to One, without publiſhing of it to * 12 Rep. 34. 
others, is an High Offenſe ; becauſe it directly tends to the Diſtur- = en 
bance of the Peace; but no Action will lie, becauſe it is no Publi- 1 Lev. 139. 
cation. To Scatter and Diſperſe a Libellous Letter in the Fields, with- 
out ſending any to the Perſon Himſelf, is a Publication of the Libel. 
I ſaid that a Libel may be by | A jd and Pictures, as well as by i 5 Rep. 125, 
Printing or Writing. For to fix a Gallows at one's Door, or to paint 
it upon one's Door, or to paint one in a Fool's Coat, or to draw 
One's Picture with Aſſes Ears, Cc. is very provoking, and direct ſtir- 
ring up a Quarrel, cauſing a Diſturbance of the Peace. | 
* A Libeller or a Publiſher of a Libel, or thoſe that procured *5Rep-125. 
the making or publiſhing of it, may be puniſhed upon Indictment 18 7 
at Common Law by Fine and Impriſonment, and by the Pillory, 
by wearing Papers ſignifying the Fault, or other Corporal Puniſh- 
ment, if the Offenſe ee it. A 1 Fs 
12. Falſe and Slanderons Tales and News, I whereupon Diſcord ' 2 Int. 246, 
may ariſe betwixt the King and Great Men of the Realm, may be 
puniſhed at Common Law by Fine and Impriſonment. [See the | 
Statutes concerning the Nobifity, Book 1. chap. 4.] | 
13. ®® Falſe Prophecies, (where Perſons pretend Extraordinary = 3108. 143; 
Commiſſions from God) to raiſe Jealouſies in the People, or to Ter- a ö 
| | 19 
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rify Them with impending Judgnietits, are puniſhable at Com- 
mon Law as K N Predictions, either of the Time of the 
End of the World, or that it is at Hand, are not Lawful. 


By the 5 Eliz. chap, 15. None ſhall publiſh or ſet forth any Phan- 
raſtical or Falſe Prophecy, with an Intent to Raiſe Sedition, in pain 
of 100 1. for the firſt Offenſe, and a Mar Inpriſonment. Aud for 

__ 'the Second Offenſe, to Forfeit all His Goods and Chattels, Real 

nnd Perſonal, and to incur Impriſonment during Life. 

The Proſecution is to be within, Six Month. 


- *Fheſe are the Chief Offenſes againſt the P#blick Peace. But to 
this Head all kind of Mjſdemeanors and Treſpaſſes Vi et Armis, 
may be referr d; which are innumerable. 185 


III. Offenſes againſt Publick Trade are Jury, Foreftalling, In- 
graſſing and Regrating, Monopolies, Deceit and Coſinage, Deſtroy- 
ing of the Game, Doe r 

* 3 Toft, 15t, 1. 1 Uſury (Tus ritt) is the Gain of any Thing by Contract 

152. above the Principal or Thing Lent, Exacted only in Conſideration 
of the Loan of it, or for the Forbearance of the Demand of it. It 
JJ „ 
All Uſury was againſt the Common Law, and puniſhable by it. 
[See Exod. xxii. v. 25. Levit. xxv. b. 36, 37. Deut. xxiii. o. 19, 


- 


20, Pſal. xv.) But now it is permitted by Statutes, = 


By the 12 Ann. chap. 16, No Perſon after the 29th of September in 
the Tear 1714, ſhall take 7 or Indirectiy for the Loan of any 
Money, Wares, &c. above the Value of Five Pounds for the Forbear- 
ance of a Hundred Pounds for a War, and ſo after that Rate for a 
Greater or Leſſer Sum, or for a Shorter or a Longer Time ; in pain 
that all Bonds and Contracts to the Contrary ſhall be void; and the 
Receiver to Forfeit for every ſuch Offenſe the Treble Value of the 
Money, Wares, &c. ſo Lent and Bargain d. #354, | 
__ Every Scrivener, Sollicitor, &c. Taking for Procuration above 
Five Shillings for the Loan of 1001. for a Tear, and ſo Rateably ; 
or above 12 d. for making the Bond or Bill, &c. fhall forfeit 20 l. 
| for 2 Offenſe, with Coſts of Suit, and ſuffer Impriſonment for 
Haß Aa Tear. | | | | 


A Contract for Six per Cent. made before this Statute, is not 
within the Meaning of it. [See the old Statutes concerning Uſury. 
357 H. 8. chap. 9. 13 Elis. chap. 8. 21 Fac. 1. chap. 17. 12 Car. 2. 

chap. 13. And ſee 1 Fac. 1. chap. 21. An Act againſt Pawn-Brokers, 

8 25 9 V. 3. chap. 32. To Reſtrain the Number and ill Practice 
Brokers and Stock- Jobbers.] een DICER e 
„2 Inſt. 89. A Special Agreement to pay Double the Sum Borrow'd, Gc. 
. Rolle Abre by way of Penalty for Non- Payment of the Principal Debt at a cer- 
tai Day, is not within the Statute; for this is only a Penalty for 
Damages; and the Borrower might repay the Principal at the Time 
race 208; agreed, to avoid the Penalty. p Neither is it exceſſive Uſury, if 
GE Kay the ON. Exceed five per Cent. when poſhbly the . 
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ey Intereſt aro in Hazard upon Contingencies. e or Caſualties; or 
where there is a Hazard, that one may have leſs than his Principal. 
As upon a Bond with Condition of Payment of a large Sum, w 
Depends upon the Return of a Ship from the dies; c-. 4 So. Up: 4 1 Cro. aj. 
on a Grant of an Annuity for Life beyond legal Intereſt. IF the ng 
Agreement is to pay Eifty Shillings at the End of Six Months, the der Ren. 
8 muſt be by Kalendar Months; becauſe if the Compu- 
tation was N Lunar Months, the Intereſt would exceed the Rate 
Allow d by the Statute. But where the Agreement is for Intereſt 
Allow'd by the Statute, 'The r Miſtake of the Scrivener ſhall not a- 2 Cro. 615, 
void a fair Agreement, if He draws a Bond, (5c: in ſuch Manner. as = 
brings it within the Statute. Neither ſhall. the Receipt of the 155 18 
tereſt before the Time for the Conveniency of the. Creditor, Ge 
without any Corrupt Agreement, make the Receiver liable 00 
Forfeiture of the Treble Value; or if the Lender Accepts of a, 055 t 5 Rep. 70. 
luntary Gratuity from the Borrower upon Payment of Principal And 
Intereſt; If there was no Agreement made fo or it, though the Len: 
der might Expect it. 

[See the 9 10 3. chap. 17. Where Inland Billſ of Enxchapge 
of Five Pounds or upwards, (in which Bills the Sel hell. 5 
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preſs d to be reciy d) ſhall N wh e 915 n 2.1.4 
the Proteſting And in Default of r due Notice 
thereof, hen Perſon failing ſhall be 7 OY 1 98 is e020 
and Imereſi thereof. Seealſo the; 364 Ann. chap. 9. der Aal E:: 
like Ken upon Promiſſc 15 Notes, as is uſed u "Bills 15 TEE 
CERN} for the Better P ment of Inland-Bills; t Exch us 4 , 
1: 9 of Foreſtalling, Ren Nag an 08g ele RY 2a o 


A * Foreftalling (from the F Save Want ar Or; . [Int 63.6 
Paſſage, and Stall, a Hindrance) f is Deſcribed in the Ms 12 Si 3 1 * 
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holder or 2 ; Zualler, (nor Foreftalling) for any 7 hing 8 
Their Trades, They Retailing the ſame at Reaſonable Prices. 

Or the 74 aking of any of the Things Above-mentiou'd Reſero'd up- 
on a Leaſe 

Or the Buying of any Dry d or Salred Fi ſh, Herring or Sprats 
(not Foreftalled) and ſold for Reaſonable Prices. 

Or any Badger, Lader, Kidder, or Carrier, Afſign'd to that Of- 
ice by Three Fuſtices of the Peace, and delivering the Commodity 
out of His Hand within one Month after He Buys it 

Or to a Common Drover Licenced by Three 7. ces, Buying and 
W Cattle, &c. 


| [See the 5 Eliz. chap. 1 2. An Act Touching Badgers of Corn and 
Drovers of Cattle to be Licenced. See alſo 13 Eliz. chap. 25. 


(. 20, 21,] 


Or the Proviſion made for any neo, run, Shi 5 call 
us K. 


| [See the 23 Ed. 3. cha ; ek 27 Nc 8. os 2. — and * whom 
the Prices of Vieuals ſhall be Aſlclled, 5 Elis. chap.5. Concerning 
Sea-Fiſh, Wine, Oil, Sugar, Salt, G. 15 Bliz. chap. 25. Concerning 
Foreign Victuals. 31 Elis. chap. 8 Jac. Pola chap,22., Concerning 


Traders in Butter and Cheeſe. 1 V. 1 7 hoe 23. For the 
Exportation of Beer, Ale; Cider and — «65g 8. For 

Encouragement of Weins and F 2256 Qs | V. z. 
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Salt-Perre or I Orunance or Shot for Ordnance ; nor 10 
any Grit of uny Office noc in Bring; nor to the Liberties of New 
caſtle concerning $ea-Coals ;. of to Litencing of Taverns, ſo the 
King Receives the Benefit; nor to Commiſſions concerning Allom or 
Mom. lines, &. [See this Act explain q 3 Luſt. 182, c. and ſeo 
the 16 Car. ** NN ns; t. 


3 Inſt. 182, All Mätters of this thee ought to be erica at * Comnion Law 
* only, and not at ce Table, Ge. | 
n URL Gen 

! Finch Book 6, | Deceit and Cofi inage are Offenſes at cm = 200 and are 2 all 
3 _ Practices of Defraudin "g or of Endeavouring to Defraud Another by 
2 Cro. 497, fome urtfül Device} of His known Right, contrary to common Ho- 
498. neſty :! A mere Lye is not puniſhable) The Puniſhment at Com- 
3 Roll. Abr. mon Law for Fraud, or Cheating, is Fine and Impriſonment ; and 
78. ſometimes Pillory, as for Cheating with Falſe Dice, &c. [See 
Bren R. 16 Cor. 2. chapi4.''9 Hwit.-ohapi+4. Of Gameſters and Gaming. | 

Paſ. 3 Geo.z. Deceit and Coſina age may be Committed by One or More; but 
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11 n in the E *chequer. See the 17 Car. 1. chap. 19. in- 
ra 

By the 8 H. 6. chap. 5. Every City, Borough and Town, ſhall 
have a Common Balance Sealed, with Common Weights Sealed; 
according to the Standard in the Exchequer, npon the Common Co ſt, 
and in the Keeping of the Head Officer ; in Pain that every City for 
| Je Default ſbal forfeit 101. a Borough 3 l. and every other Ti 0097 


By the 11 H. 6. chap. 8. In every City, Borough and Town, there 
ET a Common Buſhel ſeald according to the Standard, in like 
manner to be bought and kept, and upon le Pain for Default, as 
2 the Statute of the 8 H.6. Chap. 5. is Specified tor'a Common Ba- 

ANCE. 


And all Zuſtices of the Peace, Mayors and Head Offictts,ma 7 Hear 


aud Determine the Offenſes Committed againſt the ſaid Statntes. 

By the 11 H. 7. thap. 4. Meaſures and Weights of Braſs Hall be 
ſent to the Gel and 8 in this Act named; by which every 
 Markat-Town in the ſame Shire ought to have their Common Weights 

and Meaſures,' to be Mark'd iy Him thus Hath the Standard. 
Only Cities and Market-Towns are enjoin d to Have Conrmon 80. 

a r and Meaſures, notwithſtanding the 8 H.'s . ap. by 
11 H. 6. C 

None 60 By Buy or Sell with any other Weithrs and Meofores 2 
any: City, Boroug h or Marker, but ſuch as are Mark'd ly the Chief 
Heer, nor in any other Place with a Buſhel that is not mark d, 
anleſs it be equal with the Stamdard. 

Mayors and Chief Officers of Cities, Bbrous hy 164 Morte Towns, 
ſhall, at feaſt nc u Tear; View A Weis 927 and * — oo 
their 222 and Break and Burn the why 
fecki de; and 239 r a Hne 6s. 84. 
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\ Mayors, and all other Officers, permitting the Uſe of any other 
are or who upon Complaint ſhall not puniſh accordi 83 that 
Statute, ſhall, upon Convittion by Preſentment or Indiftment, at 
the eee forfeit 5 1. 

e that hath the Toll, or Profit of the Market where no Toll is, 
ht to 9 de one Meaſure of Braſs, and chain it in the Publick 
arket-Place, on Penalty of Five Pounds. 5 
Conftables may Search and Examine, if any uſe other Meaſures, 


| &c. and Preſent the Offender at the next Seſſions. 


By the 22 & 23 Car. 2. chap. 12: They that Sell or Buy Corn or 
Salt without Meaſuring (if required) or in other Manner than by 
the 22 Car. 2. chap. 8. ſhall Forfeit, beſides the Penalty of 40 8. All 


the Corn or Salt, or the Value thereof, to the Perſons Queens 


The Proof to lie apon the Perſon Accuſed by Oath of One Witneſs, 
that He did Buy the ſame according to This or the ſaid former Act, 
or elſe to Forfeit as by the ſaid Former Act is Directed. 


[See the 1 nn. chap. 15. Concerning Water-Meaſare. 5&6 V. 
& M. chap. 7. 908 10 //. z. chap. 6, G. Concerning the Meaſure of 


» Dalt. chap. arg 1 J. 9 Kinds of } 


o Dalr. chap. 
112. * 350. 
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> Sood againſt a Name. But it is ge- 
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appointed by the Statutes above- mentioned; becauſe it is an Offenſe 
at Common Law. [See of The Clerk of the Market, Book 1. chap. y. 
And ſee Of Aion on the Caſe, Book 4. chap. 4.) a 


| 7. Deſtroying the Game ian Offenſe againſt publick Trade; as it 
promotes Idleneſs in the Ordinary Sort of People, taking them away 
from Their Proper Profeſſions and Callings. 


By the 1 Jac. r. chap. 17. Every Perſon Convifted by Two Mit- 
meſſes upon 
Kill d or Taken any Pheaſant, Partridge, Pidgeon, Duck, Heron, 
Hure, or other Game, &c. ſhall be committed to Priſon without'\ Bail; 
unleſs He immediately Pays to the Uſe of the Poor, where the Offenſe 
was committed, or He was Apprehended, 20 s. for Every Fowl,” Hare or 
Egg ſo taken and Deſtroyed, &c. See the 7 Fac. 1. chap. 11. 
. By the 221 & 23 Car. 2. chap. 25. Lords of Manors, or other Roy- 
alties, not under the Degree of an Eſquire, may by Writing: under 
their Hands and Seals Authorize Game-keepers to ſeize Guns; Dogs, 
and Engines for taking of the Came. Aud ſuch Game- ker pers, and 
others, may by Warrant from a Juſtice of Peace ſcarch the Houſes of 
Perſons ſuſpetted to keep ſuch Guns, Dogs, &c. or Engines, ann 
ſeife them to the Uſe of the Lord of the Manor, or Deſtroy them. 
Perſons 'not'\'Having an Eftate of Inheritance, in their Own or 
Their Wives Right of tool. per Annum, or for 'Life, or Leaſe for 
Ninety-Nine Tears of 150 l. per Annum (other than the Sor and 
Heir of an Eſquire at Leaft, or Owners and Keepers of \Foreſts, 
Ohaſes, Parts, or Warrens, &c.) ate Declared to be Perſons not 
- Allow'd-to ny ny Guns, Dogs, Engines, ke. 
JL 2 the 384 W. & M. chap. 10. V any Perſons ſpall unlamfully 
Coltrſe, Hunt, Take in Toyls, Kill, Wonnd or Take away Any Deer in 
un) Foreſt; Chaſe, Purlieu, Paddock, Wood, Park, &c. without the 
000 ant mne Quner, or be Hiding therein, and ſbull be convitted by 
Confeſſion; orte Oath One Witneſs, before a Juſtice of Peace, 
where the Offenſe ſhall be committed, or the Party Apprebended, with- 
in a Twelvemonth \after tha Offenſe done, He ſhall forfeit for every 
uon Offenſe 101. and for cuts Deer wounded, taken or Killd zol. 
to be levied by*Diftreſ$, Re. and in Default there, the Offender is 
to be Impriſon'd for a Tear, and ſet in the Pillory for an Hour, &c. 
_V3"\Conft ables," by a Fuftice's Warrant, may Enter und Senrch the 
"EonJes;"or oper Place of ſiſpodtod Perſomt; and if any Yerifor or 
Finite Deer, dr Toyir he found, They foulh carrynbe endes gfone 
n uſpide o, Nence; au I he do ney, a uod Arcuunt, How He 
vnde vy them der. He ſbal lr ſuljebt to the Penaltiat for billing iar. 


ſoa uct xOuatified. eat nee AQ 
| see the „ 'Georp.'s x . For making more eſfectual the 4 


mM. chan d and For Diſcovory and Punifliment of +Noer- 
Stealers, Concerning the Writ of Certiorari to Remove Cohvicticus 
Haviour; and Concerning the Puniſhment of Rerpersor other Offi- 
berg of any Foreſt, Ge. fer Killing ör taking away un) Red: or Fal- 


f Jow er; or being aiding therein, without Conſent of theVOwner 
erk ey Oc. and e 
e Park; G0. Ses alſo tlie 3 Geng. 1. chap. 28, covering Turf. 
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ath before Two or More Fuſtices of the Peace, to Have 
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Phbeaſant, Partridge, Hare; Moor, Heath-Game-or, Erauſe, enery 


10 kill tbe Game) Mall he(carried befor e rp N 
Tenſe tuns Committed, and upon View or ,Qath ſhall 
mano . 


pbrtation of Deer Stealers convicted upon Indictment before Juſtices 
of Gaol-Delisery, for Entring any Park, Paddock, or other Inclo- 
ſed Ground, where Deer are uſually kept, and wilfully wounding 
or Killing any Red or Fallow Deer there, Gc. By 9 Geo. 1. chap. 
22 It is Felony without Benefit of Clergy, unlawfully to bunt 
Deer in a Park, Gc. ]]] i e 0576] | 


By the 4 & 5 W. & M. chap. 23. Conſtables, &c. by a Juſtice of 
Peace Warrant, may, and are Required, to: Enter and Search 
Hoſes of ſuſpetied Perſons not qualified; and if Any Game ſhall be 
foumi there, The Offender ſhall be carried before a Tuſtice of Peace, 
and If: He do not 57 a Good: Account, How he came thereby, He 
ſhall be convitted of ſuch Offenſe. by the ſaid Fuſtice, and forfeit for 
every Hare, Partridge, &c. or other Came, not under 5 s. nor a- 
bove 20s. the Oue Moiety to the Informer, the ot her to the Poor of 
the Pariſh where, &c. and to be levied by Diſtreſs aud Sale of Goods ; 
and for 'want of Diſtreſs to he Committed tothe Houſe Correctiom, 
for any Time not exceeding a Month, nor leſs than Ten Days, there 

Hany Perſon, not Qualified by Lat, do keep or Uſe any Bows, 
Greyhounds," Setting Dogs, Lurchers, Ferrets, Hays, | Nets, Tun- 


nels, Low-Bells, Hare-Pipes, Snares or other Infiruments for De- 
firuttion of the Game, and ſball be convitted as aforeſaid, He 2 


be Fubjelt to the Pains and Penalties. aforeſaid. See the 5 Ann. 
chap. 14. igfra.] ma 17 Joi V Xo ary 
No Perſons whatſoever ſhall keep 475 Net, Angle or ot her Es- 
gine for taking Fiſh, other than the Makers and Sellers thereqf, ur 
the Owner or Occupier of a River or Fiſhery. And th Quaners 
Rivers and Fiſheries, and ſuch as they ſhall Authorize, may ſei ſe 
and keep to their own Uſe any ſuch Engine, \which ſhall be uſed by or 
in the Poſſeſſion of any Perſon whatſoever," Fiſhing in any River or 
Fiſhery without the Conſent of the Owner or Occupier.: And Any Per- 
for af ſacter, Authorized by a Warrant from a Juſtice of Peace, 
may ſearch the Houſes and other Places of Perſons prohibited, and 
ſuſpefted to have in their Cuſtady any ſuch Engines, [See the 


22 Car. 2. chap. 25. For the Puniſhment for taking Fiſh in ſeveral 


34354 3--Q\ 
vo Certiorari ſoall be. allow'd to Remove any Convitzion or.ouher 
Proceedings concerning any Matter in this Act, unleſs tbe Party 
condiſted ſhall become Bound to the Proſecutor. in the Sum of :501. 
thith Jureties to pay to the Proſecutor,. within a Month after Cn. 


* . 


 eiffion. confirmed, full Ci and Charges, to be aſcertained apo 


* 


Oath. 


f — 


. Perſons Profecuted for auy Thing Dome in purſuunce of this Het, 


” 


mayiplead the General Iſſue, &c. and the; Defendants. may Recover 
Ns Ne 8000 le 

the 5 Ann. Seſſ. 2. chap. 14. F ary Higher, Chapman, Carrier, 

per, Fiddualler or Alehouſe- kceper Have, in thein Cuſtody am 


ſuch Highr, &c. (unleſs ſuch Came be ſent by ſoma Herſon Qualifi 


hb 
forfeit forreps 
e Pheaſum, 


1 of ond Winn before a Juſtite of Nucl, 8 one Noi . D th 


L Lowe of End 


Pheaſant, c. 10 half 10 the Informer, and half to the Pbor the 
Pariſh, where bbs Offenſe wal committed, to be levied by Diſtreſs, 
&c. and for wunt thereof to be committed to the H wry FA Correction, 
for 2 7 for the fe ar Offenſe, and. Four hs for every 
other Offer N 
- The Conviftion'is to bs Wi T bott Months after the Offenſe. 
No Certiorari #5 to be allowd to remove the Proceedings, unle(s 
the Offender ſhall be bousd to the Projſecntor in the Sum of 3 o l. with 
ſufficient Security, on Condition to pay the Proſecutor Full Cofts, wit h. 
in iq Days after Convittion conf med, or Procedendo granted. 
"Any Perſon that ſball Deſtroy, Ho or Buy any ſuch Pheaſant, &c. 
bind within Three Months make Diſcovery of any Higher, &c. ſo as 
to he convitied of the Offenſe, th 25 ry ſhall be diſcharged of 
the ſaid Penalties, and have the Benefit of ' other Informer. 
If any Perſon not Qualified ſhall keep or uſe any Dogs or Engine 
to Deſtroy the Game, and hall thereof be Convitted by a A , 
Peace, 40 the Offenſe is Committed; He. ſhall forfeit 51. one Ha 
to the Informer; the other to the Poop of the Pariſh, to be levied 
by Diſtreſs, &c. and for want thereof” to be ſent to the Houſe of Cor-. 
rettion for Three Months for the Firft Offenſe, and Four Months 
for every other Offenſe. | 
Juſtices and Lords of Manors within their Reſpettioe Liberties 
may take away any Pheaſtnt, &co. from Higlerf or Perſont not 


Quali fied, ans may take any Dog's NN and Engi nes to their 


oAů De. 


And ſuch Lords 9 Nine may by Ale their Hand, 


and Scal Impower Their Game-Keeper 2 10 5 0 an Gun. 
| They Sell or Diſpoſe thereof rb "Con:ſent of Theit La 4007 


le Convitt, upon Complaint bf eh Lord upon 4 th before u 


e of Peace,” They ſhall be Committed to the 


Correftion 
Three Months to hs kept tb Hard Labour. WM We x 


r 0 Dr“ 


made Perpetul .. 
Nb Ted M d Masur al ppoint more thun One Game keeper 
in one Manor with Power\to Tfrey the Game.” F Name muſt be 
enter d with the Clerk of the Peace ; if nt Eater d, not Nd 
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I of England. | 11 


ance of His ee or maketh A a2” upon Common 
Ways, By Logs, Blocks, Hedges, Cos, Puightls Pales, Ditches, 
Carrion, &c. by Stopping or Turning Waters out of their Right 
Courſe, Straitning the Paſſages, Oc. and ſometimes a Nuſance may 
be committed by neglecting to do a Thing, which the Common 
Good Requires, or by Suffering or not Suffering. 
| Nuſances are either # Publick, Common, or Private, Publick, 1 2 Inft, 06. 

againſt the whole Kingdom; Common, againſt all that paſs that way; 
Private, againſt a particular Perſon, as to His Houſe, Mill, c. But 
Nuſances dre uſually Divided into Commor: or 55 zvate Nuſances 
only. Common, ſuch are Anhoyances in Highways, Bridges and Pub- 
lick Rivers; Diſorderly Ale: houſes, Bawdy-Houſes, Gaming -Houſes, 
Stages for Rope. Dancers, Mountebanks, Cc. Brewing -Houſes and 
Melting-Houſes for Candles, erected in inconvenient Places, Cottages 
2 5 pu the 8 fate] Forma, a 17 * 1 

r S, rivate, Tuch are Nuſances topping up the Light 3 Inſt. 231. 
e s Houſe, Building a Houſe ſo near ho Mite Tha the Rain , he 
which falleth from that Houſe, falleth upon Mine. This may be ju- ; Rep. 101, 
ſtified by Cuſtom iti London, by Buildings c on the Old Foundation to n 4 Abr. 
any Height. "Every Man muſt avs Light and an Wholeſome, Air. 173, 174. 
Therefore If à Lime · kiln is built ſo near to me, that the Smoke there - 
of is Offenſive to me; or if a Hogſty, Ge. is built ſo near to me, that 
the Smell is ungrateful or Hnfcetious; It f is a Nuſance, and an Action 
lieth. ** 28 30; 2119 v £1 | 
There mut ba an f Kannen at the $ Suit of the King for all? t, t 5 Rep, 33. 
Comiion and e Nuſances, e daß ts, Fprpraiures, 8 Is en 1 
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Hence we may obſerve, that a Cottage (fax, Ge is a little 
Houfe for Habitation, without any Land belonging to it. 

This Statute does not extend to © Howſes that are Copyhbold: 1 Bull. 3. 
But Four Acres of Ground hold n by Copy, or for Life or Lives, 1ſt. 735, 
or for any Number of Years, will not be ſufficient; to make it a 138. 
Lawful Cottage. And the Four Acres in Fee-ſimple or Fee-tail 1 _ 
muſt lie near the Cottage, and be Otcupied eG. ſo long as 
the Cottage ſhall be inhabitec. 10 

Neither does this Statute extend to Cottages i in Cities, Boroughs, 
or Market-Towns, or to thoſe. provided for Labourers in Mines, 

Quarries, or for Sea-faring Men, or for a Keeper or Warrener, ſo 
long as They Dwell therein; or for a Shepherd or Herdſman ; or 
to Cottages heretofore made for Poor and Impotent Perſons ; 3 nor. 
to Cottages to be Erected by Order of the Fuftices of Aſſiſe, or of 
the Peace; 1 for Poor and Impotent People; who may alſo Place In- 
mates N more Families than one in a Cottage. [See the 43 Eliz. 
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Cottages only; and to Cottages having four Acres of Ground, or 
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of a Court, and} of the foveral Fe wile of Hurt 0 which 
are of the Largeſt Extent, (uix.) The Par lament, 
The Privy-Counctl, The Court of the Lord High 
Steward, The Chancery, The ng's Benth, "The 
Common Pleas, The xcheguer, The Court of che 
£ 27 7 and. farſhal, The Admiralty, The Court 
By Commiſſion By Virtue of the 28 HS The 
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Courts, Hundred- Courts, Courts-Leet, E 
Bs Antient Demeſne Courts, The Courts of 
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Ch. 1. Laws of Eng. i 447 
— The King may 59 a Court of Law, ans «point Judges 2 
in it. ig ! _ 
A. Court (Curia, 6 Curd) is a Place where Power.is Judicially © 
Adminiſtred. Juriſdiction is the Right by which t t Power i 155+ 
miniſtred. h To uſurp a Juriſdiction, and by Colour thereof to ba. 10 Rep. 78. 
priſon Another, is puniſhable. {See Magna: Charta, cbap. 29.1 K Il 
te Courts of Tudicature are .calld the King's Courts, as all 
Laws are call'd the King's Laws. And theſe Courts are 708 
Record or Not of Record. | 8 
A Court of i Record is That which hath rr an z. 117. b. 
cording to the Courſe of the Common Law, of Real, Perſonal and * ** . 
Mixt Actions, where the Debt or Damage may be 40 8. or 1 ; Ind . 
and where it may hold Plea of Treſpaſſes Li et Armis ; and whoſe 3 Rep. Pref, 
Ads and Memorials of the Proceedings in the Courts are in, be 4 "Abt 
374 
Uncontrollable Credit, That They admit of no Proof No the 6269 - J 40 . | 
trary, inſomuch that they are to be tried only b 1.” waters, 1. For * . | 
otherwiſe there would be no End of Controverhe 1 
tho Term wherein an E AQ i is 1 7 hy: Roll is ales, 
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in 43 
any Inſtance, To a oy 15 Letters Patents under the Great Seal, ü 
You cannot plead that there is Mo ſuch Records! but as it is a Con: 1 
veyance, One may Deny the Operation of it, or ſay that there is no — 
ſuch. Grant, or that the King had nothing in the Thing Granted, 

Ge. If the Judges do err, a Mrit of Error lieth only 4 ·—h TIE. 4 
of Record. eſe Courts of Record are created by Parliament, 

Letters Patente, or Preſctiption. 

A Court * Not of Record is either, where it cannot hold Plea of 5 . 114.6. 
Debt or Treſpaſs, if the Debt or Damages amount to 40 f. er of; 1 9 
Treſpaſſes Vi et Armis ;.or where the Proceedings are not according 312. * * 
to the Courſe of the Common Law, and where the Acts of Court 
are not Enroll'd in Parchment; as in the County - Court, Hundred 
Court, Court · Baron, Eccleſiaſtical- Court. Here the Proceedings 
may be Denied, and Tried by a Jury; and upon the Judgments of 
ſuch, Courts a Writ of Error lieth not, but a Writiof Falſe Fade: 


> 4 op wo 22 


ment, or an Appeal. 5 f NIL {153 VILE] 1X41: 
Note, That a Court, that i is not of Record, cannot: impoſe a, 
1 Fine, or Impriſon. dle AN Rep. 38, 


Some Courts may Fine, but not Impriſon 5: AS) the. Leet Some! 15 aer. 
251 Ionprivon, tbut not Fine; as the Conſtables at the Petit: Fons, 
Affray made in Diſturbance of the Court. Some Courts can: 
not F. ine or Imptiſon, hut Anterce ; as the County- Court, Hundred 
Court, Court- Baron, Go. Some Courts cannot Fioę, Impꝛiſon or 
Amerce; as the Ecelefiaſtical Courts, But the Courts 
at Weſtminſter, &c. may Fine, Impriſon and Amarce, as the-Coſo 
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eee 
"fore! to Erquir only l kme « are Guided 7 C One Law, 
U me by by Another. D . HINGE, . 
. eech Cont" therein be k Judge, Pleintif and Difet 
pi ory Counſelors, Regi Neri Aior nien See. may be Af 
— ＋ k CHO | 
eis a Perſon appointed by Publick Authority with Juriſ- 
4 e 95 Nb Hirni it elsbg eſpecially; to Judge what'is a h ors 
= A - Able me "CUR Fitie, Oc. and not to a Jury. o He cannot be 
2 * N bg Abr. Exc pte rſt er Chalſenge d, or Regularly have an Action 
* 5 Abt brouglit e Him, for what e doth as Judge. [But See the 
47 ur. 2. cap g. 12. or the Habeas Corpus Act.] But He ought 
* 10ſt, 141.4. AGE to be vin His own Cauſe, except in Caſe of Neceſſity: He 
* 4 is te dee Counſel: with 2 Priſoners, And in all Caſes the Kin 
422 doth judge by'His udges. FSee 20 Ed. 2. chap, 1. 18 Ed. 3. Stat. . 
: _ J Phe Plaintiff eren Actor, ) is e that calls the Defendant 
77 1k. 178, tO Trial. In foie Criminal Cauſes He is'eall'd the Informer. The 
186, 187. Defendant '(Defendens, Reds) is He againſt whom: the Action or 
4Inft. 70, 71. Information is Brought. ON 91 
12 Inft. 214. We q: eye at Law, (buen ad Lagen) Serjeant Connie or a 
422,363, 364, Setjeght of the Coif, is the Higheſt Degree taken in the Law, as 
59 68, that og Doctor in the Civil or Carib Law. He is the Chief Ad- 
3 Cro. 84. voc or Patron of Cauſes; and is ſuppoſed to be the moſt Experi- 
N 13S. encch in the Law and Practicè of the Courts. One Court, ( vis.) The 
chumon Pleas, is ſet apart for Serjeants only to plead ; yet they may 
alſo plead in other Courts, Theſe are made by the King's Writ di- 
2 by = unto Them, commatiding Them upon Great Penalty to take 
upon Them that Degree by a certain Day. But if One Refuſes, He 
- : Gtinot'be Fin'd more than once. They mall be impleaded only in 
the Common Plens,” as ſome ſay ; but Others inſiſt that they may be 
ſued in any Court of Veſtminſler, and that if They are ſued in any 
other Court, They may plead their Privilege, to be ſued only there. 
E Their Oath, 2 Toft 214:]' Of. theſe One, or More, are eſpecial 
y ealled the King's Serjeants, 'to' plead for Him in all Cauſes, 
eſpecially upon Indictments for 'Treaſon, Gc. [See Their Oath, 
Du. aud ef. r. chap. 29. and for the Expoſition of that State, 
fl. 213, 214, 215, Ge. 
r 44o& 413, f Barriſter! (heretofore call'd an Apprentice of the Law) is a 
214,363,364. Counſellor Learned in the Law (Coumſel being taken for Advice and 
Direction in Law) admitted to plead without the Bar, and there to 
take upon. Him the Protection and Defenſe of His Client. He is ad- 
mitted it tllis Degree without Oath: [See Weft. 1. chap. 28.] It has 
been queſtion d, Whether an Action of Debt doth lie for a Counſellor 
for ay, the you 1 Retain 'd Him.” For His N 
4 F | | | 
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Ch. I. Laws of England. 449 


Honorarium quiddam, not mercenarium, as that of an Attorney or 
Sollicitor. Certainly, if it is upon a Special Retainer, The Ac- 
tion will lie. A Barriſter who conſtantly attends the King's Bench, 
c. ought to have the Privilege of being ſued in all Tranſitory Ac- 
tions in Middleſex. | 
A Regiſter is he that takes the Minutes and Acts of the Court; 
and Enters all the Proceedings. He goes under ſeveral Names in 
Courts, as Preignotary, Proto-Notary, Clerk, Steward, c. © Any f Terms of 
Error that appeareth to the Court to be the Clerk's Miſpriſion or preibane « 
Miſtake, may be amended at any Time. [Sce the 14 Ed. 3. Finch 22% 
chap. 6. 4 H. 6: chap. 3. 8 H. 6. chap. 12. 17 Elis. chap. 7. 218. 
5 Georg. 1. chap. 13. 
An u Attorney at Law is he that at the Requeſt of Another ſtands « : 1:8. 51.6. 
in his Stead or Turn, to manage his Cauſe for him; His Warrant 12 215. 
(or Proxy) implies it. His Duty is to follow the Advice of the Ser- * 
jeants and Barriſters that are Retained in the ſame Cauſe, and to torney. 
carry on the Practical Part of it. * An Attorney is either General x Terms of 
or Special. A General Attorney is He that is Appointed by a Ge- gane, *: 
neral Authority, to manage all Affairs or Suits; as the Attorney Ge- 4 lnſt. 7. 
neral of the King; who is uſually One of the moſt learned of the 1 Vent. 1. 
Barriſters, He and the Sollicitor General are made by Letters Pa- 
tents Cuam diu ſe bene Gefſerint, [Ops A Special Attorney is He 
that is imployed in one or more Cauſes. There are alſo at ſeveral 
Courts Attorneys at Large, and Attorneys Special belonging to one 
Court only. Y By the Common Law no one could appear by Attor- / F.N. B. 2. 
ney without the King's Writ or Letters Patents; but was bored 3 «bx 
follow his Suit in Perſon, by Reaſon whereof There were but Few Rs. 4 
Cauſes in our Courts. But ſince ſeveral S$:atutes have provided, loft. 249. 
That it ſhall be Lawful, to appoint an Attorney, without any ſuch 
Authority to Enable him. One cannot make an Attorney 2 irtevo- * 8 Rep. 82, 
eably; for ſuch an Authority is of its own Nature Revocable. 

[See Of Infant and Ideot, Book 1. chap. 1. Of a Private Attor- 
ney, Tit. Feoffments, Book 2. chap. 3. | 
[See Weſt. 1. chap. 29. For Deceitful Practice. 4 H. 4. chap: 18. 
33 H. 6. chap. 7. For Reſtraining the Number of Attorneys; And the 
18 H. 6. chap. 9g. 32 H. 8. chap. 30. 18 Elis. chap: 14. 46 5 
Ann. chap. 16. Of Filing Warrants of Attorney.) Ni bn 

* An Attorney may be compelled to act as one's Attorney. (On.) 1 Inſt. 29 3. 


„* 


By the 3 Jac. 1. chap. 7. An Attorney, Sollicitor or Servant to any, 
ſhall not be allow'd any Fees laid out for Council or otherwiſe, nnleſs 
Fm Tickets thereof ſigned, by the Hand of them' that Receive 
OG ha | 1 <*ABIO tos bes i ct Ht 
He ſhall alſo Give unto his Client true Bills of all Charges of Suit 
under His own Hand, before he can charge his Client with the Paz- 
ment thereof. £36 | * 1 Dog l inal 
If he Delays His Client's Cauſe for Gain; or Demand Ay his 
Bill more than His Due Fees and Diiburſments, The Client ſhall © 
Recover againſt him His Cofts and Treble Damages; and he himſelf 
ſhall: be for Ever after Diſabled from being an Attorney or Solicitor. | 
An Attorney ſhall not Admit any other to follow: a' Suit in hi. 
Name, in pain that each of them ſhall forfeit 201; to be Divided. 
betwixt the King and the Party Grieded:. 0 oo 0 ot 
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[ 8ee the 7 & 8 V. 3. chap. 24. An Act requiring Practicers of the 
Law to take the Oaths, and to ſubſcribe the Declaration therein 
mention d, under the Penalty and Forfeiture, as in the Statute of 

Præmunire made the 16 Rich. 2. chap. 5. 2 Geo, 2. chap. 31.] 
b 1Cro.425 b An Attorney may Be a Sollicitor for his Client in other Courts, 
3 _ 159» as well as in the Court where he is Attorney; and a Promiſe to pay 
1 Roll. Abr. Him for it is Lawful: But in this Caſe he cannot ſue for His Fees 
37-,,, + Without a ſpecial Promiſe; as He may upon a General Retainer in 
. Cro 20. the Court, where he is an Allowd Attorney. Alſo a © Sollicitor of 
yr Abr. Inferior Bank, who ſollicits Cauſes for his Clients, may take Re- 
2 Roll. Abr. compenſe, and take a Promiſe to be Repaid what he ſhall lay out. 
593, 594 But if He Retains an Attorney to proſecute a Suit for his Client in 
the Court where he is allow,d, who takes the Fees of him, In 
this Caſe an Action of Debt lies againſt the Sollicitor for his Fees, 
and Expenſes Disburſed in the Suit; For the Contract was made be- 

... twixt the Attorney and Sollicitor, not in the Name of his Client. 
4 1 Vent. 99% An Attorney hath a 4 Priyilege, to ſue and to be ſued only in the 
Hod. 17. Court at Weſtminſter, where he Practices. But he ſhall not have 
this Privilege in an Action brought againſt himſelf and his Wife, or 
when he is ſued Jointly with others, If an Attorney is Executor 
or Adminiſtrator; He ſhall not be Allow'd his Privilege. He will 
not he forc'd to pyt in Special Bail; for though he is an Attorney at 
large, He bath the ſame Privilege with the Clerks of the Court ; 
and is ſuppoſed to appear de die in diem. When He is Plaintiff, He 
may iuſiſt upon Special Bail in All Caſes... [Sce the Acts for Regu- 
| _ eee and Sollicitors. 2 Geo. 2. chap. 23. 6 Geo. 2. 
a Thers are Inferior Officers likewiſe Attendant 2 every Court. 
In the Higher Courts at Weſtminſter, the Sheriff of every County is 
ſuppoſed to Be preſent, to Execute the King's Writs; and the Ordi- 
nary is Their Officer for Matters Spiritual; as to Certify Excom- 
munication, Gr. . 

The Courts of Juſtice are open Faur Times in every Year, call'd 
Term-Time ; during which Time the Cauſes are Diſpatch'd. One 
- is call'd Hillary Term, and Begins the 23d of January and Endeth 
the 32th of February following; this Hath Four Returns. The Se- 
cond is Eaſter Term, which begins the Wedneſday Fortnight, or 
- Seventeen Days after Eaſter Day, and Ends the Monday next after 
Aſcenſion-Day, and hath Five Returns. The Third is Trinity 
erm, Beginning the Friday next after Trinity- Sunday, Ending the 
edne(day i after, and Hath Four Returns. [See the 


32 H. 8. chap. 21.] The Fourth is Michgelmas Term, which be- 
ins on the 23d of October, and Ends the 28th of November, and 
bath Six Returns. [See the 16 Car. 1. chap. 6.] N 
But Note, That it either the Return-Day,' or Firſt or Laſt of the 
Term falls upon the Lord's Day, then the Day following is taken 
inſtead of it. * 2 Nad 5 
„ 1aff. 133... In all Theſe Terms There are Dies nor Juridici (viz.) The 
1 260% Tard Day throughout the whole Year; In Eafter Term, Aſcenſion- 
Day; In Trinity Term, St. John Baprift, when it falls in that 
Term; In Michaclmas Term, All Saints and A Souls Day; In 
Hillary Term the Day of the Purification of the Virgin Mary. 
The Reſt of the Year is call d the Fuc ation. 0 
N | ut 
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But the High Court of Parliament, 'The Privy Council, the Court 
of the Lord High Steward, and ſeveral Inferior Courts, do not Ob- 
ſerve theſe Terms. Neither is the High Court of Chancery confined | 
to them. But the Courts of the King's Bench, Common Pleas, i 
and Exchequer (the Higheſt Courts at Common Law) are confined | 
to Them. 

The Efſoin-Day (from Eſſoine or Exonnie, Excuſe) is Regularly 

the Firſt Day of the Term, but the Fourth Day after is allow'd of 
Favour; tho every Term is to be accounted but as One Day to 
many Purpoſes ; and therefore a Plea or Jucgmment on the Laſt Day 
of the Term is as Effectual, as on the Firſt Day of Term. 

Hillary and Trinity Terms are Jſuable Terms; becauſe in Thoſe 
Terms the ſues (or Facts to be tried) are join d, and the Records 
made up, That they may be tried at the Age,; which reſpective- 
ly follow each of theſe Terms. | | 

Now there are ſeveral Courts, and ſeveral Sorts of them, whoſe 
Juriſdiction extends, or is diſperſed, throughout the Kingdom, (vs.) 
The Parliament, The Privy Council, The Court of the Lord High 
Steward, The Courts of Chancery, King's Bench, Common Pleas, 
Exchequer, Of the Conftable and Marſhal, The Admiralty, 'The 
Court by Commiſſion by Virtue of the 28 H.8. The 4/jj/es, The 
222 Seſſions, The Sheriff s Tarn, The County-Courts, Hun- 

red-Courts, Courts-Leet, Courts- Baron, Antient Demeſne Courts, 
The Courts of the Cororers, Clerks.of the Markets, Pie-Powder 
Courts, The Court of Commiſſioners of | Sewers, Bankrupts, and 
for Examination of Witneſſes, The Foreſt-Courts, The Eccleſiaſti- 
cal Courts or Courts Chriſtian. 5 NN T 


I. The f Parliament (from Parler la ment, To ſpeak the Mind of che Par- 
ſincerely) is the Higheſt, moſt Honourable and moſt Abſolute Court Hr . 
of Juſtice, Conſiſting of the King and the Three Eſtates. [ See 1 E- 110. a. 2 
liz. 2 3. 8 Eliz. chap. 1, c.] The Lords Spiritual (Two 41Inſt. 1, 2. 
Archbiſhops and Twenty Four Biſhops, who are calſ d by Writ; and 8 * 
fit there by Succeſſion in reſpect of their Baronies parcel of their Bi- 
ſhopricks) are the Firſt Eſtate. The Lords Temporal (Dukes, Mar- 
quiſſes, Earls, Viſcounts and Barons, who fit in Parliament in re- 
ſpect of their Deſcent or Creation) are the Second Eſtate. Every one 
of which, being of full Age, ought to have a Writ of Summons. 
The Commons: are the Third Eſtate, whereof there are Knights of 
Shires, Citizens of Cities, and Burgeſſes of Boroughs. Theſe are 
Elected to this Office by the People, and Repreſęnt All the Com: 
mons of England; every Member, tho, choſe for one particular 
Place, ſerving for the whole Kingdom. They are:call'd to Parlia- 
ment by Force of the Kings Writ of Summons out of Ghanrery, 
at leaſt Forty Days before the Parliament begins. 
The chief Statutes concerning the Hlettion of Knights and Bur- 


. 


geſſes. to Parliament, are as follow :::: 11 or 


TROY 0 0 EY W/E, eee 

y the 23 H. 6. chap. 15. The Sheriſl, alter the Rectipt of the 
Writ, ſhall Deliver a Precept under His. Seal to "Every . and 
Bail of Cities and Boroughs, or to the Bailiſf or Bailiſi, there ub 
Mayor is, commanding Them to chooſe Members to dome to Par- 
wa e e 
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liament; and ſuch Head Officers ſhall Retur * uch Precept to the 
Sheriff by Indenture betwixt Them of ſuch Election, and the Sheriff 
ſhall make a Return of every ſuch Writ, and of the Return made by 
ſuch Head Officers. Head Officer making a Falſe Return fhall For- 
feit 4ol. to the Perſon choſen, that is not Return d. The Sheriff 
not making due Return ſhall forfeit 1001. as by the 8 H. 6. chap. 7. 
concerning the Election of Knights of the Shires. [See the 8 H. 6. 
chap. 7. 7 & 8 V. z. chap. 25. infra.] 

By the 5 & 6 W. & M. chap. 20. No Officer of the Exciſe, or other 
Perſon concern'd therein, ſhall make any Intereft, or Diſſwade any 
from Giving a Vote for Members of Parliament, under the Penalt 
of 1001. one Moicty to the Informer, the other to the Poor of * 
Pariſh where ſuch Offenſe ſhall be committed; and upon Convittion 
on any ſuch Suit, He is to be incapable of ever Exerciſing any Office 
of Truſt under the King. | 


[See 9 Ann. chap. 10. Where Officers belonging to the Pof-· Office 
are reftrain'd under the ſame Penalties. 9 Aun. chap. 11. Where Of- 
ficers concerned in the Duties upon Leather are Reſtrain d. 10 Ann. 
chap. 19. Where Officers and other Perſons concerned in the Duties 
upon Soap, Paper, Striped Linnens imported, Hackney Chairs, Cards 

d Dice, Cc. are likewiſe prohibited, Oo.] 
By the 7 W. z. chap. 4. No Perſon hereafter to be Elefted to ſerve 
in any County, &c. after the Teſte of the Writ of Summons to Par- 
liatiert, or ordering of the Writ of Election, or after any Place be- 
comes Vacant, ſhall Diretily or Indireftly before His Election, Give, 
Preſent or Allow to any Perſon, having a Vote, any Money, En- 
 terrarrtment, Gift, Reward, or Promiſe; or Agree to Give or Allow 

| Reward, &. to any ſuch Perſon, or to any ſuch County, City, Town, 
oh in General ; por Penalty to be incapable to ſerve at a 


—_ 7/& 8 W.3. chap. 7. I any Perſon ſhall make @ Return car) 


of a Member of Parliament contrary to the Laſt Determination in 
the Houſe's Commons of the Right of Election for ſuch Place, or of 
More Perſons than are Required by the Writ, &c. The Party Grieved 
Mall robber Double Damages with Coſts of Suit. All Contract, and 
Srenrities, given to proourg any ſuch Return, are adjudged void. 
An the Perſon' that 'makes ſuch Comratt, &c. or Gives any Re- 
ward," to procure ſuch Falſe or Double Return, ſhall forfeit 3001. 
vne Third to the King, another to the Poor of the Place concerned, 

eee 
- By the 78 W. z. chap. 25. There ſball be Forty Days between 

3 — wh Writs of Summons. < 4 
The Sheriff ſhall iſſus ou Preceptt to Cities, Boroughs, &c. 
Thieh Day iner the Roveipe of the Writ, 10 Eletl Members.” I Seo 
10 & 11 W. z. chap. 1. infra.] who'are to procted' in Hlection in 
Eight Days, having given 8 Notice at leaſt of the Day 
appointed For. Bleftion. Aud for Election of Knights of the Shirs, The 
Sheriff ſhall holn His County - Court at the moſt Publick and Uſual 
Place in the Coumy; and at the next County-Court proceed to Her- 
tion, #nboſFthe ſame falls out to be within fix Days after the Receipt 
of the Writ; and then Fe, or iu his Abſence the Under-Sheriff, ſhall 
$ appoint 


—— ** 


Ch. I. Laws of England, 


| appoint a Number of Clerks to take the Poll ix His Preſence, or 
in the Preſence of his nes wy! of or ſuch as he ſhall depute. 

Every Clerk ſo appointed ſhall be ſworn by the ſaid Sheriff, or 
Under-Sheriff, Truly and Indifferently to take the Poll. And the 
Sheriff or Under-Sheriff ſhall appoint Inſpectors of every Clerk to be 
nominated by each Candidate. 

Where the County-Court hath uſually been held on a Monday, ir 
ſhall now be held on a Wedneſday. 

The 5 or the Under-Sheriff, ſhall not adjourn the Court to 
any other Town or Place without the Conſent of the Candidates, nor 
by any unneceſſary Adjournment delay the Election; nor ſhall the 
Sheriff or other Officer Refuſe to Deliver, to any Perſon that ſhall 
Deſire it, paying for Writing the ſame, a Copy of the Poll taken at 
ſuch Eleition. | 
Every Officer, as aforeſaid, for every Milful Offenſe contrary to 
this Act, ſhall forfeit to every Party grieved the Sum of 5001. 


Truſtees or Mortgagees are not ca ble of Voting, unleſs They 
are in Actual Poſſeſſion. But the Ceſtay que Truſt or Mortgagor in 
Poſſeſſion may Vote for the ſame Eſtate. [See 9 Ann. chap. 5. in- 


Fra, Concerning Mortgages. 


To Go on with the Statute. * | 
- All Conveyances of Lands, &c. in order to Multiply Yotes, ſhall 
be votd; and no more than One Vote ſhall be admitted for one and 
the ſame Houſe and Tenement. [See the 10 Aun. chap. 2 2. infra] 
No Perſon under the Age of twenty-ore ſhall be admitted to Vote, 
or to be elefted a Member. Mad a0 BAG 
By the 10 & 11 W. z. chap. 7. Sheriffs and other Officers muſt 
make their Returns in fourteen *. after the Election, on Pain of 
500 l. The Proper Officer of the Cinque Ports, ſhall be allowed (1% 
Days for Delivery of the Precept after the Receipt of the Writ, not- 
withfranding the 7 & & W. 3. chap. 25. fo the comtrary; 
By the 12 W. z. chap. 2. No Peron born out of the King's 'Do- 
minions, tho Naturalized, or made Denisen, except Born of Eng- 
os TI * be Member of either Hbaſe. [See 1 Georg. 1. 
mY the 2 Ann. chap. 4. 'The Regiſter of Deeds, Conveyances and 
5 4 _ ſhall * ey of Ref non &c. . be poker wr 
the Count ork; or Hys i not capable of being chofen 
a Member of | Abd Py Ws Tan BUM 1 A 1 
u Ars Ks 1 53 «NAN C4 


[See 6 Ann. chap. 35. Concerning the Rez5fer of i 
of Tork. 7 Ann. chap. 20. Concerning the Regiſter of Midulleſer; G 
Es the 4 Ann. chap, 8. No Perſom having New Office'vr Tit of 
Benefit there, hereafter to be Brefted under the Crown, nor Cum 
mifſioner or Subconmiſſioner. of Prizes, Secretary o Recoiver\ of. 
Prizes, Controller of The Accounts of the Army, Cm loner of 
Tranſports, Sick and Wounded, Agent for a Regiment; bm n Moners 
for  Wine-Licences, Governor or Depity Goveraar of 'a Plantation 
Commiſſioner of the Naty Tiployed in au the ff = 

ſon having Penfion from the Grown during Pleaſure, ally 
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Being eletted Member of the Houſe of Commons. And if any Mem- 
ber accepts of any Office of Profit from the Crown, His Election hall 
be void. But fuch Member ſhall be capable of being again Elected. 


[ee the 1 Georg. 1. chap. 56. Where any Perſon having a Perſior: 
from the Crown for any Term or Number of Years, either in his own 
Name or in Truſt for Him, is uncapable of being elected Member of 
the Houſe of Commons; and if any Perſon, who ſhall have ſuch Pen- 
fion at the Time of His Election, or at any Time after, ſhall fit and 
vote in the Houſe, He ſhall forfeit 200. for every Day, Gc.] 


By the 9 Ann. chap. 5. No Perſon is Qualified to be a Knight of 
the Shire, , who hath not an Eftate of Freehold or . tor Life 
of 6001. per Annum; zor to be a Citizen or Burgeſs, who hath not 

3001, per Annum to and for his own Uſe, in Lat or Equity, clear 
of 7 Incumbrances ; otherwiſe the Return of ſuch Perſon ſhall be 
void. 

* Proviſo, That the Eldeſt Son of a Peer, or of any Perſon quali- 
fied to ſerve as Knight of the Shire, ſhall not be uncapable ; That the 
Univerſities may Return Members as formerly; That a Mortgagee, 
when the Equity of Redemption is in another, ſball not be capable, 
unleſs the Mortgagee ſhall have been in Poſſeſſion ſeven Tears before 
the Election. | 5111230 ili dim no 5 .cT 

. Every Candidate; at the Requeſt of. another Candidate, or of Two 
or More Perſons that have. a Right to Vote, ſhall at the Time of the 

Election take an Oath (mentioned in the Statute) of the Value of 
their Eſtates, either in Law or Equity, t0-qualify them. The Oath 
ſhall be Adminiftred by the Sheriff, or Under- Sheriff, or by the Officer 
tuho ii to take the Poll, or by any Tuo or More Fuſtices of the Peace. 
The Candidate refuſing to take the Oath, either at the Election, or 
at any Time before the Day that the Parliament is to meet, His E- 
lettion and Return ſhall\be-void. © CY Niet 

By the 10 Ann, chap. 22. Fraudulent. Conveyances of Lands to 

Multiply FYotes, or to Qpaliſy Voters at Electious of Knights of the 
Shite, ſulljelt to an Agreement, io Reconvey the ſame, &c. ſhall. be 
taken againſt the Gramtors.as Free and Abſolute ; and all Collateral 
Securities for Defeating ſuch Eftate, ſhall be void; and the Perſon 
making ſuch Convegance, or Privy to ſuch Purpoſe, and the Perſon 
Voting by Cploar thereof, Mall forfeit. 40 l. to any Perſon that will 
ſue for the ſame im amy Gaurt at: Weſtminſter, xc. 

No Perſon ſhall be an Elector for Knights of the Shire, who: has 
not been aſſeſſed for Lands, &c. | See 12 Ann. infra.] to the Pub- 
lick Taxes, Church. Rates and Pariſb Duties proportionably with 
others at 40 8. per Annum, and for. which ſuch Perſon. ſhall not be 
entitled to receive the Profits to His own Uſe for one Tear before the 

Election, wnkſs ſuch Lands come to him within that Time by Do- 
ſcent, - &c. The Perſon Voting contrary, ſhall, for 19 55 Offenſe, for. 
Feit gol. one Moiety to the Poor of: the Pariſh, where the Lands are, 


and the other. Moiety to Him that. will ſue for it in any Gourt of Re- 
cord at Weſtminſter, oo Lo hs, 
_ ,  Ewery, Freebolder, be/are he 45 admitted to Pol, ſpall, if required 
by the Candidates, take. the Oaths (in the Statute mention'd).z. be 
Adminifired by the Sheriff, &c. Concerning the Value of His Freehold 
. aaa cad a 


Lands, 
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Lands, &c. Quakers ſhall be admitted to Vote declaring the Effect 
of an Oath upon their folemn Affurmations. [See the 7 & 8 V. z. 
hap. 34. 1 Georg. 1. chap. 30 

By the 12 Ann. chap. 5. The Statute of the 10 Ann. chap. 22. ſhall 
not Extend, to Reftrain Perſons from Voting for Knights of the Shire 
in reſpett of Tithes, or other Incorporeal Inheritances, Lands in Ex- 
traparochial Places, Chambers in the Inns of Court or Chancery, 
Meſſuages or Seats belonging to Offices, or in reſpect of other Me/- 
ſuages or Lands which have not been Aſſeſſed. to all Publick Taxes 
and Pariſh Duties; provided they have been uſually aſſeſſed to ſome 
one of the ſaid Taxes or Duties. [See 2 Geo. 2. chap. 24. for pre- 
venting Bribery in Elections; and 6 eo. 2. chap, 23. for explaining 
and amending the 7 & 8 . z. chap. 25. IE Mi 


[See the 3oth Car. 2. chap. 1. Concerning the Oaths of Allegi- 
ance and Supremacy to bo taken, and the Declaration againſt 
Tranſibſtantiation to be Subſcribed By Peers and Members of Par- 
liament, before they fit or Vote in the Houſe, See alſo the 13 G 
14 I}. z. chap. 6. 1 Georg. 1. chap. 13. ] | 
1 60 of Knights of the Shire are Four Shillings a Day, Of # 4 Inft. 46, 


Citizeng, and Burgeſſes Two Shillings a Day. {See the 12 Rich. 2. 
chap. 1%, 23 H.6. chap. 11. 6 H. 8. chap.16. 35 H.8. chap.11,] 
t the Return of the Writs, The Parliament cannot Begin but by 
the Royal Preſence of the King, either in Perſon, or by h Repreſen- * 4 Inſt. 6, 7.. 
tation by Letters Patents or Commiſſion. If the Parliament is Pro- 
rogued upon Return of the Writs of Summons, It begins at the 
End of the Prorogation. Ye? Ac | 
Thg ! J iſdiction of this Court is ſo Tranſcendent, That it IInſt. 1 10. a. 
Makes, Enlarges, , Diminiſhes, Abrogates, Repeals and Revives 
Laws and Statutes, concerning Matters Eccleſiaſtical, Common, 
Civil, Criminal, Martial, Maritime, Ge. | = 
And as every Court of Juſtice hath Laws and Cuſtoms for its Di- 
reQion, ſo the High Court of Parliament hath its own Proper Laws | 
and Cuſtoms, called 'Fhe * Laws and Cuſtoms of Parliament. Iuſo- 4 Inſt. 14, 
much that no Judges ought to give any Opinion of Matters done in- 
Parliament; becauſe they are not to be decided by the Common Law, 
I There can be no Act of Parliament without the Conſent of the EY ve A, 
Lords and Commons, and the Royal: Fiat of the King, giving His 4 ln. 3 
Conſent Perſonally, or By his Letters Patents ſigned by His Hand. 
But Acts of Parliament may be. good without the Conſent-of the 
Spiritual Lords; as where they Refuſa to Vote, or Voluntarily Ab- 
ſent Themſelves. [See the 33 H. 8. chap. 21. And See Of Statutes 
in the-{aprodeffions| ] >. | 
m The Lords and.Commons/in.their Reſpective Houſes have Power 4 ft. 23. 
of Judigature, and ſo have both Houſes together. * Every Member 4 lad. 13. 
hath a Judicial Place, and cannot be a Witneſs, [24] The Lords 
Have one that Preſfides in Common Affairs; and the. Commons 
Have Their Speaker, choſen by the Houſe, but to be Approved af By 
the King. The Commons have often, o Impeach d ſeveral Perſons * 4 luſt. 11, 
before the Houſe of Lords, and have Proſecuted them to Judgment. 
For the Commons coming from all Parts are the General Inquiſi- 
tors, [See the 12 ½. 3. chap. 2. and Of Pandan, chap: 5. ple) 
. 0 
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» 2 Int. 536. .. The Houſe of Lords is a P Diſtin# Court for many Purpoſes. 
3 They may Try Cauſes of Life and Death; Take a Recognizance; 
Finch 233. and before the Lords in the Upper Houſe, the · Proceedings upon an 
Appeal from the Chancery, or upon Writs of Error to Reverſe 
Judgments in the King's Bench, may be Examin d. All their De- 
erees are as Judgments, and if They Err, The Parliament only hath 
Power to Reverſe their Judgments. . DPET THEO 
1 2 Inft. 336. J The Horſe of Commons is alſo a Diſtinct Court for ſeveral Pur- 
4 Inft. 23,28. poſes, viz. To Examine Elections, To Expel their own Members, 
to Commit them or others to Priſon, Gc. The Book of the Clerk 
of the Houſe of Commons is a Record. [See the 6 H. 8. chap. 16. 
768 V. z. chap. 7. 6 Geo. 2. chap. 23.] 
A Lord being Abſent may make another Lord his Proxy, but one 
of the Houſe of Commons cannot make his Proxy, 
r 41nft. 4, A Member of Parliament ſhall have * 7 of Parliament, 
25. not only for Himſelf and his Servants, to be Free from Arreſts, Sub- 
 pend's, Citations, c. but for his Horſes and Goods, to be Free 
from Diſtreſſes. Privilege of Parliament doth Generally Hold, Ex- 
cept in Treaſon, Felony, and Breach of the Peace, | 
+ Aol See the 12 . 3. chap.3. 2 Ann. may 8. and of Writs, chap. 4. 
See alſo the 5 H. 4. chap. 6. 11 H. 6. chap. 11. and of Batte- 


* 
o 


ry, chap. 3. ante.] Wer SLANG | 
ſ 4 loft. 25. ' The Paſſing of any Bill, or the Giving any Judgment in Parlia- 
mameent, Doth not make a Seſſion; but the Seſſion doth continue, till 
it is Prorogued or Diſſolved. Every Seſſion of Parliament is in 
Law a-ſeveral Parliament. By Prorogation in Open Court, there 
is a Seſſion, and then ſuch Bills as paſſed in either Houſe, or in Both 
Houſes, and had not 'the 2 Aſſent to them, muſt fall. But 
may be brought in again at the next Seſſion. If the Parliament is 
only Ad jour ned, That does not make a Seſſion, but all Things con- 
tinue in the ſame State, as they were in before the Adjournment. 
4 lnſt 28. This is the Difference betwixt Prorogation and Adjournment. * The 
2 Houſe of Commons is not Prorogued or Adjourned by the Proroga- 
tion or Adjournment of the Lords Houſe. For, as hath been ſaid, 
It is a Diſtin& Court for ſome Purpoſes; and therefore it may Pro- 
rogue [u.] or Adjourn it ſelf, $f 21 
At When the Parliament is Diſſolo d without any A or Judgment 
"11nft,110.8, paſſed, It is no Seſſion, but a Convention. * The King only can 
Diſſolve the Parliament, in Perſon, or By Repreſentation. 2 
[Cee the 5 Jun. chap. 8. An Act for an Union of the two King- 
doms of England and Scotland.) J.. 0 


By the 6 Ann; chap. 7. 1 Georg. 1. chap. 3. The Parliament ſhall 
not be Diſſolved By the Death N a King or Queen, GWG. 
By the 6 W. & M. chap. 2. 4 Parliament ſball be Holden once 
in Three Tears, and ſhall not have Continuance longer than Three 
Nears. But, | Ty WHORES 35114 319 ITE 
By the 1 Georg. 1. chap. 38. The Continuance of a Parliament 
may be Enlarged to Seven Tears,  ' (' 1 
So much of the Parliament, as It is the Higheſt and moſt Ho- 
nourable Court of Juſtice. - Fr ² UV 
1 | II. The 
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Laws of England. 457 
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It: The * Privy Conntil is a moſt Noble Aﬀembly of the King Gf the Privy 
and Privy Counſellors in the King's Court or Palace, for Matters of Council. _ 
State. The King chuſes his Counſellors; and by Force of an Oath 5 Inft. 53, 
They are niade Privy Counſellors,. without Patent or Grant, and 

are to continue ſo during the King's Pleafure. Thoy ate to adviſe 

the King for the Publick Good with Relation to Affairs at Home 

and abroad; There arc ſome here that hear the Higheſt Offices. As, 

1. There is a Lord) Preſident of this Council; whoſe Office is » 4 Inſt. 5. 

Granted by Letters Patents under the Great Seal Durante Bene- © 


placito. , | 7h 2: 2 
He makes a Report to the King of the Buſineſs at the Council- 
Table. 22 | . | 


2. There is alſo a Lord * Privy Seal, who fits in Council next to * 4 laff. cc. 
the Lord Preſident; and takes a particular Oath as Lord Privy Seal. 
He muſt not put his Seal to any Grant without Good Warrant, nor 
with Warrant, If it is againſt Law or Inconvenient, but muſt firſt | 
acquaint the King with it. The Privy Seal is a Scal that the King * 2 Inft. 554, 
uſcth in Grants, that are to paſs the Great Seal. For firſt they paſs q Ne 19,1. 
the Prioy Signet, [See infra.} then the Privy Seal, and then the ih 
Great Seal. [See the 27 H. S. chap. 11. How'the King's Grants, Wriz 
tings, Leaſes, ſhall paſs the Three Seals; (vig.) tho Privy Signet, 
the Prio Seal, and the Great Seal; and the. Duties of the Clerk of 
the Privy Signet and Privy Seal, and what Fees ſhall be paid; and 
where none at all, (5c. and many Articles concerning the paſting of 


the King's Grants, ©c.] d No Protection can be granted under the * 2 Inf. 554; 
Privy Seal; but under the Great Seal. But a Warrant of the King . | 
under the Privy Seal to iſſue out Money out of his Coffers; is ſuffi- 2 Roll. Abr. 
cient, becauſe it concerns but a Chattel in Poſſeſſion. And the Privy 183. 
Seal is ſometimes uſed in Things of Leſs Conſequence, that never 
paſs the Great Seal; as to Cancel a Recognizance made to the King, 
To Diſcharge a Debt, &4+. But no Writs ſhall paſs under the Privy 
Seal, which touch the Common Law: [See 28 Ed. 1: chap. 6 
11 eee vo] 7) 1 0 ny „ er Wa 

3. The Secretaries of State are alſo bf the Privy Council. "Theſe 
every Day attend upon the King, and Receive and Diſpatch Petitions 
of the Subjects at Home, and are employ'd about Foreign Affairs. 
The Principal Secretary of State hath the Cuſtody of the © Privy © 1 Inſt. 555, 
Signet; becauſe the King's Private Letters ate ſigned with it, There Jg. * 
are Four Clerkz of the Privy-Signet Office, whb' write out ſuch 116. 
Grants, Letters Patents, as paſs by Bill ſigned, or Bill ſuperſcribed 2 Rep- hed? 
By the Sign Manual, or under the Hand of the King; which beitig 11 rep. 2 
Tranſerib d and Sealed with the Signet is a Warrant to the Privy 2 Roll. Abr. 
Seal, as the Privy Seal is a Warrant to the Great Seal. [See of the 3. 
Great Seal of the Court of Chancery, infra.] The Law takes No- 
tice of the Siga Manual, [See Book 31 chap. 1. and the 1 Georg. 11 
chap. 10. (. 3. and in a more Particular Manner of the Privy Sig- 
net. For a Ne Exent Regno may by Commandment be under the 
Privy Signet or the Privy Seal, as well as by the King's Writ under 
the Great Scal; and the Subjects ought to Obey it. But a Warrant 
under the Privy Signet is not ſufficient to iſſue out any Treaſure, or to 
Diſcharge a Debt; much leſs an Order by Word of Mouth. For it 
ought to be under the Great * or at leaſt under the Privy Scal. 
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The Paper-Office belongs to the Secretaries of State, where all 
Paper - Writings that paſs the Secretaries, are Tranſmitted and kept. 
As Secretary of State Hath Power to Commit Criminals for Trea- 
ſon; Cc. to ſafe Cuſtody, as Conſernators of the Peace, or as Juſtices 
of Peace all over England, or at leaſt by Immemorial Uſage. 
It is in the Power of the Privy Council as a Court, to Enquire 
into all Crimes againſt the Government, and to Commit the | Cri- 
minals in order to their Trial in fome of the other Courts. Any 
One or Two of the Privy Council may lawfully do it. But They 
4 z 1nft. 182, Take Coghizance of no © Private Matters, that may be Determin'd 
2 in other Courts. Yet For the Controverſies ariſing in Point of Law 
n 3. amongſt the King's Subjects in the Iſles of Jerſey and Gauernſey, Gc. 
the King and his Privy Council are the proper Judges without Ap- 
al. | S7 | a f MI T +: 
"The King, by the Advice of his Privy Council, doth Publiſh 
Proclamations binding to the Subject, if They are not againſt Com- 
2 or one Law, or Introductory of a New Law. [See Book 1. 
chap. 2+] I s 


By the 16 Car. 2. chap. 10. It is Declared, That neither the 
King, nor the Privy Countil, have Authority by Engliſh Bill, Pe- 
titiom, Articles, Libel, &c. to Determine or Diſpoſe of Landi, Te- 
nements, Hereditaments or Goods and Chattels of Any Subject of 
this Kingdom. n Tae v.55 1 « 

. By the 12 W. 3. chap. 2. No Perſon Born out of the King's Do- 
minions, though Naturalized or made Denizen, Except Born of "i 


- liſh:Paremts,,ſhall be of the Privy Council. | See 1 Geo. 1. chap. 19. 
Dy the 6 Ann. chap. 6. There is to be but one Privy Council for 


F190 1: 1198 { ; | | SUDO TELUT WITT 

[Cee the 3 H. . chap. 14. Of Felony againſt the King and His 

Counſellors; 9 Ann. chap. 16. Of Felony to Attempt to Kill, Oc. a 

Privy Counſellor, ante Book 3. chap. 1. 4 Ann. chap. 8. Where the 

Privy Council ſhall Continue and Act for fix Months, notwithſtand- 

ing the Demiſe of the King, unleſs Diſcharged by his Sueceſſor.] 
For their Precedency and Place, See the 31 H. 8. chap. 10. 


Of che Court III. There is alſo a Court of the Lord High Stemard of Great 
— Lord High: Hritain. © His Office is very Antient. It was formerly of Inheri- 
. TEC. 58, tance ; but of late It is Granted Ee: bac vice, when a Lord of 
59, 60. Parliament is indicted for Treaſon, Felony, &c. He to whom This 
lbs Office is Granted muſt be a Lord of Parliament. His Commiſſion is 
Reſtrain d to Proceed only on that Indictment, according to the 
Laws and Cuſtoms of England. But He is not Swarn. _ / 
At Every Coronation He Hath a Commiſſion alſo under the Great 
Seal, To Hear and Determine the Claims of Grand Serjeanty, and 
other Honourable Services; to be Done for the Solemnization there- 
of. For which Purpoſe He: Holds a Court ſome Time before the 
Coronation. But to Return. | Foe 


ink. 28, When a Peer has committed Treaſon, Felony, Ge. the f Indict- 
Rep. 118. ment is to be found by Frecholdets before. Commiſſioners of yer 
and Terminer, or in the King's Bench if the Treaſon, Felony, Ge. 
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was Committed in the County where the King's Bench ſits, tho the 
Trial may be in any County. And if he hath a 8 Pardon, he may s 2 1od. ay. 
Plead it there before the Judges of that Court, who Ri ower to 
allow it. But he cannot Confeſs the Indickment, or, plead Not 
Guilty there. This muſt be done before the Lord High Steward, 
when the Indictment is Removed by Certiorari out of Chancery 
„„ . wid ot Homobil 5:1 tht 455 
This Trial is Given by Magna Charta, chap. 9. 
For the Method of Trying a Peer Per Pares before. the Lord 
High Steward, Sce the 3 If. 27, 28, 29. and Sce of Trial, chap. 5. 
| IV. The High Court of Chancery, The King Bench, The Com- Of the Court 
mon Pleas, and the Court of Exchequer, Have been the Kings“ bancerf. 
Courts h Time out of Min cg. I are 
In the Chancerꝝ (Cancellaria) are Tuo Courts. i One Ordinary, 357 554. 

where the Proceedings are according to the Laws and Statutes of! 2 Inf. 552, 
the Realm; another Extraordinary; being a Court of Equity. 59%, 

1, The Ordinary or Legal Court is a Court of Record, held Co- Wet. Symb. 


ram Domino Rege in Cancellaria, on the Petty-Bag Side. of 7 72 
| Sry, 9.15.10. 


CLICKS | $93 * | 7 | | 4 Ro» 1 of ** 
* The Lord Chancellor (d Cuncellando, from his Power to Can- © 4 Hoſt. 64, 


cel Letters Patents, being the Higheſt Point of his Juriſdiction) or 88. 
Lord Keeper, is the Judge of This Court of Common Law. [Sec 


imfra.] 


fe hath theſe Officers under Him, (big.) Twelve Maſters of ' 4 Toft. 82. 
Chancery, (whereof the Maſter of the Rolls is the Chief) The 
Clerk of the Crown, The Clerk of the Hamper, The Sealer, The 
Chafe-WWax, The Controller of the Chancery, Iwenty- four [20 2 Lift. 
670. ] Curſitors (Incorporated by Queen Elizabeth) for making out 
Writs of Courſe, or Formed Writs, according to the Regi Ao of 
Writs, a Book of Great irg and Authority. The Clerk of 
the Preſentations, The Clerk of the Faculties, [See 25 H. 8. chap. 
20,] The Clerk Examiner of Letters Patents, 'The Clerk of the 
Petty Bag, (in whoſe Office the Proceedings of This Court are Filed 
and kept) The Six A4ttornies. TE PSs. | 
This Court hath m Zuri/difion to hold Plea of Scire Facias for 4 Inf. 29, 
Repeal of the King's Letters Patents, at the Suit of a Former Pa- Bang. Ahr. 
tentee, When they are Granted to ſeveral Perſons for one and the 16. 
ſame Thing. But When they are againſt Law, or Granted upon a 
Falſe Suggeſtion, The King may have a Sire Facias to Repeal his 
own Grant by Letters Patents. [See the 18 H. 6. chap. 1. 3 Ed. s. 
chap. 4. 13 Eliz. chap. 6.] Here alſo It may Hold Plea of Petitions, 
Monſtrans de Droit, (i. e.) for a Subject to be reſtored unto Lands, 
Oc. which he ſhews to be his Right. [See 34 Ed. 3: chap. 14. | 
36 Ed. 3. chap» 13. 4 Rep. 54.] Traverſes of Offices, 5 6.) To 
prove that an Inquiſition taken of Lands or Goods is defective and 
wrong. There may be alſo a Scire Facias upon Recognizances in 
this Court. [See the 23 H. S. chap. 6.] Execution upon a Statute- 
Staple, Gc. But the Execution upon a Statute- Merchant is return- 
able in the King's Bench or Common Pleat. And This Court 
may hold Plea of All Perſonal Actions By or againſt any Officer of 
this Court, and, By Acts of Parliament, of ſeveral Offenſes and 
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Tbe Feb n under the Gtest Seal” and in Latin, according to 
the [it is ow in Eagliſb, as te All other Law- 
a 2 2. hap: 26,]. But ror 87 Parties com to 

tus, Phi Lahde K. 42 Catife by the Record 
be Peltrels 12 Bastel 4 e King's Bench, 


tö be Tried there; And after Trial It is to e Remlundec into Chan- 
1715 —— — 7 7 be 2 there according to the Rules 
tl 


of Low there is a emufrret in Law, It 
Ali be 4 ps ad 119 of in "this Court. Upon à Judgment Gi- 
ven Sy this Cdutt a dudge of Error doth lie eturnable into the 
* 8 Bench. , 


* 4 Inſt. So. his Court is ſaid to be Ofcina bee out of par all Orig 
I. rits, All Commiſſions o 84 l 66. nkrupts, Sewer 0 
Idoots, Lunaticks, thr. that paſs under the Gieatt Seal, do go fo 
* x 148. $i. And for Theſe Ends this Court is always open. S0 one from ende 
may have ati Habens Corpus, Prohibition, Gr. in the Vacation; 
8 fue out of other Coufts only in the Term - Time. Here al- 
See may be bad to Fonte itneffes to appear in other 
7 Hos go Power to call them. SN. 
p * loft, . 10 P 1 Th e e Aris Court is a Court of Eyuy, and Prbbctds 
$2, $4. ules of Equity 540 Conſcienee. This Equi 1 . in 
12 the Rigour of the Common Law (for it rat 
the intention than the Words of the Law) and Exerting Pocher, 8 in 
| Caſes wherein the Subject is without Remedy | in the Courts of 
OH Cominon Law. 
+ 4.87, 4 A Commiſſion or Letters Patents, without an Act of 'Parlia- 


8. ment, cannot raiſe a Court of Equi But a Court of £ i 
72 Rep. aus. ** be Held by Preſcription. Of, an 7 


2 Roll, Abr. 


: 24 05 The jord Chantelbr or Lord Keeper 


164. The Officers. are Theſo that follow, (eis) 


the Chief e Jute in this 
Extraordinary Court of Equity, as well as in the Ordinary Court of 
f 41nft.87, Common Law. * He is not | mats by Letters Paten _ by the De- 
livery of the Great or Broa Seu to Him, and by taking an Oath to 
Serve the King and his People Faithfull in che Offer 6 fr ord Chan- 
t 2 luft. 552 2, cellot. [See the Oath, 4 Dif. 88.] * This Broad Seal is ſaid to be 
af. 856. (nei, Ngn; under ne fre pl Dominion Charters, Let. 
« 2 Rep. 16. ters Patents, Writs, c. as hath been ſaid. the Common 
1 Abr. Law no Grant of any Land by the King is Available „ of A wa 
but under this Great Seal. See of the LOOM Council. 4 J 
* 41nft. 16. * When an Act of Parliament doth Aut the Chancel- 
4).a 34. b. lor, or Lord Keeper, To Grant any Commiſſion under the Great 
Seat, He may Grant the fame without further Warrant, becauſe 
the Ki is Party to the Act. 
The Lord Chancellot or Lord Keeper is to 14 r all Hoſpitals and 
| Pree Chapel s of the Pere or Arid it is his Privilege, to 
Preſent 174 all the King's s of or under Twenty Pounds in the 
King's Books, Where the King is Patron in Right of his Crown; but 
not if the King Hath them i a Collateral Title, as by Lapfe. For 
then the King Hümſelf ſhall Prefent. [See the 22 Ed. 4. chip. 18. 
and a, Htooeſotir, Book : 2. chap. 2. ane. Th ; 25 
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? Nunquam decurritur ad extraordinarium, ſed ubi deficit ordinarium. 4 loſt. 84. 
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Zy the 5 Blix. ci 18. The Authority, Preheiiinents w__ py 


vantage of the Lord Kebpes! of the Great Seal, aud of the Lord 
Chancellor, are Declared to be the ſame to all Intenrs and Purpoſerc 

"By the 1 W. & M. Seſſ. 1. low 21. Commiſſionets 20 be appbint- 
ed to execute the Office- of Lord Chantellory or Tord Keeper, may 
uſe and exerciſe like Furiſdition, &e; which the Lord Chancellor 
or Lord Keeper of Right ought Fo aſe, as belonging to their Offices, 
or ot hertoiſe. 

One Commiſſioner may "Hear Mu, and give Orders touchi ng 
Interlocatory Proceedings, &. 


The Lord Chancellor (or Lord Nespeh) in caſe of Siek getz, or a 4 Inſt. * * 


Extraordinary Buſineſs, may call ſome of the Judges to Aſhft fim. 
But He cannot make a Deputy: 
He hath Twelve Maſters under Him Gbereof the Maſter of the 


Rolls i is the Chief, as before Obſerved. 2 The Maſter of the Roll. TATA 
in his Abſence doth make Orders and Dectees. This Office is grant- Cromgy. 


ed by the King for Life or at Will. [See His Oath, 18 22 
chap. 16. "The judicial Authority of the Maſter of the Rolls is 
2 by Statute 3 Geb. 2. eh 
The 
ot Lord Keeper, or to the Maſter of the Rolls, and fit with them; 4 
To whom References touching Accounts, Matters of Practice, e. 
are made, upon which they make a Report. They take Aftdavits 
or Oaths in Writing) made before Them, Acknowledgment of | 
Recognizances, &c. [See Their Oath 18 Ed. 3. chap. 1 

And the 13 Car. 2. (not Printed) Concerhing the Office "of the Mas 
ſters in Chancery.) ' 

[See by 1 Geo. 1. chap. 32. which NY the Offico of Accountant 
gener | 

There are alſo in this Cenrt ſeveral other Officers: As; 

The Regifter; who Hath many R egiſters under him to fit in Cort; 
and to Raw es an Beten In ww Office are filed all 
Reports aſters rendes, all Exce trons ta- 
15 any of the ſaid 1 5 T 

The Six Clerks; in whole Office all Proceedings: uport Bill and An- 
ſwer, all Proceedings To the Decree, and after, are made. From 
whotn Likewiſe Ine ſome Patents, as Patdorls for thoſe that are 
Guilty of Chancemedley, Patents for Ambaſſadors, Commiſſions of 
Bankrupts. And ' 270 Drawn up by their $72tix i" Clerks, of 
which each Six Clerk keeps a Set Nacht. 'The Office of a Six Clerk 
is in the Gift of the Maſter of the Rol. [See 14 H. 8. chap. S.] 

Here are alſo the Maſters of the gubpæn Office The Clerk of the 
Afrdavits, where you File ſich 4fidavits as are uſed in Court; The 
Examiner, Who take the Depoſitions of Witneſſes, and make out 

Copies of the Depoſitions; The Clerks of the [Chapel of the} Rolls, 

who fit conſtantly in the Rolls, to Search for Deeds, 3s The Der 
of the Court, of hath the Cuſtody of all Money Depoſited in 
Court; Tho Serjeant at Arms, who tarrieth the Mace before the 
Lord Chancellor, or Lord Keeper, and by whom; or his Subſtitutes, 
Perſons Standing in Contem * of e dhe Court are ſeized as Priſoners; 
The Warden of the Bret, who receives ſuch Prifoners, às are Com- 


3.74 K 95 


a 
Maſters in Chancery are Adee to the Lord Chancellor 41 inf. 467. 


mitted by the Court; The Clerk of the Appeals. [See 2 H. 8. ch. 19. « intl. 84; 


2. The Juriſditbion and Potver of bert of Equis 1. is of va Ig. Jur. 
Extent, tho no Court of © Record, Almoſt all Cauſes of Oat = 4 % 
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and Moment, Fiiſt or Laſt, have 41 ir Determination here. In 

* 4 Inſt, 213. this Court the Lord Chumtellir Himſelf may ſuc. | But he cannot 
„f. mate a Decree in his un Capſe. . Here Relief. is often Given, 
Fox or aa d ate goteithfanding hip Minority; For or a- 
gainſt a Married Moman, notwithſtanding her Coverture. In ſome 
Caſes Sbe may ſue Her Husband, as for Alimony or Maintenance, 

when they ere parted, Cc. She may ſuo without Her Husband, 

when He is Beyond Sea, Gc. Alſo ſne may be compell'd to Anſwer 

without Her Husband. Here Hxrcutors may ſue. One. another, or 

one Executor alone without the Reſt may be ſucd. But he ſhall 

de charged for no more than he has receiv ccc. 

Wen, 4 All Frauds and Deceits, for which there is no Remedy at Com- 


” — 


Symb.Of mon Law; All Accidents, as to Relieve Obligors Mortgagors, Gc. 
Seck. 18, 19. againſt Penalties and Forfeitures upon Statutes, Bonds, Mortgages, 
4 Ind. $4. . Cc. where the Intention was to pay thę Pebt or Duty, but ſome 
745, % Enxtragtdinary Matter happen d to Diſable; the Debtor; and all 
751, 7, Breaches of Truſt and Confidence, not Executed by the 27 H. 8. 
253» 756 chap. 10. concerning Uſes, are properly Cognizable 115 and are al- 
8 low'd by all Parties to be under its Juriſdiction., Alſo this Court 
S. Will afford Relief, when Unreaſonable Engagements have been 
made, or Engagements without Conſideration; where a Charge 
lies upon One Man alone at Common Law, to make others contri- 
bute to the Charge; It will compel Men to Perform their Agree- 

ments; Reduce the General Cuſtoms of a Manor to a Certainty; 
Relieve a Copyholder againſt the ill Uſage of the Lord; Aſcertain 
Fines of Copyhaldem: Decree, for a Liberty of Common, Fiſhing, 

Oc. and upon Every Interruption Order an Attachment; Decree for 
Incloſures to be made of Lands and Grounds that are Common, 
or for encloſing Lands in a Pariſh, forcing the Parſon to Conſent 

upon an Equivalent where others Agree; Decree for. Recovery of 

Money or Land Given to Charitable Uſes and Miſemploy d; Diſtin- 
uiſh a Man's Land Confounded with others; Decree that one 
have the Tuition of a Child; Force Unreaſonable Creditors to 
compound with an Unfortunate Debtor not by ill Husbandry; Make 
Executors and Others Give Security and Intereſt for Money that is 
to lie long in their Hands; Order the Performance of a Will, eſpe- 
cially if it concerns Land; confirm a Title to Land, &c. tho' One 
* hath loſt his Writings by which he ſhould make out his Title; Make 
Conveyances, Defective thro Fraud or. Miſtake, Good and Perfect; 

Enforce the inrolment of a Deed; if there is need for it; Force 
Men to come to an Account with each Other; Avoid the Bar of 

an Action by Reaſon of the Statutes of Limitation [O.]; Decree 

for Things in Action upon Aſſignment to an Aſſignee upon Conſide- 

Crompt. ration, 270 © In ſuch like Caſes, The Court may, without any Re- 
1 8 Adr. gard to Form or Miſpleading, proceed to a Decree according to 
372. Equity and Good Conſcience. | "66 + 
Note, That this Court will not Retain a Suit by Eugliſb Bill 

under 104, Value, Except in Caſes of Charity; . nor under the Va- 
lue of 4o f. per Aunum in Lands, Except it be for a Rent-Service, Oc. 

This Court alſo will Reſtrain other Courts, that Exceed their Ju- 

riſdiction, and Remove the Suit to it ſelf By Cærtiorar r. 
hut let it be Obſerved, That in all Caſes where the Plaintiff hath 

His Remedy at Common Law, He ought not to be Relieved here. 
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Nor will this Court give Relief, where the Subſtance of the Suit 
tends to the Overthrow of an Act of Parliament made for the Pub- 
lick Peace, or to the Overthrow of any Fundamental Point of 
Common Law, or take from other Courts their Peculiar Juriſdiction; 
though, Judgments and Sentences in other Courts may be Examined 
in Equity. [See the 4 H. 4. cho: 23. and upon that Statute Dr. 
& Stud. Dial. 1. chap. 18. 15 H. 6. chap. 4. and the 3 ft. 119, 
5 37 124. 4 Laſt. 84, 85, 86, 87. And ſee more at large Crompr. 


— 
* 


r. Tit. Chancery, and the Reports of Tothil, Cary, Chancery 
7 c. For the Juriſdiction and Power of the Court of Chan- 


Caſes, 


cery.. And, ſee, Of Premmire, Book 3. chap. IJ 
{4 15 Method of Proceedings in this Court, is, Fitſt, To File 

a Bull, of Complaint [Sce Weis Symb. Of Chancery, Sept. 20, 21, 22, 

23 Oc. the 4 & 1 Aun. chaps 16. f. 23. ] for ſome Fraud, Force 

ar. Injury done, Fan And if the Bill is to Quiet the 

Poſſeſſion Kg Lands or to ſta Waſte, or to ſtay Proceedings at Law; 

an; 1junttion is alſo therein Pray d. „ 6 140 

"When the Bill is Filed, Proceſs of Szbpena muſt be taken out, 

To Compel the Defendant to appear upon Pain of 100 J. (being 

Words of a8 and Anſwer the Bill. If he doth not appear, theti 

upon Affidanit of the Servieę of it Perſonally, or that it was left at 

his Dwelling Houſe with his Wife or Servant, or that it was hung 

at his Door, G, an Attachment iſſues out againſt hint; and if a 

Non eſt Inoventas.is Return'd, then an Attachment with Proclama- 

rſont Goes againſt him; and if he ſtands further out in Contempt, 

then a Commiſſion of Rebellion may be iſſued forth, directed to the 

Sheriff, or to Private Perſons, for ch g of him, and the 

Bringing of him to the Feet Priſon, the proper Priſon of this Court, 

for which Purpoſe they may break open any Door, [.I If the De- 

fendant ſtands further out in Contempt, A Ser jeaut at Arms may 

be ſent to take Him. And if He cannot be taken, A Sequeſtration 

of his Land; may be obtained, till he doth appear. [See 5 Ceo. 2. 

chap. 25. for making Proceſs effectual againſt Perſons who abſcond.] 
But if a Peer is Defendant, My Lord Chancellor, &c. firſt ! wens? 
writes a Letter to Him, and if he does not Appear, Then a Sub- Amn. Of 

pena goes out, and (if he is ſtill in Contempt) an Order to ſhew Sed. 20 
Cauſe why a Sequeftration ſhould not go forth; and if he ſtill ſtands 2 Vent. 342 
17 5 A 3 goes forth; but no Proceſs of Contempt againſt 5% ́w? 

Ferſon. | 23 0 Uk TY er | bb 1.1 41 44438 --d - * 

There are ſeveral Other Sulpœæna's befides a Sabpæua To Anſiver; 

as a Subpana. To make better Anſeer,' — — To Reply, [C. 

Subpena To Rejoin, A Subpena for Witneſſes to Teſtify, [Ses of 

the Ordinary or Legal Court of Chancery, ſipra.] A Subpena for 
Publication of the Depoſitions of Witneſles, To Hear Judgment, 

To Bring in Writings, For.Cofts, Ge. All the Proceſſes of Con- 

tempt are likewife taken againſt thoſe that Obey not 'Orders,. ot 

ſtand otherwiſe in Contempt of the Coutt. U b 

s When the Defendant does appear, Then the Proceedings 
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\ | eren | are Bye Weſt's 
the Defendant's Auſeuer to the Engliſb Bill of Complaint; if there is mb. O 
no Cauſe for Plea (To the ite in Diſability of the Perſon, Sd. * 
or in Bar) or Demurter to the Bill. {Sed of Plex and Demurrer, 4 
chap, 4. poft.] Then the Plaintiff Enters his Replication, unleſo he 
files Exceptions again the Ale 85 jſuitient, referring jo 

A ob | Maſter 
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Maſter to Report whether It is inſufficient or not; To which Repott 
Exceptions alſo may be made bythe Parties. The Anſwer, Repli- 
cation ahd Rejoynder, (5c. being ſettled, and the Parties being come 
to Iſſue, J/irnefſes are to be Examin'd upon IJnterrogatories purſu- 
ant to the Bill or Anſwer, either in Court or by Commiſſion (call'd 
a Dedimus Poteſtatem) in the Country; [See the Curt of 'Commiſ? 
ſioners For Examination of Withefſor, infra.) Then when the 
Plaintiff and Defendant have Examined their Witneſſes, There is 
to be Publication of the Depoſitiofrs of the Witneſſes, and the Cath 
is to be ſet down for Hearing, After which follows the Decree: 
The Decree being ſerved upon the Party under the Scal of the 
Court, and not Fang Hu all the Proceſſes of Contempt will Iſſue 
out againſt him for his Impriſonment, till he yields Obedience to 
it; or there may be an Ixjunttion granted for Poſſeſſiop of Lam, 
whore the Decree is for Land, and the Party remains Obſlinats af? 

ter his Impriſonment. And if this is Diſobey'd, The Court i ay 
Grant a Segneſtration of the Land: or a 'Commiſſion' to ſbme Ju- 
ſtices (and if need be, a Writ of Aſſiſtanee of the Sheriff) oo 
the Plaintiff in Poſſeſſion. Tho' it has been ſtrongly urged, t at 
k 4 laſt. 84, This Court of Equity can bind h the Perſon only, not the Eſtate 
£13 wi. Tar, Of the Defendant's Lands; nor Property of his Goods and Chat- 
41. b. tels. 4 1 9K 25" vo 4 e e 
: Danv, Abr. If the Plaintiff Diſmiſſeth his own Bill, or the Defendant Diſmiſ- 
TR ſeth the ſame for want of ' Proſecution, The Bill is to be Diſmiſſed 
with Coſts, to be 'Taxed by the Maſter. [See the 15 H. 6. chap. 4. 
467 fun. chap. 16. g. 24] And ſo if the Decree is on Beha of 
the Defendant. | ar Sire ras 
In ſeveral Parts of theſe Procecdings, There may be Afrdavits, 
Petitions, Motions, References, Reports, Certificates, Interlocutory 
Orders, Injunctions, &c. Laſtly, There may be a Bill of Revje 
where there is any Error in Law, or an 4ppeal to the Houſe o 
Lords. [See the 12 J. z. chap. 3. For Exhibiting Bills in Chan- 
cery, &c. againſt any entituled to 3 of Parliament; And ſee 
Meſts Symb. Of Chancetmy Proceedings, Oc. Bohun's Curſus Cancel- 
tarie per Tot.) © © 9 e e 


pry 1 * 


464 A Iuſtitute of the 
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Of the Court V. The Court of King's Bench (becauſe the Proceedings are ſup- 
| —_— poſed to be Coram Nobis (i. e. Rege) ubicunque fuerimus in An- 
i 1 Inſt. 71. b. glid) conſiſts of a Chief Juſtice created by Mrit, who is a Lord by 
_ 12 Office while he —_ it, and Three other Judges created by 
73, 74.75, Letters Patents. All of them are to Continue Quam Diu ſe bene 
76. Geſpſerint.. [See the 12 ,. 3. way. 2.] This Court'is removeable at 
'The Seal of this Court is in the Cuſtody of the Lord 
Chief Juſtice. Hr nary 3 * d 
4 Inft. 3. The Judges in this Court are the Sovereign Juſtices of Oyer and 
4 Rep. 57. Terminer, Gaol-Delivery, and of Eyre; ¶ See of the Ct of Ares, 
5 Pe" infra.) Conſervators of the Peace of England, and the Sovereign 
Coroners of the Land. [See their Oath, i8 Ed. 3. Stat. 4. chap. 3. 

. = 2 Inft. 166. m They Have Supreme Authority, the King Himſelf being ſuppoſ 
: Fo 5, by the Law to ſit there; u tho the King doth Judge by His Judges, 
71. ' who eyen.in his Preſence Anſwer all the Motions, Oc. the King him- 
ſelf cannot Judge in his own Cauſe. And tho ſeveral Statutes ſay, That 
Delinquents ſhall be Find at the Vill of the King, It is y = - 
wa. | erſtood, 


& 2 Inſt. 555. Pleaſure. 
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derſtood, that the Fine ſhall be impoſed by his Ines, according to 
Law; for that is the Will of the King. 

I ſhall ſet forth the JOG na . of this Court and lin ye 
riſdiftion. 


1. Asto the 3 | 
The Subordinate Officers on the 3 4” or 85 Pleas & 500 


8 


Crown, are The Clerk of the Crown with his Secondary and Clerks, 


Ge. who frame all Inditments, 5c. 


Mk, Subordinate. Officers on the Plea-ſide o or Galli de betwixt 


arty and — 2 are the Chief Clerk or the Prot honotary, who 
bach His Secondary and Clerks. The Secondary, commonly call d 
the Maſter, — 4 Matters Referr d to him by the Court to be 
Examined and Reported; He Signs all Judgments, Taxes. Coſts, 
gives Rules to Anſwer and Reply, ©c. informs the Court in Mat- 
ters of Practice, c. The Clerks are the proper, Attornies here, 
who Enter Declarations, Pleas, : Record all Orders, Rules, Judg- 
ments, Verdicts, (5c. The Prothonotary bath alſo a Deputy, who 
keeps the Stamp for Signing all Writs.and Proceſs, and keeps Re- 
membrances of all Records, Files, Writs Return d, Writs of Error, 
Common or Special Bail. 

The Cuftos Breoium Files all Orig nals and other Writs, in | Order 
to Outlawry, Examines and Seals ll Records of Niſi Prius for. 
Trials at the Aſſizes, and keeps ſeveral Clerks under him. 

The Clerk of the Papers makes up all Special Pleadings and De: 
murrers. 

The Clerk of the Diilarations files all Declarations after they: are 
Ingroſſed in Parchment till Iſſue joined. 

The Signer and Sealer of Bills of Middleſex, keep 8 a Bock to 
Enter the Plaintiffs and Defendants Names in all ſuch Writs, 
and here the Defendants in Bills of Middleſex enter their Ap- 

n 

The Clerk of the Rules takes Notes of all Rules and orders made 

in Court on the Plea-ſide: and afterwards Draws them up, and, En- 
ters them in a Book at large. He alſo Files all Afidavits uſed in 
Court, and with him are given all Rules of Courſe, &c, 

See the 29 Car. 2. chap. 5. Concerning Commiſſioners to take 4A. 
aavits in the Country, touching any Matter depending in the Courts 
at Weſtminſter. 16 & 17 Car. 2. chap. a Concerning the Duchy 
of Lancafter. For all 4fidavits muſt. . 
Judges of the Court, or before a Conhuigoner e by Act 
of Parliament] 1 

The Philizers, one for each Cout aty, make the mean Proceſs, 
after the Original in Suing to the Outlawry. . 

'The Clerk of the Errors allows all Writs of Errors, and makes 35 


perſedeas thereon, He alſo Tranſcribes the Records, to be N 2 


5 into the Exch equer· Chamber, or Houſe of Lords. | 
1 COT 5 the W and Poſteg' fs Files Bail. Pieces, Marks 
the Foſteas, G M. LOST, 
The Marſhall of the King, 5 Beach Ha th the Cuſtod do all Pris 
ſoners, Committed by the Court. 2 ? <a ORF YE - 
There are alſo e Sh be e o and Porter 
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made before One of the 


4. 
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80] Mets the” ion of this Court. | 
he Juriſdi 407 0 of This Court is oat arid over all E nd. 
K wth Ffurtfdietroni' in Cyimimal and Civil Cauſes, and accordingly 


zs divided into a Crowr-ſide and a Plea- ſide. 
„4 Inft. 1. o The Ae Originally takes Cognizance of all Treaſons Fe- 
25 a rs, tendin ing to the Breach of the Peace, or Op- 
cn Nt of he Fed; are of all Cauſe ponent by Wi by Way of 1n- 
from 
5 


Hawk. P. C. 
t, Hiquffttibn or Information. this Office Iidments 
chap. 3 Il. inf fn Court, ans Orders of Slows 5 Gr. may be Re- 
a Reſcous may be Returned by 45 She- 
fs. Is 25 Ho & Fi and of Murder by Miſadventure, 
"Cx hither of Courſe. Hence alſo Iſſue ese pee for 
By 55 Orders; Concerning 1 i 0 Fay al be 
a n Oath to Interrogatories; an ui all be 
wi + Lowe Diſcharged. af 1 
2 — File 8 54 80 me oe 12 8 muten . 
7 oming or the ng's Bench into any Coupty, the 
g's 116. BY ers. of Commiſſion of Oyzr 100 ied, Gl Belirzzy 0 
we e that Have Conu ſance of Pleas, Ge. are ſuſpended wit 5 
chap 5 2 to them during the Lem. But dy a a Specia Commiſſion 
of Quer and. Ti 2 2 77 the Commiſſioners may fit in the ſame 
C9 | "where: the Vero; s Bench fits, and proceed upon an Indictment 
und f he Vacation. 
he Iuſtices rome: this Court have no Commiſſion, or other Means 
HT eas, but their Power is Original and Ordinary. For when 
Ta Bok King hath appointed them g hey ave hav o_ uriſal Jon from the 
both"in Criminal and Ci the 6 H. 8. ch. 6. 
For Remitting Priſoners with 25 Miete to the Places where 
* ies 5 Committed. 7.5K A. 1 18. and chap. 


Haceming tlie Ae 0 AA 
12 11, 2. F On the Pied ful, orthe Civil 88881 It one Yognizanch in 


all Plees By BY, for Debt, Detinue, Covenant, Account, and of All 

- A 78, LETT cnet, upe 5 i Promiſes, Scandalous Words, 

905 5 99 "og Penal Statutes, and all 
be Ae 


9 4 bit. 74. 


= ſt any Perfon ſu 
tothe in the Cuſtody of 3 5 5 as Every one ſhed h lee fop- 
if 


inſt any Off 
are ſhed in any 


iniſfer or Clerk of the Court, 'Theſs © | 
1 vs mull Fave the Privile geb this of theit 


endance there. T His Cont allo may hold Plea By Hit 
out ce Chancery of all Treſpaſſes Quart of et Arni, Ren Lvins, 


2 * 1. ch. 3. 1 ives Power, to hold Plea 
i, ill, againſt lots Having = Parl lament; And ſce the 
TOR" 
225 21. 4 of 7 pre pi 11 N 


e * 

= Rieser 5 1255 b man 28 Ce ad I, 
Sers 4 e great th 4 d Batt in Tran. 

[Se G e Corpus upon Alle: to Relieve "Fl 

k F 1 For upon-Return of the Cauſe They _ 


urt; N * 
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It Granteth Prohibitions to Courts Weder u and Feeleſiaſtical, 
to keep 'Them within their proper Juriſdiction. 

Alſo, This Court may Bail any Perſon whatſoever; Reſtore 
Freemen unjuſtly Diifranchiſed, Repeal the Patent of the King 
by Scire facias, Oc. 

The Errors of the King's Bench cannot be Rever ſed but in the 
Honſe of Lords, except in ſome Caſes when the Action is tirſt Com- 
menced in the K. B. (and not by Original out of Chancery) accord- 
ing to the 27 Fliz. chap. 28. By which Statute the Error may be 
Examined in the Exchequer-Chamber. But thence too it may be 
Removed into Parliament. | See the Manner of the Proceedings in 
Civil and Criminal Cauſes, chap. 4, & 5. poſt.) 


VI. The Court of * Common Pleas (otherwiſe the Common Bench) Of che Cours 
is the King's Court held at Veſtmiuſter-hall, or other certain Place ＋ . 
Coram Juſticiariis noſtris apud Ile ſtonaſterium, gc. Tho' in: 1 * 51. b. 
Antient Time Common Pleas were holden in the King's Bench, 

which was Removable at Pleaſure. [See the Pref. to the 8 and 9 

Rep. 8 Rep. 145. 1. 1710 b. 2 Inſt. 22, 23. For the Antiquity 

of This Court.] 


Let us View its Officers and Furiſdiftion: 


1. Of the Officers. 

In this Court are Four Judges, (viz.) The Chief Fuftice (who i is 

a Lord by His Office whilſt He Holds it) affiſted with Three other 
TG They are created by. u Letters Patents Oam diu ſe hene * 41aft. too; 
Gefferint. [See the 12 F. 3. chap. 2; And ſee their Oath, 18 Ed. 

tat. 4. chap. 3. 

The Lord Chief Juſtice is placed: on the Bench by the Lord 
Chancellor or Keeper; and the Other Judges by the Chancellor or 
Keeper and the Lord Chicf Juſtice, * The Seal of this Court is 2 Inſt. 555; 
Committed to the Cuſtody of the Lord Chief Juſtice. | 

The Reſt of the Officers belonging to this Court, are; 4 Inft. tory 

The Cuftor Brevium; who files and keeps all Writs returnable 
Here, and at the End of every Term — 5 from the Prothond- 
taries all the Records of Nifs Prius or Poſtea, G. 
The Three Prothonotaries ; who enter all Pleadirigs, Record and 
Exemplify All Dee Recoveries, G. They have their Secon- 
daries. 

The Clerk * the Warrants; who Enters all Warrants of Attor- 
ney for Plaintiff and Defendant, and all Deeds of Indentur of Bar- 
gain and Sale acknowledged in Ge. before ee” Judge 8 | 
out of Courts „ % ASA OTA TO hit LNG 

The Fourteen Philizers;> who; hoviighſeveral Counties of Eng 
Jand Divided amongſt them, make but all Meſne Proceſs, as CA. 
piar, Alias, : Bluries Gi. between the Original Maio und the tp 
5 mee do GOnftringo on Hias T1109 7 0 Ablinf! 

The Clerk of the Elm; uw kbepeth, the Nou Abredg „or 
Enters all Actions where Fflbitis doilie:1Heralfo rovides/Parthnicht 
and tuts it into Rolls marking the Numbers ere, Gel! 
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z 4 Inſt. 100. 
* 4 Inſt. 99, 


Four Exigenters; cach being appointed for ſeveral Counties, 
make all Exigents and Proclamations in Order to an Outlawry upon 
the Return of the Pluries Capias brought to them. 

The Clerk of the Syperſedeas'; who makes Writs to Superſede the 
Outlawry, upon the Parties appearing to the Exigent. 

The Clerk of the Qutlawries ; who makes the Capias Utlagatum 
upon the Return of the Exigents. He is only a Deputy to the 
3 General for the Time being, who is Maſter of this Of- 

ce. | 

The Clerk of the Fiiries; who makes the Writs of Habeas Cor- 
pora Fur. or Diſtringas Furat. for the Summoning Jurics to ap- 
pear either in the Court or at the Aſſizes, after the Panel is Return- 
ed by the Sheriff upon the Venire Facias for the Trial of Iſſues. 

The Chirographer [or Cyrographer ;] who engroſſeth all Fines 
upon Writs of Covenants, makes the Indentures of all Fines Le- 
vied, and Delivers them to the Parties, &c. {See Meſt. 2. chap. 44. 
2 H. 4. chap. 8.] yh FS TRIO. 

The Clerk of the King's Silver; who Enters upon Record the 
\Money which the King is to have upon the Fines; or the Poſt-Fines, 
according to the Value of the Land, as it is rated upon the Writs 
'of Covenant. 

The Clerk of the Tnrollments of Fines and Recoveries ; who Re- 
turns all Writs of Covenant upon Fines, as alſo Writs of Entry, 
SIONS and Seiſin upon Writs of Recovery, &c. [See 23 Eliz. 
chap. 2. | | 

The Clerk of the Errors; who makes out the Superſedeat upon 
Writs of Error, and doth Tranſeribe the Records out of the Com- 
mon Pleas into the King's Bench. 

The Clerk of the Treaſury; who keepeth the Rolls of the Court, 
and makes Copies and Exemplifications thereof, makes up and Seals 
all Records of Nifs Prius, which are after the ſame Term where- 
in Iſſue is joined, & Co | . ; . | 19 43 

The Proclamator of the Court; The Keeper of the Court; Four 
Cryers or Tipſtaves, Subſtitute to the Proclamators. (ET 

The Warden of the Feet; or of the Priſon proper for All Com- 
mitments out of the Court. oP 

None are Admitted to Plead at the Bar, or to Sign any Special 
Pleadings in this Court, but Ser jeans at Law. £3 

The Attornies are not Limited to any certain Number. 


— 9925 As to the Juri dittion. 11 r 197 6 „ 

The 2 Zariſdittion of this Court is General, and Extendeth it 
ſelf throughout all Exgland. It hath Juriſdiction in All Civil 
Cauſes, Real, Perſonal, or Mixt. Real, or concerning Inheritan- 
ces, by which Pines and Recoveries do paſs,” and all other Real 
Actions by Original Writs. In Perſonal and Mixe Actions This 
Court and the King's Bench, for the moſt Part, have a concurrent 
Juriſdiction. But this Court hath no Cognizance of. Pleat of the 
Crown. Commer Pleas are ſaid to be All Pleas that are not Pleas 
of the Crown. [or Actions upon the Caſe] oo 97! 
_ "Regularly This Court cannot Hold any Plea in any Action Real, 
Perſonal or Mixt, but by Mrit out of the Chancery Returnable in 
this Court. But in certain Caſes it may Hold Plea by Bill (with- 
eil or Den gen r 
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out any Writ in the Chancery) For or Againſt an Officer or other 
age Perſon of, this Court. And This Court; without Any 

rit, upon a Suggeſtion may Grant Prohibition, where there is 
neither Plea or Writ of Attachment Depending, to keep Temporal 
and Eccleſiaſtical Courts within their due Bounds. Alſo this Court 
hath Juriſdiction for the Puniſhment of their Officers and Miniſters. 
In a Word, All Actions cognizable by this Court, come thither 
either by Original, as Arreſts and Outlawries; By Privilege or At- 
tachment, For or Againſt privileged Perſons; Out of the Inferior 
Courts, Not of Record, By Pone, Tolt; Recordare, Accedas ad 
Curiam, or Writ of Falſe Fudement. [See Of Mriti, chap. 4: poſt] 
But the moſt uſual Way of Removing Cauſes out of Inferior Courts 
is by Certiorari or Habeas Corpus. 


* e 
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VII. 5 The Court of Exchequer (Scaccarium Computorum, from Of the Court 
the Reſemblance that the Chequer'd Cloth bears to a Cheſs-Board, 3 
which covereth the Great Table in that Court) is the laſt of the » 2 Inſt. $54, 
Four Courts at Weſtminſter. An antient Court of Record, ſet up 4 Inſt. 112. 
to order the Rights and Revenues of the Crown, and for Debts 
and Duties due to the King in Right of His Crown. 5 

This Court conſiſts of © Tuo Parts, whereof the Upper Part deal- 4 Inf. 103. 
eth eſpecially in the Judicial Hearing and Determining all Cauſes 
belonging to the King's 'Treaſure; The Lower Part (call'd the Re- 
cerpt of the Exchequer) in Receiving and Paying Moncy. 

Each hath its proper Officers, _ 333 T ME 

4 The Upper Court is Governed by the Lord High Treaſurer, * 4 oft. ic. 
the Keeper of the King's Treaſure, and of Foreign and Domeſtick 
Records. He hath this Office by -the Delivery of a White Staff at 
the King's Will and Pleaſure. [See His Oath and Duty, 4 Inſt. 104. ] 

This Office is ſometimes Executed by Commiſſion. He is alſo Trea- 

ſurer of the Exchequer by Letters Patents. 3 5 

The © Chancellor and Vnder-Treaſurer Governs this Court under : toi. 555. 

70 Lord High Treaſurer, and hath the Cuſtody of the Seal of This 4 luft. 104. 
ourt. iy 1 n. Nee : « : 

f It is Uſual, under this Seal to Grant Leaſes for Life gr Years ; * 5 Rep. 18; 
eſpecially in ſmall Things, and to Poor Men. But in Matters of Kell. Ab- 
Great Concern; it is the ſureſt Way; to take a Leaſe under the 183. : 
Great Seal. p 288 Let , oO ons un rfl ; Cro. 513; 

The Lord Chief Baron is the Chief Judge of this Court, aſſiſted *** 
with Three other Barons, Who are the E Sovereign Auditors of Eng- 8 2 Inft. 381. 
land, and Hear and Determine All Cauſes in Law or Equity. They 4 lat. 143. 
are created by Letters Patents, Unamdiu ſe bene: Gefſerint: {Sec » 4 lol. 11. 
the 12 V. z. chep. 2. and fee their Oath; 4 1zft. 109. DARE 1] 3 Civ, 203. 
There alfo ſits in this Court another Baron, call'd the Hui ſur 
Baron, who, Adminiſters the Oath Of all High Sheriffs Unger-Sbe⸗ 
riffs, Bailiffs, Auditors, Receivers. Collectors, Controllers, Sutyey- 
vors and Searchers of All the Cuſtoms in Englan te. 
The 'I'wo | Chamberlains keep the Keys of the Treaſury; Where i rok. 106.4. 
the Records do lie wirh che Book. of 'Dopeſday. They Have a | it 35. 
Vote in Pricking of Sheriffs, G G66. 1 10 nn ä 
The King's Attorney Genęal is made Privy to all Extraordinary 
Matiers Tune ce and Euhibits in His Own Name all Informa- 
tions for Conceal ment of Cultoms, Seiatues and Receipts; as alſo In- 


formations 
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formations for Intruſions, Waſtes, Spoils, Encroachments and An— 
noyances done upon any of the King's Lands, Oc. or Informations 
upon Penal Statutes, Forfeitures and Breach of Covenant. 
The Subordinate Officers in this Upper Exchequer, are, | 
The Remembrancers, who keep the Records of the Court of Ex- 
chequer betwixt the King and His Subjects, and Enter the Rules 
„ 3Inſt. 106, and Orders there made. k One is called the King's Remembrancer, the 
——_ Other, The Lord Treaſurer's Remembrancer. TSce Cowel's Interpre- 
ter, v. Remembrancer, &c.] Theſe Remembrancers have ſeveral 
Attornies in their Offices, to do Buſineſs under them. There is alſo 
! 4 Inſt. 106, a 4 Remembrancer of the Firſt-Fraits, who takes Bonds of the Be- 
128 neficed Clergy for Firſt-Fruits and Tenths, and makes Proceſs A- 
gainſt Thoſe that do not pay the ſame. [See the Statutes con- 
cerning Firſt-Fruits and Tenths under Tit. Archbiſhop; Archdeacon, 
| Parſon, Book 1. chap. 3.] | | 
„ Inſt. 1, The Clerk of the m Pipe; in whoſe Cuſtody are convey'd, out of 
10% the Offices of the King's and Treaſurer's Remembrancers, &c. (as 
Water thro' a Pipe into a Ciſtern) all Accounts and Debts due to 
the King. So as whatſoever is in Charge in this Roll, or Pipe, is 
ſaid in the Law to be duly charged. ¶ See Cowel's Interpreter, v. 
Clerk of the Pipe.) In the Treaſury of this Office are kept the 
Great Rolls of the Exchequer, containing the Antient Revenue of 
the Crown, and the Foreign Accounts, which contain Part of the 
Revenue which is Granted by Act of Parliament. 
The Controller of the Pipe; which is the Chancellor of the Ex- 
cheery) m 207-149 4 
The Clerk of the Pleas; in whoſe Office all Officers and Privi- 
leged Perſons in this Court are to Sue, and to be Sued. 
The Clerk of the Eftreats or Extratts ; who every Term receiveth 
Eſtreuts out of the Lord Treaſurer's Remembrancer's Office, and 
writeth Them out, to be ſerved for the King, Gr. [See Of the 
"Sheriff, Book 1. chap. 7. U bf . 
" 4 Inſt. 10. n The Foreign Oppoſer, or Appoſer; who Oppoſeth all Sheriffs 
and Bailiffs of Liberties of their Green-Wax, 7. e. Fines, Iſſues, A- 
merciaments, Recognizances for the Peace or Good Behaviour, Re- 
cognizances for Appearances in any Court, &c. certified in ſeveral 
Eſtreats into the Office of the Lord Treaſurer's Remembrancer; who 
Delivereth the ſame to the Clerk of the Eſtreats to be put into Pro- 
ceſs,” And becauſe the Eſtreats annexed to the Writ are under the 
7 Seal in Green Wax, They are vulgarly call'd, Green- Wax. 
„ laſt. 16. The Auditors; who take the Accounts of the King's Receivers, 
\:  - Sheriffs, Collectors and Cuſtomers, ''atid audit and perfect them. 
TI')Vee the 33 H. 8. e arenen 
Jerk of the Nichils, or Nihils, who maket a Roll, of ſuch 
Suns as the Sheriff upon Proceſs for the Green Wax Returns Nihil, 
Gee q Richi-2. chaps 13. Stat. ./ I 400 
The Marſbal; To whom the Court committeth the keeping of the 
King's Debtors; during Term Time, to the End that they may pro- 
vide te pay the King's Debtsꝙ or elſe to he further Impriſon d. 
Hlerk of the Summons, The Under:Chamberlains of the Exche- 
quer, 'Secondaries in the Office of the King's Remembraticer, Secon- 
daries in the Oſſice of the Lord Treaſurer's: Remembyratcer, Secot- 
daries of the Pipe, The Uſher of the Exche queen — - 
CI BAITE BZ | | ; 
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The P Officers of the Reteipt or Lower Court (beſi des the Lord? 14. 107, 


High Treaſurer; the Treaſurer of the Exchequer, The Chancellor, ** 
the two Chamberlains before-mentioned) are Four Tellers; The 
Clerk of the Tallies, Clerk of 55 Pells (from His Parthment-Roll, 
call'd Pellis Rece 7 anda ) Two D TY Chatnberlains, Two Uſhers, 
a Tally-Cutter, top Meſſeng 78 the 2 H. 6. chap 10. Con- 
cerning Officers that may m — 

Thus much of the Officers, Kow | et us View Its uriſdiftion; 


The * Furiſdittion of the Fudicial Part of This Court in Gene- ; Inf. 551: 


ral, concerneth the Lands, Rents, Franchiſes, Hereditaments, Deb 
Duties, Accoumts, Goods, Chattels, and other Profit ts and Benefits 
belonging to the Kin IP 
The Officers and iſters of this Court are Þrivideged to Sue 
and to be Sued Here. So is * King's Debtor; and the Debtor of 
the King's N ; Priſoners * is putt; Accountants; that Have 
enter'd into their Account. that all the Officers, Their Clerks 
and Servants, All the King's Tenants and Farmers, alt Manner of 
Debtors or Accountants of the Exchequer are Privileged, to Sue 


and Implead one another, or Any Stranger, in like Actions as are 


proſecuted in the King's Bench or Combo Pleas. 


The Judicial Patt is a Court both of Law and E guty; and the 
ariſdittion of the one Court is as large as the ther, oth being 


or the Benefit of the King; or where the King is concerned. 


1. The Court of Common La is in the Ofce of Pleas, after the 
ram Batortibus only. Here 
ebtor to the King, or ſome 
Proceſs is either a Writ of | 
ubpena or Quo Minu; The fitft is Generally uſed; and Both Go 
ings Benth or Commons Pleas 
the Capias bh Progr [See of Writs, chap. 4. 


Courſe of the Common Law, held 
oy Plaintiff ought to be 4a Tenant or 
* Accountant to him. The n 


the Ki 


125 yr 2 Where no Proceſs 
ought | to Run, Except 
I And of the Kg" 


n Lv and Suit, Book 1. 
* K and ſee the 9 5. 12. 


is Cou 


Ring Adbanta es 


4 Inſt. 112, 
Tag, 114,118) 


or the Furiſaittion' 4 
dot t 31 H. 8. ap 30 
wt The r is Holden in 0 Exches fer. Chamber, King 10, 


1 0 1 1 FS er, Chancellor and Under-Treaſurer, 215. 


and Barons of the Exchequer. Thie Manner of their Proceeditigs | 
is afrnoſt according to the Practice of the High Court of 4 
But the Plaintiff muſt ſer forth in His Bill, Tha t He is 
to the King; But whether He is fo or no, It is fot Nan I 
this Court the Clergy freq quently Exhibit Ez hſh Bills againſt ſuc 
as Refuſe to pay them * ithes; to make the Defendants ſc 

them forth u o ptove the Payment of them; Or. An 
Here the Rin Ado may exhibit Engh/b Bills for Any Matter 
Concerning the king. And any Perſon Grieved in any Cauſe at 
- Law proſecuted againſt Him on the. Behalf of the Kirigs © or any Pa- 
tentes of the King, Ce. may Exhibit his Bill againſt on GON 
hand a 3 ds e in the > Gon, to. be R 


PI the 1 wo aug „ The l EN 7. b 7 hs 
Clergy are within the Survey of the Court of Exchequer, . 


(Ser 


: 


, m : 
* ” 2 
* . 

we 

- 


7 25 ing Deeds of Arms ind War out of the Realtr, di 


— 
— oo er e WH eee, 


M_ An, Inftiture, of the 
[See the 1 3 Elis. 49. 4. 14 _Eliz. chap, 27 Eliz, cha 
Tae 1. 92 15. he 16.56 Tana be liable to the Pay- 
ut of the King's Debts] 
© By the 6 H. g. chap, 3, Comn ion may. be ſent to Enquire of 
the Accounts & Sheriffs and other che King's Officers. _ 
14 Uf. 11. To ſpea ek Exactly, There are } Seven Courts in the Court of, Ex- 
<hequer, (»iz.) The Court of Common Pleas or of Common Law, 
'The Court & Equity, The Court e The Court of Re- 
. +... -ceipt, The Court of Exchequer- the Aſſembly-of 
ee the Locle ach of England to Debate Pirate atters of Law) 
0 


ws „ 


TTY, 118 


xchequer-Chamber upon Errors in the Court of Ex- 

equer, [See 31 Ed. 3. chap. 12. 31 Elis. chap. 1. ] The Court of 

Exche 1 upon Errors in the Court of King's Koch. 
the 41 0 iz, cha cb 8. 1 Eliz. i 75 A 

Thus far of ourts at Meſtninſter, (viz,) "The Chancery) 

Kits Be 8 Oleas, an the Exchequer. Theſe are all 

Courts of cord, Except t the ane in the ee Wa 


que! 1 
Exch er. ene N 101 110% e 56 


Ga coun wil. The Court of f Chivas ry (or IR Maria) The Folntein 
r Court of the Martial Law, is next to be an d. „Aal now. Held at 
Marttal. PRE 17710 e London. © 1 
1 2 1 77 of the Court were the Lord Conftable: 18 Eng nd and 
the 152 aba of Eagland. Ma y is Derived from Marc, in 
t 1 Ley. 230. Karon Gb ing a Horſe, and Scha overnor. * But now the 
Caſ Y 
yo ecinParl. hole Office is given to the Earl Marſhal cept in Matters touch- 
1 Inſt. 74- b. ing ifs and ember, Which m aſk bo before the onſtable and 
4 _ 127, 7 hal; 4 Conſtable being appo or that Turn only. THY 
Hook. Pleas The Grant of this Office i is % Letter s Patents, þ to! Exerciſe by 
ofche Crown, Himtfelf or his ſufficient Deputy. . 2 1 
2 Attendants on this Court are the wralds, Cre tod by Letters 
» 4 Inſt, 123, Patents. Of which Three [now Four] are. call'd Kings at Arms, 
126, 12. The Reſt are Purſutvants. Theſe Heralds are Meſſengers of War 
and Peace, Skilful in Deſcents, Pedigrees and | Armiories, taking 
e the Genealogies of the Nobility and Gentry, Their Learn- 
OT 126, « hp iti Deſcents and Pedigrees, ®. tpon juſt Proof, may be a Means 
ed. tan. to quiet many Controverſies about Titles of pd Dignities, 
and, Inheritances. [See Of | Zojdence, chap. 4-] They Marſhal the 
Solenmities of * Coronations, Marriages, Chriſtenings, Funerals, 
1 Lev. 230, Feaſts,” Ge. of Great Perſons, upon Requeſt. Y, They pretend 
3 
7 39. 80 Parl. yo 1 5 the Sole Power of ee n Marſhalling Fune- 
2655985 rals, pb * 
— 172 They wete Incorporated by. Rich," 3. and afterwards by Fing 
ole PHI er N YoA 17 5 


Maiers of this Co urt is i declared b. 1715 Rich. FR 


. 0906 


tg 945 5 chap. 2. (Viz.) That I 555 7 ontratts touch- 


allo.of Things 
124, 134 that touch 77955 mithin the Realm, which cannot be Determin * 
Diſcuſſed by the Common Daw, with other Uſages and 8 


the ſome. Mater PTA * 8 Rich. 2. chap. 5. 1 
i The 


J. 
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Out of the Necker 1. e.) in for Parts be aryl Sea. or upon 
the Sea the Admiral (i: an. : 'F " 

* But if the Cauſe of Action done out of the Realm i is tranſitory, . $ Rep! 47, 
an Action lies at Comm Law, tho' done out of the: Realm; or if 48 12 Aeg. 16 
the Contract made beyon 9 86 Sea is for doing any Act within the Realm, 1 Inst. 401. b. 
That Part gives it to the Common Law. An Obligation made be- 4 Inf. 134. 
yond Sea may be ſued here in England ih what Place the Scr . 

pleaſes; tho it bears Date at a Place beyond Sea. [See Of the al.. 
miralty- Curt, poſt,] But if the Action Is Crimirial or Local, then 
the, Cauſe belongs. to this Court. 

Ihe Words, bit other Uſag es and, Cuſtoms, ſupport, the Claii of 
This Court, to give Relief, 9 of the Nobility and Gentry, "that 
are abuſed in Matters our; and to keep up the Bilge 


and Degrees of Quality:,: , 
b The Proceedings are 10 to the Cuſtoms aud Uſages of the b 11Inft, 74; 


| Court by Witneſſes (and formerly by Combat) and in a Summary — 8 
Way by Petition; and in Cale omitted according to the Civil AW, $4 £1 0; 6 
and Law of Arms. © Therefore upon Attainders, here can be no: 4 Ind, 123 


Forfeiture of va or Nene ag Foe 


5 ther i; By cha; 514. All 71 for  Offinle; PIR out WI the 
Real mM, are Cognizable before the Con 11 ang Marſhals band not 
mee of Offenſes within the Raden ado 
r G | 
4 All als in Cale of 2 ral MAT Grievances. or « 4 Inft. 125, 
Voet Wl e are to the King. e It of Appeal is Diffe- 
rent from an Appeal on an Offenſe. This is a Removal of the Cauſe 
BEE ior Court; I % non anne | - LO 
But this,Court}js grows ouch 0 out of Ropute, and bath lite 1 
e PFs: * 3G 1 $0 1? [| bt 114: 1 | 4 | 
3 95 the 16 8 9 p 35 H.8. an. 5 & t. 
All Treaſors 545 Mi 2 n 0 of Treaſons doe out of England 
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| HE be ind #be.King's Bench by, a, Jury the faid County 
chere HE ach fo 1 7 of. tn ſuch ore D 6 os and 
7 8 75. by.Commiſſion, &c. 
See th WG, os Bo 3. Title 95 Court of Admiralty," in- 
* hap 18 particular: Courts- eg 
; a 0 br nd. Wl ON Bec, Wan oba VA br 


"i The Wal Court (Curia IR" is holden N Da on the Court 


1.2 umme in Jondon.: 105 Admiralty S Tant for Trial ef Ma- ltr 
lefactors anithe held in ten in the Old Bayly 
L In 5 are the e ene 20 Depu- © 1Tnft. 260.b. 


| itn Frdge, ( a Doctor of the Civil Law). Iwo Regiſters, in. 
Ee 17 7 Oc BAX DAD 21 1.17 

at is no low, f rt of Reco FLAP 5 prooecds a 12 305 
| bythe (ae AY ; — ma uo W take Re- 7 Abr. 
as irRecor 7 (26) Y cen may 1 Cro. 665. 


1 4. af I Ventr. 1. 
1005 ene Face ot. . Raym, 78. 
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pulation (or Hall by a Sort of Recoghizance) for ' Hhpeatanee and 
F to abide the cc, 
i an 5. 8 Law, the Maritiine Laus of Rhodes and b O- 


260. h. 2 fe of. {See Molloy De Jure Maritimo. 

0 * ire on and Poerer to Determine all Maritime 
3 2 1 7 Ua upon che Sea, out of the Juri. 
1 Kall. 4 Abr. done upon Land, is vold. k It i860 Plit 


. of bees, ble Ons hlky + What is dots on one Side of the Wa- 
141. = and the other. ! So ew, That below the Low-Water Mark, 
nn A bath fole and abſolute Sig But between the 
3 laſt. 124, High- Water Märk and Low- Water Mark,” The Common Law and 
138. the Admiral have Juriſdictten by Turns one upon the Water, the 
; 15 „ n pos But if A Water is within a ; Cbrinty, the Com. 
on Law © N "LD 

» g.Joft hy, * The Tories of the' Admiral b Pede by r Sthitutts; S 
136, 137- climipt de difpenſed wir dy any Nh e becauſe All the 


- King's SubjeGs have an' Hits t in the urifdiction of de Admiralty. 


IL 4 10 1101 8.1 10 7 


i By the 13 Rick, 2, chaps. 7 5. The Alana ** Their Deputies 
—_ 55 244k eo 2 done within the Nhl, bt vuly 
gs Howe 1 "Son, 

By 121 15 Rich. 2. 2, Chap. 3. 3. The DF Abe Hab m0 
manner of Connſance of an — 1 * or of any « wee T; hing WE Sour 

en abe Sang, wan Lond or Water, hor of Wie 4 y th 
e 901 57 2 1 * . 75 * no Dns e, $1157 
" $K6p.106, , © Ye Admiral hath no ariſdifion of Wreth, her Goods 
„Koll Abr. Eaſt Amd left upon che I by the Sea but of Ber, am 
331. 185 92. an He Heath Juriſdiction, for They are in und Sen. 
ok þ hap. 2. of Wreek, Tr. Franchiſes] . But to go on 


Lp = ich. . 2. ed 7 ens 8H de 290 \ N. 
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Coafts of the Sea, being no Part of the Body if any. County; and mith- 
ont the Furiſdittion the Cinque Ports, aud out of any Haven or 
Pier, ſhall be Tried and Determined before the Admiral. * 
This Act deſcribes particularly the Lord Admiral's Juriſdiction. 
So that the Juriſdiction of the Lord Admiral is confin'd to the main 
Sea, or Coaſts of the Sea, being not within any County. But it 
ſpeaks only of ſome QMenſes againſt Conſtitutions for the Mainte- 
nance of the Navy, not of Contract. As to Contracts, the whole 
is to be done upvn the Sea, and no Part within a County, to give the . 
Admiral Juriſdiction. For where o Part of the Act is done, or is to  11nRt.261.t, 
be done in England, and Part out of the Realm, That Part that is, 4 Int. 134. 
or is to be, performed out of the Realm, ſhall be tried by a Jury, : N 
if Iſſue be taken upon it. As in a Covenant by Charter- Party, that 6 Rep 47.48. 
a Ship ſhall ſail from a Place in Exgland to a Place in Spain, and * Roll, Abr. 
remain ſome Days; if the Ine or Queſtion is; Whether the Ship 8. ry 
ſail'd thither, and remain'd there ſo many Days; it ſhall be tried 
by a Jury. P So if the Contract was made beyond Sca, for doing » 4 tot. 134; 
of an Act, or Payment of Money, within this Kingdom; or if the 139 142. 
Contract is upon the Sea, and not for a Marine Cauſe, as to pay 2 1279» 
Money in England. For where Part belongs to the Common Law, 1 Roll. Abr. 
and Part to the Admiral, The Common Law ſhall be preferr'd, 532, 533 
But the Admiralty-Court may Award Execations upon 4 Land, or 4 1; Rep.52. 
within a County, for that is not to hold Plea of any Thing ariſing 4 It. 141. 
upon Land. Upon Lerters Mifſive or Requeſt, it may alſo Award 2% f. 
Execution upon a Judgment given beyond Sea. CES 
This is the current Opinion among the common Lawyers con- 
cerning the Juriſdiction of the Admiralty. But it is inſiſted on the 
other Hand by the Civilians, that the Lord Admiral hath Cogni- 
zance of Contracts made at Land, touching Navigation and "I'rade . 
by Sea: . * It is allow'd on Both Sides, that the Lord Admiral hath 7 Roll. 
Cognizance of Seamens Wages: [See Stat. 1648. chap. 112. ſee 4 G Bows $30: 1 
5. Ann. chap. 16.] and of Contracts and Debts for making Ships, 343  ; . 
{ 0s. Ge. and That He hath Power to Ere& Beacons, (5c But it 5 1 
is inſiſted further, that He hath Cognizance of Things done in Ports 149. 
and Navigable Rivers; as concerning Damages done to Perſons, 
Ships, Goods, Annoyances of Free Paſſage, unlawful Fiſhing; and 
alſo Cognizance of Contracts and other Things done beyond Sea, 
relating to Navigation and Trade by Sea. Jdeo OQuære; and ſee 
4 Inft. 134, 135,136, Ce. NN ET AT ANT 
The Common Lawyers do not pretend to have Cognizance of * 4 Iaſt.134. 
All Bargains and Contracts made upon the Sea, or beyond Sea, but 
gels, That Some Contracts are under the Cognizance of the Conſta- 
ble and Marſhal. and ſome under the Cognizance of the Lord Ad- 
mirat. - [See Of the Court of Chivalry, ante.] FP ORD 
Fee the 5 H. 5. Stat. 1. * 6. Concerning Appointment of Con- 
ſervators of Truces and Safe Conduct in every Port; and 4 Lit. 
152, Cc. 13 os * mn 99 +" . ** ID JEL 
By the 8 Eliz. chap. 5. If an Erroneous Sentence in given in this 
Court, The Appeal muſt be made to Delegates 011 by Commiſſion 
our of Chancery, whoſe Sentente Mall be Nn. 
1D ULINMOLT MIRY D Nee nennen 10 Wees 
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As there are. many Inferior. AdmiraityCourts, Their Appeals ae 
made to the Lord High Admiral in this Court, But the Lord War- 
den of the — 4 Ports is Admiral there, and hath the Juriſdiction 
of the Admira 0 4 from the Wa of Eng and. [See 

cha vl 
ip 4623 8 Car. 2. chap. 9. For Regulating the Navy, Ships of 
War and Borot by Sea, and the 6 Georg. 1. chap. 29. Ini. 


* the 2 W. & M. Fell. 4. 0 chap. 2. Commiſſioner 8 of, the FA 
7 4 2 like Authority and Juriſdiction as the Lord High Ad- 


i By the 11 & 12 W. 3. chap, 7. Praties and Hlonies F 
upon the Sea, or where the Admiral hath 7 7 TOs may be pre 
At her or upon Land, in 97 of wr Hof 222 % Plantatio 

| ter ir b 25 „according to re Gre oft e of the. Admiralty. , 
| aff ſorief in Piracy may be Tried lin 1 Manner. 


But ſee 4 Georg. 1. chap.a1. infra.” See alſo in the ſaid. Stauts 

12 concerning the Pen of the Judge of the Admiralty in London, Ori 

To Reward 3 and I; Oc in Defenſe ok * 
Ship againſt Pirates. 


© By the 6 Georg. 1. chap. 19. Porſuns in Huus gie ang Pay 
in any of the Ships or Veſſels of War . any of the Crimes 
mentioned in the 13 Car. 2. chap. 9. > 0 ore in oY E 


Parts, may be Tries and puniſted 57 70 the [oaks as of the O 


bad been committed upon the main Sea, or on une of any 05 ps 0 
Veſſels of War. Pe 6 hc 

[See 8 Geo. 1. chop. 24. for the more effetua  Suppreſlng. of 
Piracy.] | 


of the Court X. The Court by Comm hon, tas Fl thi Ftatuts of 18 H. 8, 
by Commif” chap. 15. Muſt be Holden: before the Adi ral or His Lieutenant or 


ing ro the Deputy, and Three or Four 705 more, as * be N by 


29 HS. <.15- the Lord Chancellor. And the ſaid ers, or Three of the 

have Power to enquire of All 0% ge and other Capital Crimes an- 
Offenſes committed at Sea, and by of Ti of Telos Mem as all be 
Limited by the Commi ſſion. * 72 1 fo fontid ſhall be 
Good. And ſuch Order, Proceſs, Judgment and Execution ſhall be 
'had thereupon as againſt ſuch e at Land. Alſo the Trial of 
ſuch Offenſes (if They be Denied) ſhall be had by Twelve Men of the 
County limited in the ſaid Commiſſion, 8c. A for che Ex Nane 
of this AQ, 3 Inſt. 112, 113, 114. 


1 The Proceſs and Proceedings here are to be in the Name of the 

ing. 

* The Ac of the 3 8. chap. 2. or 3j Ed:6. 8 

1 ; N wy the Frial of Foreign N cb or of Treaſon committed out of 2 

4 Inſt. 124, Realm, do not take away the Statute of the 28 H. 8. chap. 15. for 

* Trial of Treaſons, &c. done upon the Sa, tho they are done out of 
the Realm. Beſides, by the 11 & 12 WW. 3. N 7. This Statute 
ab 8.4.4. TORS ERIN eee, 


5 58 chap. 9: Captains and Mariners 
and Defirejing the ſame at r Nee, hal be Tried in 


2A 


2 


ro Shige as 


all 


15 


a 4 * - 
„* 4 


— — — — —— — — —23**õ—%Ä—— 


Ch. 5 © : Laws of England, | 


1 be. 5 by the: King [2 Coun gion, and Pres; to | the 


8. 4. 


25 the 4 Geb. I, chaße p. 11. Pirates, Eilows and Robbers. by the 


11.& 1a W. z, chap. 7. mas be, Tried according 70 the 28 . 8. 
chap. 15. [See 8.Geo..1, chap. — 


[See gs H. 8. 8 12. & 12.16. 3. has, 1 12. For the 
155 a of the overnors ase Ge Io Ann. chap.. 10. For 
Trial of fficers a 74 Soldiers, tllat either upon Land out of 
0 Brien, or at band hold n with a Rebel or 


Enemy, Ge. | 


XI. The Court of Aſlſpzes (from. A TH To ſit to ether is a Of tl cott 
Court wherein, the + thu udges, 22 The Juſtices a r)is 0 of Allizes, 6 
of, the King's Courts at JVeſtmj er, are empower'd by Commiſſion 4 1 Fl 
to. Try all-Cauſes, Civil and Criminal i in very County of England, 
except, Migdleſex; where the Kings Courts of Records do FA and 

pt Where His, Courts for His City Palatines are held. The 
Peg into the ſeveral Counties is call'd, the Circuit. Theſe Cir- 
Sith are Six, To each of which Two J Judge 


as for IFales; There are but Two Circuits, 
or each of which, 
7 the 18 Eliz. chap. 8, the King. i may Appoitit 1 Two Perſons 
-arued. in the L,aws to be Judges in each of the. Welch Circuits; 
which: bad | but: One Juſtice before, and ma Grant Conmi Non off 
. , c. [Sp the 34.6: 35 H. S. chap, 26. 


The es are to be attended by the Sheriff of each Count 
bur be Judge Officers, Gs. If He is abſent, or negligent in = 


ty, the Wines Fine Him, | | | 
The Judges, of Alle came. into the Place of the antlent & Yai : 3 Toft, 294, 
ſlice in Eyre 5 neee Einęrautes) abbut the Time of Rich: 2. 22A 0h 


$ are appointed. But 
. and South Wales: 


who tried Titles of Lands or Goods, and all Treaſons, F clonies; Ge. 4 Toft 84, 
Te 7 round the Kingdom once in ſeven Years.) 183, «8 
2 adges of Oroagty it by Virtus of ? Five ſeveral Commiſ- 1 i 1 2 
A chu 0k is a Delsggtibn by Virtüe is the Common Law hows: 978 8. 
or of an Act g t Paxliam it, whereby, Juriſdiction, Power and Au- : 4 166. 1763, 
thority 1 18 CON err 'd on Oth ers. Il Commiſſions of New Invention 164. 


By a Commiſſion of U Oyer 7 grminer (to Hear and Deter- 1 Toft, 41g. 

mine) Dixected to 0 any ather Gentlemen of the County. : Inſt. 13, 
But bang A udges are to be 1 e Ouorum, To as the Reſt cannot act 162, 145 164, 
without. 'The the 13. Kd. 1. /chap. 29. 2 Bd: 3: chap; 2. 155156101, 
55 Ed. 3. chap 11 Ys. this.Commiſhen, " They haye Power REC 16. 
car and Determine.” Treat ng and all manner of Felonies and Crompr. 226. 


aro e Law, 1 they haye Allgwance by Act of Parliament. 


fo Bear nd ce the Form of the CommiGion, Crompt. Jur. 121. .. 
50 162, Ma and we Abo 419.) Se. Book 2. 
[55 veil enen e This s 1 
WWW 
-V % * 2 ad 4 


7 5 re AT * 4 + 
= 
10 1 


a $apionzis Judici f e fi ee Permiſſuus quantum eue, Po 
cnaditum. 4 Inſt; 163; 


. 
„ 
— —ä 1 - 2 * 4 * oy 
1 „ — Om 


General or Special. Special, i. e. To try only particular Perſons or 
Offenſes. N . 0 ' 141 JI ALF: 53 
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This is the largeſt Commiſſion that They have. It may be either 


* 


* 


£ 
* 


They carinot proceed but upon Indictments taken before Themi- 
ſelves, unleſs they have a Commiſſion of Gaol-Delivery too, or a 


Special Commiſhon. For the Authority of Commiſſioners of 27. 


and Termiuer is, 4d TN OUTRE NDUM, Audiendum et Ter- 


minandum, to Inquire, Hear and Determine. They may, upon an 


Indictment found, proceed the ſame Day againſt the Party indicted. 


| [See 1 fun. chu. 8. Ar bs 6 FE e | 8 

> Inſt. 568. 2. b By a Commiſſion of General Gaol. Delivery, directed only to 
4 lat. 168, the Judges Themſelves, and the Clerk of the Mise 6 They 
1e 158. have Power, to try every Priſoner in the Gaol, committed for any 


7 Rep. 31. Offenſe whatſocver, and the ſame Day He is Indicted; but none but 


$ 


Dall eh. 73- Piiſoners in the Gaol: So that one way or other they rid the 'Gaol' 


168. 


Hawk, Pleas, Of all the Priſoners in it. [Sec the Form of This Comiſſion of Ge-' 
&c. Book 2. neral Gavl-Delivery, Crompt. Jur. 1 25. 4 Inft, re8.] They may 


chap 6 proceed upon Indictments taken before Juſtices of the Peace, "as 


well as upon Indictments taken before Themſelves. [See the 


27 Ed. 1. chap. 3. 4 Ed. 3. chap. 2. and 10. 1 Ed. 6. chap. 7. 
1 & 2 Ph, & Mar. chap. 13. And the 2 & 3 Ph. & M. chap. 18. 
For Corporaticns, (5c. See alſo the 33 H. 8. chap. 24. infr 27 34 


< 11nſt 263.9. 3. By a Commiſſion of © 4ſize directed to Themſelves only, and 
2 Inf, 158, are call'd Juſtices of Aſſtze. The Office of Theſe Juſtices is to do 
161. Char, Right upon Writs of Novel Diſſeiftn (called :4ſſizer) brought before 
4 5 2 Them, by ſuch as are wrongfully Thruſt ont of their Lands. [See 
12 Rep, 32. The Commiſſion, Compt. Jur. 204. 4 Inſt. 158.] Theſe Writs were 
Crompr- Jur- frequent heretofore; but now Men's Poſſeſſions are ſooner Recoyered 
1 3 by ealing Leaſes upon the Land; or by bringing Ejectments, th 

Se. Book 2. Defendant agreeing to confeſs Leaſe, Entry and Ouſter, [See Of 
7855 55 Ejecctment, 245 4. poft.] 4 Divers Acts of Parliament have Given 
Jur. 208, Sc. Them Great uthority in Criminal and Civil Cauſes. [See the 
FN. 5185, Hereunto belong Commiſſions of 1 for Others to be 
186, 183. aſſociate, or to be ſoyn d to them as Fellow Juſtices; Mrs of Ad- 
mittance directed to the Juſtices, to Admit them; The Writ of Si 
non Oiunes, for the Reſt to proceed, tho the Others do not come. 
And this the King may do with Reſpect to Juſtices of Oyer and 
Termijer, and Gaol- Delivery. | Wh 


Bench, and not in the Common Pleas. 


{See the 27 Ed. 1. chap. 3. De Finibus. 2 Ed. 3. chap. 2] 
By tte 33 H. 8. chap. 24. None ſpall be Faftice of Affize or Gaol: 
Delivery, in any County where He was Born br Inhabits, in Pain of 
10 l. This Act does not Extend to Officers in Corporations, &c. 
lee 8 Rich. a. chop. 2. 


Yet the contrary has been often done by a Non Ob/tante in the 
Patent. But now it is Declar'd by the 1 V. & M. Sell. 2. chap. 2. 


Them by Regal Authority only, is illegal. 


2 


2 Inſt. 422. jo Clerk of the Aſſize, to take Aſſizes; upon which Account They 


Errors before Juſtices of Afſize ſhall be redreſs'd in the e Kings 


That the pretended Power of Suſpending Laws, or the Execution of 


LM 


- 
- . * - 
Mis. 2 2 * — * „ A i Dh —_ 
* FM CE 
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4. By Commiſſion (or rather Writ) of f Niff Prius ; dinaeds to che * > ut. 424 
Judges and Clerk of Affize,- who are therefore called Fyftices of N + 


Prins. Their Authority is annexed to the Juſtices'of Aſſiſe. It Is 
calld a Commiſſion of Vi Prins from a Judicial Writ of Di firingas, 
where the Sheriff is commanded to Diſtrain the impanelV'd Jury h 
their Lands, to appear at Weſtminſter before the ale ces at a corre 
Day in the following Term, to try ſome Cauſe, [or in the Country] 
$i Prius Juſtitiarii Noftri ad A Ma. Capiendas Veneriut, Ge, un- 
leſs the Juſtices come before tha t Da to ſuch a Place in ſych a 
County, where the Caſe is Pia. [The Entry in the Plea- Roll 
of the Reſpit for Default of Jurors; or S to the * 
Term, hath the Wer Niſ⸗ Nos, 8 See Weſtin: 2: Chap. 38. 0 
13 Ed. 1. ap tf: «3d. 5 2 ke er | 

For Civil 'Cauſes grown 20 ue (or LF Suit 1s thatched, dr 
the Fact ready to bo ee triod) in the Courts wr nem: ef] are broug 
down in the Vacation, before the D pegrance * 
120074 above, into the County wh the Raon was laid; for the 

the Plaintiff; Defendant; Jury, and Wirneffes to be trietl 

there, which is uſually done in Two or Three Days. And then upon 
the Return of the Verdict given by the Jury to the Court above, the 
Jaded ui hors give Tadgniet for the be hi "whom the Verdict 
15 $941 10 

+ [See 27 4. i chop 12 Ea. 2, 2 Gaga 5 4 14 T5 3. e 


old. 16. 7 Wicht . See. 7. Ke. chap.'t 
By the 18 Eliz. chap. 12. Fa he Chitf e or Chief Baron; or in 
their ences other 727 „ Bprok. 5 Ja ref of Niſi ptius 
1 ih 415 ou e d al T0 Cot CO gs 111 * Nit Prius, 
upon Iſſues join di MHxc 
in the Te cri-Tims or Roan Djs 5 IT each Term: by I 10 


Ae rials , Pls at Lerche Wake de ple a Juri 

gol ona @th F mt 

up to e A Matvers' ef G ext Wed 4 
above; 


*Firke is e rk 
tion; will tor vbtult to be Ge 27 


and Witneſſes in ſuch Caſes muſt come up t 1— Toene at 


minſter for the Ae of the Cauſe, Which 15 ca rial at ar. 

Wue King hark hn Blsstieh, £0\t: 2 25 0 , br in the 

Cbiunrsp, beggar Oy ona oe EXE = Eats 
* BY Gar re pooh 99 5 


of 
ORIG cho) df tlib Pedce, Y hay 7 

All dhe Jallices.of thoPeaks U that Cotlhty a cots 
their N are bound t be Reden reſen . ö 
— Ter agen 15 1 ara u 
them for e e 185 61 
the Peace, infra. ) 

Mete, That there i is 4 Comrnſig I 
an Gaol | 1a 
City of London and \Courty 51 
Oui, whore ide Wan May 
_ > vDThalbaroithe ονπ f; by 


in LH Circuits execute their Authority. 
21 


4 Inft. 1 
60, 1 ted 


190924110 
1 0 } 95045 1 
„non 38-153 


5 


ging} * 


* 


0 er 
+ QOL 
03 91 47 2 


— — 4 Inſt. 179, 
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the County; or 47 the New es do fit by — - 
15 N 1 ſho, deaths 2 RO Bhs chop. 18 * 57 


By:the., 9 8 * ' chap, 5. 'Ti he Fu ices ef. Afnze, Grethe. 

Ph. Oyer ard Ternuger, ſhall. ſong their Records and Proceſſes 

— every, Fear qt Michaelmas, 140: be kept in che 
WE &. 100 19 o 0 2 

95575 chape p.. No Pro Hr. Suit before any Fuftices 

FE 4 125 G2 Be Terminer, TFufticerof the Peace, 


b 


all he enen e The 775 or Publiſhing a New Pin- 
iſo, 55 Aſſociation, or. by Altering the Ng of y, the Ju- 
1 or e 77 * e New Zaftices or Compufioners. may 


Trocesd, as if one. bag remained. ¶ See this Statute; con- 
;cering the LE Suits; more at large and q he 12 A. 6. 
ap. 6. I Cond 10 owT ni ol 3 e Gi n 
0 75 120 OJ * we) N $511519\ _ 10 [ [3681 3 
2 0 the 7, * chap. $.. Commiſſion, of Afliae; Oyer CFD 
: miner, General Gaol Delivery, or Aſſociation, Writ of Admittance, 
3 nee, / Gommilſion of rhe Pence, Gal be 
5 | ; 9 8 bs Bel 5 Six _ 
1 l e 5 W.3- N ao | 
©if$e& the 14 HG. chung de we the Ale Vc 
the County of Gupnberla . "chap. 47. or hold 18 
iq Aſſiges foi tho-County GE Cornwall Ja Dec 
N ' 100 8 Va 1 n Hs W. WD 1 NY * ect True. SL ” vin N 
Of theCourt XII. The General | Gat 
— — gc d 


i Lamb, 
9 
P- 1 
" 1 1 9 8 5 ee 
| Smet into Ihres, r Four 1 Four ſeyera! 
id each u Oo hum 28180 010 ft 55 1% bor. 
e FR 8. 8 1855 DEN K The ors 10 EHI 02 — 
5a ;dtat. uighap, e | 
be hy t 5 05 mes in the the 77 Niza the Fre gather Mi- 
en; 2 5 ter Epiphany\ci Juba Firſt 
5 1 peel er, 1s, STe Ter fle ranſlation d 
E s 2 Becket: ing the 1 Bead A 
4811 i boA 5d a3. kayod, gigs eos 110d 
e e conſt 7 the e 92255 bebe apointithis 
f REPS $09 SHE en ops/ereikeptan other 
* | | PE nde Hus ot 


52 9654 oc 


ol A BP. 8 21 17 1d T N 
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(oe om Palatire\.of 
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The Seffions ma laſt two or three * yo the Record. ought 


os mention, that the Seſſions was Holden at k One certain Ne A Rep. 4 


(eie) the firſt Day thereof. 

The Place for keeping the Quaiter-Seflions in the County, is 
uſually in one of the principal Towns in the County, according to 
the Diſcretion of the 5 — This being agreed on, The Seſſions 
ought to be Warned by Warrant of td or more Juſtices (1. Quorum) 
directed to the Sheriff, thereby Commanding him to Summon a 
Seſſions of the Peace, to Return a Grand Jury before them or their 
Fellow-Juſtices, at a certain Day and Place, and to Give Notice to 


all Stewards, Conſtables, and Bailiffs of Liberties to attend. * And i Lamb, 


Book 3. 


ſuch a precept by any two ſuch Juſtices cannot be ſuperſeded .. 


any of their Fellows, but only by Writ out of Chancery. Crompt. 


95 the 5 Ed. 6. (not Printed) The S Mont for Angleſey it to be 122. b. 
kept at Beaumaris. But, + 5 - : 5 
the 1 Georg. 2 chap. 26. be 7 tres may a ournu o othej 
or, , for raking the Oaths to the Ring. wh 


Lot us Conſider the Perſons, that Attend this Court, and its J 


wee, 1010512 
1. There muſt Attend; at this Grant, 


he. m Cyſtos Rotnlorunm, or His Deputy; "ee Kathe Keep ping of 3 137 


Al Bargains and Sales by Deed Indented and Inroll'd, and f the p. 414. 
Records of the Seſſions; and of the Commiſſion. bf the Peace. [See 
the 37 H. 8. chap, I; : 64 Ed. 6. chap. 1 1 


n The. Faſtices of thi Peace: who are to certify. tote Recoghi- e Date ch. 


<a — - ESA #1 4% 7 


zances, [ Seę the 3 H. 2 chap. 1. 5 & 6 Ed. 6. chapi 25. ] and Ex- > 4 5. 315. 


Misbehave himſelf, the Gourts. _—_ Gourt; upon Indictment. may 


Fine and Inpiiſon Him. 
The Clerk: ok; the ts? to Read the indictments, to Eater the 


Acts of the Court, ang to Draw, up Proceb. He is Deputy, to the 
Guſto Rvtolerums. nad d 215MM 551427 1 
* 2 t Witt M. Sl. 2 dg 211 J. dle the panne 10 
Þpo mated y*the Qultos Rotulorim wwithoitt' Fee or Reward, on 
377 1/4 Powe” Van of the Stam Giver, and , being 
ä Deb to enjoy Their Places. 1 Lune en Wi oy his its Quart 
ele. 


| Au. 91 25 bene it for Miſde nean * 2 9 T 
{ e, Hin. ne Gs En 55 Rotulorum 


7 by Dion. hr. Grps efrdent” in rhe Conty;” or on Default the vu. 


0 Peer en 
1 ee | 
4 Ra His Deputy. «Ke uric To Receiys the 


Court on D Deli c. N 2801 
uh ee a 4p nic to Eng 


55H 9 1 5 


Hint One. {Sethe 57 "His thop.” 


300 
Fe 


2 e Ro 
3 . es 


ol 
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„„ 


Wear 202 JF 1 


aminations taken By Them, and to Hear Cauſes, Cc. {See 12 Rich. Cont, Lamb: 
2. Chap. 10. 2 H . chap. 4.] If any one does not Attend, or does Bock A. eh. z. 


„ LOA 


9 


2 4406 Py Cc. which if Diſobey d, "they may. bin bind the Deli inqueht to a 
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Fables of Hundreds, &c. to make a Return of cheir Warrants; to 
bring their own Preſentments, of what is amiſs in the County, 
and 1 hoſe Preſentments which they receive from their Petty Con- 
ſtables; Treaſurers of the County-Stock; All Per ſons that are 
Bound 'by  Recognizance' to appear and anſwer for Themſelves, or 
to Give Evidenee or Proſecute; All Jurors (of the Grand or Petty 
fury) 1 by the Sheriff on Pain of Loſs of Illues or Profits of 
Lands. / - 
„1 Lev. 139. Freedom from Arreſts vpn mean proteſi 15 0 be A0 to 
all that attend upon a Court of Record. So that if ſuch a one is ar- 
. reſted upon Mean Proceſs, This Court may Diſcharge him. 
2. The Fwriſdiftion of the Juſtices in Seſſions boni in Hearing 
and Determining Felonies, Treſpaſſes againſt the Publick Peace, 
Cc. mention d. in their Commiſſion, or given by — 9 460 Upon 
Conviction in Treſpaſs, This Court may Fine, c. But though 
they Have Power to Hear and Determine Felonies, They uſually 
'T ry * Petty Larcenies; other Felonies being 0. Courſe Tried 
at the Aſſizes. 
But 5 are many Offenſes, hieb by Particular Statutes ought 
to be proſecuted in this Court; as concerning Alchouſe-keepers, 
and ſelling Ale to an Unlicenced Alehouſe, kvoper, Baſtard- Children, 
HhBadgers of Grain, Butter and Cheeſe, Bakers, concerning Bridges, 
Cottages, Foreſtalling, Regrating and Ingroffing, Game, Highways, 
Maſters and Apprentices, Malſters, Settlements and Appeals _ 
cerning the Poor, Popiſh Recuſants, Raiſing Money 9 92 Paſt yo ac 
-: grants, Wages, Weights and Meaſures,” \ 1880 the Men Fa- 
tue collected by Lambard, chap. 19. and Ne Ti Tit. homey. 
Some Thing are particulatiy enjoin d to be done in 21 ane 
 Mithitlmas 8 No; land eannot- be done in any other. 
Seffions, Relief för Maimed Soldiers is to be raisd by Gn Aſſaſſ- 
ment, The Wages of Labourers Taxed, Treaſurers ſar the County- 
Stock are to be appointed, and the Prices of the Carriage of Gbods 
are to be Settled,” In Michaelwas Seſſibns The Juſtices, 52555 are to 
controul the Eſtreats of Sheriffs, muſt be choſen by the Guſto Ruta 


Jorwn,, or by the Eldeſt of the. art pre 5 05 Woe 
may be then, fp of nba, 14 
pra, And ke ol ing the ns han, Aale 
186,187, Ge x © 085 691 U indiged, MY t A Not hy. Sun 
; 112 438, One ought not to ee W N. , vii, 
'" w_ e es Trials yn 7 rae. 7. e. where Ihe bob es ue, or 
p. 5135, 517. demie the Chief a eee or the Ps ofithe. ir 
Contra 1 Inſt Se The Juſtices. ders upon Hearing of Complaints, 


£ 
as 
, 


to Priſon, 


of the 


um 


and anſwer the Contem or —_— commit 
ay TP 8 a Bae tl is pe But 


uarter- Seſſions ma ay: Remer ed by' Writ'6f7: hour inte the 
Kine Uo ora aa cle e e apo the. 
f ; je. aa aln jan by #0! * Stviclticly of 
8 5 1p. 73 1 
0 2 5 i Ni a; 

Nun 9117 1 12 3”, 2 Wa NR Nas 


Ws Cert 0 in = cu of Writs, chap. 4. ** 17 


2 
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In this Court ſeveral Statutes are to be Proclaim'd by Expreſs 
Command in the ſaid Statutes. | B47 137 1 FAR 

F In ſome Counties the Seſſions are uſually adjourn'd; for Dif- * Palt. ch. 
patch of Buſineſs, to a private Chamber; where Four Juſtices make 185. P. 518 
Orders concerning Matters of Importance, to promote ſome private 
Deſign, Go. Onzre, If ſuch Orders are Good; j 

There is ſometimes kept a Special of Petty Seſſions by fome Ju- 
ſtices at an Inn, Oc. for the more ſpeedy Diſpatch of Bulmeſs in the 
Neighbourhood ; as for Licencing Alehouſes, Taking the Accounts 
of the Overſeers of the Poot; and Surveyors of the Highways, and 
to get Information of the State of the Highways, and for Examin- 
ing the Regiſter-Books of Rectots, and Vicars, as to 4fidavits for 
Burying in Woollen, Gc. | 
Several Corporatious have their Quarter-Seſſions within their own 
Limits. [See Of Juſtices of the Peace, Book 1. chap. 7:] 


XIII. The Sheriff's f Tarn (from Tour, a Circuit) is a Court of of the She 
Record, held in the uſual Place before the Sheriff Twice every Year, ! rom; | 
(viz.) within a Month after Zafter; and within a Month after Mi- 4 Inſt. 260. 
chaelmas, fot Criminal Cauſes: Otherwiſe, if Held at any other 
Time, the Preſentments there are void. [See Magna Charta, chap. 
35: and the 31 Ed. 3: chap: 15.] It is the King's Leet throughout 
the County, tho" it is held in every particular Hundred, [See the 
Statute of Marlebridge, thap, 10.] and the Sheriff is Judge of it, 
as of a Court incident to His Office; The Stile of this Court is 
Curia viſus Franci plegii Domini Regis tent. apud A. ram Vice- 
comit: in Turno ſuo Primo die, Go. _- 
All * Eccleſiaſtical Cauſes were antiently Determin'd in the Turn; 2 Io 70. 
and the Biſhop, with the Sheriff, did go in Circuit Twice every * 279. 
Year, thro' every Hundred in the County. n 4D 
Thoſe Things are inquitable here, as are inquirable in a Leet. 
For the Court-Leets were taken out of the Tum. [See Magna 
Charta, chap. 17. and 2 Fuſt. 32. 28 Ed. 3. chap. 9. 1 Ed. 4. ch. 2. 
and of the 8 e 335102 20% : 
An Offender here ſhall be Amerced; and there ſhall be a Diſtreſs * 8 Rep. 38, 
or Action of Debt for that Amerciament. But the Sheriff may im- 39 
poſe a Fine on any, that are guilty of an Offenſe in the Face of the 
Court; and on Officers neglecting Duty, c. And here alſo He may 
Diſtrain, or bring an Action of Debt. -[ See Hawkins Pleas of the 
Crown, Book'2; chaps rofÞ 09557 10 To oO TIT Tying 


O00) ei OH "Va" 129 90 BUT PRO , 1: 9 :5r 
XIV. The'® County-Court (Curia Comitatus) is Held from Month of the Con. 
to Month by the Sheriff, or His'Under-Sheriff; upon a Certain Day; . 11 
the Month being computed by twenty-cight Days, and not accord- , jag. 255. 
ing to the Kalendar. [See Magna: Chartu, chap. 3 5. and 2 Ed. 6. 


chaps 23. hd: ol oy 5 £411 a6 folks hee 411 313% & g. 
It may be kept at any Place within tlie County by the Sheriff, 
unleſs He is Reſtrained by Statuto. [78 V. z. ch. 23.]]/ 

This Court is no Court of / Record, but only a Court- Baron,. The 1 Int 225. 
Freeholders or Suitors of this Court are the Judges, not the Sheriff, 4 — 8 
The Firſt Proceſs 5% Dao Diſtreſs; till the Defendant does 
appear; but no Capias can iſſue from this Curt. 
7378 oy Dani 29 21590. 4 910triuns ny 
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72, 73, 99, 
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* 2 Inf. 312. 2 This Court is for Civil Cauſes, and doth hold Pleas betwixt 
22 Party and Party, where the Debt or Damage is under 40 5. But it 
2 Roll. Abr. ought not to ſuffer the Plaintiff (as is too often practiced) to divide 
ns. bis. Debt into ſeveral Plaints under 40s. to empower this Court to 
306, hold Plea of it. For in this Caſe the Defendant may have a Pro- 
hibition. It hath not Cognizance of Treſpaſs Vi et Armis, becauſe a 
Fine is thereby due to the King, which it cannot impoſe. But by Vir- 
tue of a Writ of Zufticies the Court may hold Plea of Treſpaſs Ji 
et Armis, and of any Sum, or of all Actions Perſonal above 40s. 
For this Writ is in the Nature of a Commiſſion to the Sheriff, and is 
Ficontiel, (i; e.) belongs to the Sheriff, is triable in the County- 
Court, and is not Returnable, In a Replevin, The Sum may be 
above 40 5, Yet if Freehold is pleaded by the Defendant, This 
Court can proceed no further; For Freehold ſhall never be tried 
without Writ, therefore the Cauſe muſt be removed; as when a 

Defendant avoweth for Damage: feaſant, and the Plaintiff juſtifieth 
by Reaſon of Common of Paſture. . | 
* 4 Inſt. 266. A Coroner is to be choſen here in fall 21 open. County by the 
3 Frecholders of the County, by Force of the King's Writ; and is to 
be preſent in this Court, to pronounce Judgment of Outlaw 2 

the Exigent, after Quinto Exattus, at the Fifth Court, if 
fendant does not "appear. [See Of the were Bool I. hope? 7. 
and Of Out lateny, chap. 4, & 5. poſt.] - 

„2 Inft. 359 Knight. o the Shire for the Parliament and Federors of the 
Foreſt, are hero likewiſe to be choſen. [See of the Parliament, ante, 


PIE Statute 6 GCec. 2. chop, oy and of ear Court of me RD, 
PY 
i ba aft 


N the 11 H. 7. chap. 75. . Sheriffs Procerdings i in gu du, 
5 kee by Juſtices: * We —_ 2 

of the Hun l. XV. c The Hundred:Caurti is held before a Steward, but the Suitors 
hey 5 are the Zudges. It is Derived out of the County - Court for the Eaſe 
4 Int. 20). of the Subject, and conſequently is no Court of Record, Having like 
| e Juriſdiction. It may be Held Every Phra Werks. Theſr Courts 
are Franohiſeu, and the Sheriff hath mer to do with Ions. 
[See Of Tan | in the . Try vn to n A Sts 

V. 1 Ell 3.919 A ad Gs * | ien 21900 NO Li. 
Ofthe Court-WMVI. 4 The err ar, Bag f Wurf: Pledge (em Free-Bledee, 
Te +... . Surety for 47 0 a Court of Record, Held befor the Stemard 
„of the Leet, that the King may be certified, by the View of the 
N +0230 Steward; of 'the]Manzers at dla Pep People within that PreciaR, forthe 
2— 'r' Proſtiruation af the Kings Peace, and the Puniſhimerit of ſaveral Ob- 
2. C0. 2 feufes againſt the Publick, For this Reafon every onemuſt;bewith- 
3 8 in. ſme Leet. None can be of Leets, unlefs perhaps one hath 
289,290, 293, not a General Juriſdiction. For then the bab itanes within ſuch a 
private Leet mui attend the Sherifßs T urn for all other Matters, 
that are not within the Cognizance of the private Leet. If One's 
23: 4:7 Hduſe ſtands in two Leets, He is fad to a Commorant in that 
- oy — where His Bed ſtands. The Precin of the Frank Pledge is call d 
Decenua; becauſe it commonly canſiſted of Ten Houſes. The Peo- 
ple did heretofore 2 Trouble in Travelling to the She- 


"I Turn, therefore Lets « or Views of F rank-Pledge were granted 
r . 1 5 077 to 
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to Lords of Hundreds and Manors and lefſer Franchiſes; and to 
Mayors of Cities, Gc. out of the Sheriff's Turn. [See the 12 Fd. 4. 
chap. 8.] Upon this Account, there is a Duty in many Leets De 
Gerto Letæ, towards the Charge of obtaining the Grant of the Lect. 
Yet theſe Courts are ſtill the King's Courts, tho' the Profit goes to 
a Common Perſon, or to a Subject. I ee 


Leets may be Held by Charter or Preſcription. By Charter, on * 1 Inſt. 115.4. 
the ſame Days contained in the Charter. By Preſcription, on Cer- * _ Me 
tain or Uncertain Days, according to Uſage. , For it is faid, that 245. " 
the Statute of Magna Charta (which provides that no Leet ſhall be 
holden but twice in the Year) was in Affirmance of the Common 
Law, and therefore that one might preſcribe againſt it; or that that 
Statute and the 31 Ed. 3. ch. 15. Extend only to the Sheriffs Turn, 
and to thoſe Leets only, that were Granted out of the Turn; not to 
Thoſe that were before the Statutes. But They muſt be kept in a Cer- 
tain and Determinate Place within the Precinct. A Man may preſcribe 
for a Leet, to enquire of one or two Articles only, as before Hinted. 
The Steward is the f Judge, as the Sheriff is in the Turn. All * 6 Rep. 12 
Freeholdert within the Precin& are-Qbliged to come to it, and All 5 f. = 
other People above the Age of Twelve Years; and under Sixty, ex- 1211 
cept. Peers, Clergy men, Women and Tenants in antient Demeſne. 
[ See 1 of Marlebnidge 5 2 H. g. chap. lo, and 2 Muff. 120, 
Gc.] The Ju ought to conſiſt of Twelve Freeholders at leaſt, to 
inquire; and Preſent all Things preſentable, If there are not Twelve 
Frecholders Reſiants to be ſworn on the Jury, or any Suitors, The 
Steward may cauſe Strangers, that come within che View or Pro- 
einct, to be of the Inqueſt or Jury. No one is Bound to attend on 
the Account of His Lands lying within the Precinct; but only in re- 
ſpect of His perſonal Reſidency.ꝰꝰ⸗ꝛ od £ 2% 
The Steward hath Power and Authority in this Court. 1. To | 
Ele& Officers, as Conſtables; Tithingmen, Haywards; Ale-Taſters 
Oc. To puniſh Offenders by the Common Lam; not by Statute; un- 


Lett rn 


leſs the Statute gives Authority; ¶ See the 18 Ed. 2] but in no Caſe 


with Death. Petty Treèaſons, Felonies, Fteſpaſſes Vi et Armis/ are 
enquirable here by the Jury, and may be preſonted in this Court; 
but are not puniſhable hem, They ate to be curtiſied by the Steward 
to the Juſtices: of the: Peace at the next Quarter Seſſions Other 


I. 


Offenſes may be | enquired of; preſented; and puniſhed; Some b 


This Court bath Cognizance; by mmon ata, or by Statute, of n 2 


Tiplivg in Alerbouſtes, dMſdemeanbrs/of, Ale-Conners; Affrays, Aſ- 
Taults /whereby. Blaoddhed' enſueth; Common Barretors Bawdy- 
Hoſes, Miſdemeanors of Conſtables for neglecting to keep Watch and 
Ward, and to exerutt their Office upon Vagabonds and ſturdy Begg 


5 2 
Antient Bounds to! Diſtivguiſh Pariſhes; Tithings, Commons, Go.. 
Miſdemednors of Bakers, that do-not:obſerve-tharAſbſc of Bread; 
Brewers, that do not obſerve the Aſſiſe of Ale and: Beer; Offenſes of 
Butchers, Curriers Oottages andlnmates, Detiners or Suitars Reſi- 
ants not appearing at the Lest; Eſtrays, Waifs Treaſure : Trove, and 
Gogds Wreck d belonging to the King, not to a Subject; Offenſes of 


0 
Eavexdroppers, Of TI 21 tbat neglect to hold à Fair or Market, 


* 


gars? Defeck ig Btidges, Cauſeways/aod-Highways z/Defroyets'of — | 
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Foreſtallers, Regrators and Ingroſſers, Unqualified Perſons keeping 
Guns, Dogs, &c. and deſtroying the Game; Unlawful Games, Com- 
mon Hedge-Breakers, Thoſe that negle& to make Hue and Cry af- 
ter Robberies and Felonies committed, Miſdemeanors of Higlers, 
Innholders, of Thoſe that give Lands in Mortmain without Licence, 
Millers, Night-walkers, Common Nuſances; The want of Stocks, 
Pillory and Common Pounds; Pound Breaches, Reſcous, Scolds, 
Miſdemeanors of Shoemakers, Searchers and Sealers of Leather; 
Thoſe that put Stone-horſes of Two Years Old into a Common, 
Offenſes in Victuallers, [See 4 Inft. 262, 263, 264.] Falſe Weights 
and Meaſures, G. [See 1 'Danv. Abr. 290, 291.] | 
s Dyer 13, Note, © That a Preſentment in a Court-Leet, or Sheriff's Turn, 
'+ þ 286. after the Day of Preſentment, ſubjects the Party forthwith to a Fine 
Kitchin 86, or Amercement, and is not Traverſable, unleſs it toucheth the Par- 
91, 158. ty's Preehold; as that one ought to cleanſe the Highway, Cc. by 
f. P. C 155. Reaſon of His "Tenure. Here the Courſe is to Remove ſuch Pre- | 
ſentment into the King's Bench by Certiorari, where the Party may 
Traverſe it. Neither the Turn or Leet have Power to Try any 
manner of Traverſe. [ See Magna Charta, chap. 17. and 2 Toft 13 2. 
1 Ed. 4. chap. 2. ] * 5 e eee ieee 
The Frecholders in a Lect may make By-Laws, relating to the 
Publick Good, for Matters within the Leet; and they ſhall bind 
every one, if They are for the Publick Good, or for the Common- 
wealth. Otherwiſe, if They are for a Private Intereſt, They bind 
Thoſe only that agree to Them, and muſt be in Purſuance of a 
Cuſtom to make ſuch By-La wee. 
IT The Method of Puniſhment is by Fine and Amerci ament, which 
are ingdent'to Curt Leet. I » 
v Coke's h A Fine here ſignifies a pecuniary Puniſhment, aſſeſſed by the 
Compl- co. Steward for an Offenſe or Contempt committed in Court, or by Pub- 
1 lick Officers out of Court in Adminiſtration of their Offices. A Fine 
$ Rep. 38, is always to be caſſeſſed by the Steward, and is not to be affeered; 
” Rep. 43, tho ſometimes! it is call d an Amereiament. For a Eine the Lord 
45 may have an Action of Debt; or Diſtrain of common Right. This 
e only Court that can Fine and not Impriſon. i An Amercia- 
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1 Inſt. 126. b. is 
: Danv. 292. ment (Miſericordia, for it ought to be aſſeſſed merciful) is a pecu- 
i 8 Rep. 39, niary Puniſhment, aſſeſſed by the Homage or Jury, for Offenſes com- 
*.0%.5.þ, mitted out: of Court by private Perſons; to be mitigated by Merror: 
12% (from Aeeurer; To Pax) affirming the Reaſonableneſs thereof up- 
Ms Cop. On. their Oaths, where no expreſs Penalty is preſdribed by Statute. 
6.26 An Ametciament'is always to be aſſeſſed bythe Homage: And If 
« 8 Rep. 41, an Amerciament is agreed on, The Lord may hape an Action of 


* Debt for it, or Diſtrain for it of common Right, and inipound tlie 


Co Cop. Diftreſs, or ſell it at his Pleaſurc. 9h] But he cannot impriſon for 
6. 31. it, & Man cannot be Amerced in a Leet for ſutcharging the ! Com- 
2 * Au. mon, or for digging in the Common ; becauſs this concerts the Pri- 
2 Roll. Abr. vate, not the Publick/ Intereſt, and belongs rather to the Court 
83. Baron, to enquselaf iti“ 10 i 21 de ton of ch ne 
„1 Iaſt. W Every one that hath a Leet or Market dught to have a Pillory, 
e, Tumbrel, G7. /to paniſh Offenders." (Ses tre 37 243% For want 
9 Rep. 50. thereof, as well as for other Neglects, the Lord may be Fined, or | 
Kitch. 13. His: Liberty ſeiſed. Stocks are to be provided at the W 
: eTHLEIFEED 'L ea 5 Ts 1 | Sk 2 


— OR DEER "—_ 


Ch. 1. oa. E of England. | . 487 . 


the Town. For Originally They were not to pimiſh, but to koep 
Men in hold, {See 1 Dand. Abr. 289.] 
Note, IT hat the Greateſt Part of the Buſineſs of the en u and Leet 
hath declined for ſeveral Years, and is Devolved on the Ouarter- 
econ. 


Sec Hawkins s Pleas of the Crown, Book 2. chap. 10 8 11.] 
VNVII. n | The Court-Biren i is a Court which Every Lord of the Ofrhe Court- 


Manor (nnd call'd a Baron) hath within the Precina of that R 40. 
Manor. It is no Court of Record, and therefore County-Courts, a. & b. 
Hundred. Courts; Gc. are not of Record ; becauſe they are but += by 
Court-Barons. - A Court-Baron is an Inſeparable Incident to a Real 4K Rep. 125 
Manor, not to a Nominal Manor, where the Real Manor has been 6 Rep. 11, 
once Deſtroyed; by Granting away the Demeſnes, or Services. It 37 64, 65, 
muſt be held by Preſcription, for it cannot be created at this Day. Coke's 
A Court-Leet is not Incident to 4 Manor; but he that Hath a Ma- Compl. Cops 
hor may alſo Have a Court-Lect, to be Held within his Manor by . 
Prefcriptich or Grant from the King: And that which of a Publick 
Nature is tranſacted in a Court-Leet, when It is held with a Court- 
Baron, ſhall' be applied to the Court: Leet; 3 as Private Matters ſhall 
de applied ta the Oourt. Baron. {See of Eſtates by Copy of Court- 
Rot, Book 2: chap. .I 

A Court. Baron muſt b&hoſtlen oil be Part of the Manor. Fo or 
if i it is holden out bf the Manor, it is void; unleſs there is a Cu- 
ſtom to hold ere at one Manor for all, where the Lord hath 
ſeveral Manors! *: 
This Court of, 50 dates i. By. Saunen Law, which is the * 4 Rep. 4s 
Baron; or Freeholders Court; or the Cõurt- Baron that is incident to, 443 "yy" 
Every Manor; of which the Freeholders; being Suitors (Men, not Wo- 1 Ink. 58. 4. 
men) are the Judges, and the Steward only Regiſter. It cannot be a 2 Luft. 119. 
Court Baron without Two Suitors at leaſt. This Court may be kept 
from Three Weeks to three Werks. 2. By Cuſtom, which i is call'd 
the Cuſtamar Court, tho it is kept but very ſeldom. This — | 
concern Cuſtomary Tenants and the Copyholders, whercof the Lord 
or his Steward is Judge. The. Court Berch! may be of this double. 
Nature; and the Rol contain Matter that concerns both, or one 
may be without the Other. But as there enn be no Court Baron at 1 7 


Common Law without Frechoiders, ſo there cannot be a Cuſto: 


mary Court without Oopyholders, or Cuſtomary Tenants: And then, 
tho' It is not a Manor innaum without Freeholders; Yet it is ſuch a 
Matiory' that the Lomb may: keep Courts Gr. for 1 
This Cuſtomary Court rannot be held out of the Manor. 
The Franchifes of . to be Heard pla 170 
knit Determined” wither: art Antiquated or Gone. 


Fung in tho r to take or catch, and These a 1 
in es h 6 ot S217 
a Privilege or „Grant- Brad. Lib 


Robber. d. S0 that ahe Wirds fignify 
ed unto Lords of certain Manor to quuge any 1 4 bief taken within * * * 
theit Fed; whithes-ohevFithoiriown Men Living In the Manor or 
One Living Bur uß the M Anöry that äs (Taken te.. 
Thb Perſom cne une in this Coutarthe Lord he &. Steward, 


* * 201. 17101“ Fun! 7 


the Lord's Tenants and the d 
e Dord n hief in HMace of Amboritya 
wdcin-a Perfotigl Action, 0. 
Fake 56 1 
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tute- Merchant, c. He is Dominus pro Tempore, and a Lawful 

Lord of the Manor for the Time being; not only to make Admit- 

tances upon Surrenders and Deſcents, but to Grant Voluntary Copies 

of ancient Copyhold Lands; which come into his Hands. Even the 
Voluntary Grants by Copy, made by ſuch Particular Lords, ſhall 

bind him that hath the Freehold or Inheritance; becauſe all theſe 

are lawful Lords for the Time Being. But Diſſeiſors, Abators, 
Intruders, and others that have Defeazable Eſtates, - ſhall not bind 

others by their Voluntary Grants. A Tenant at Sufferahce ſhall 

not bind them, becauſe he is in by Wrong; tho. Admittances made 

upon Surrenders or Deſcents, by Diſſeiſors and others in Poſſeſſion 

that have Defearable Titles, ſhall ſtand Good, againſt them that 

„ have Right; becauſe it was a lawful Act, and they were Compel- 
1 1nft. 58.b. Jable to do it. Nay if the Lord of a Manot for the Time being 
def Abr. 18 Leſſee for Life or Years, Guardian or Tenant at Will of a Manor, 
495. and does take a Surrender at Will into his Hands, and before Ad- 
mittance his Eſtate is Determined, yet the Lord that cometh in 

| above, ſhall be compelled to make Admittance according to the 
Surrender; For there was Legitimms Dominus pro Tempore. 

. | What Cuſtom doth Confirm to a Copyholder,; The Law will al 
low him; Yet Thoſe Acts that are not ſtrengthen d by Cuſtom, 

have no longer Continuance, than the Lord's Eſtate continueth. 

And therefore if a Lord for Life of a Manor Granteth a Licence 

to a Copyholder to Alien, and Dieth, The Licence is Deſtroy d, 

and the Power of Alienation ceaſe tg 

2 „ The Lord's Authority doth conſiſt chiefly, 1. In Puniſhing Offen- 

5. Foy Cop. ſes and Miſdemcanors committed within His\Precia&s; as for Non- 
Performance of Cuſtoms, Breach of By-Laws, Oc. 2. In Deciding 
Controverſies about the Title of Coppbeld Lande lying within his 
Bounds; where He may Redreſs Matters as a Chancellor in Equity. 

Theſe Authorities concern the Court - Baron, properly ſo calld; 3. In 
Admitting Copyholders upon voluntary Grants, Surrenders or De- 

« Ibid, ſcents, which may be done by Him out of the Manor, in what 


— - . * — 


oP or 4. o Copybolders, to 
1 Inſt. 59. a. Alien by Deed, Or to Demiſe for Years; c. 1 1 2 Ty i 
. vernor) is 
mp. Cop. Fn 
945. Copyhold 


9 Rep. 48. in tho Court (but only a Regiſter in the Freeholders Court) to enter 
1 Ventr. 153- Blaints, Pleas, Surrenders, Admittancbs, Fealties and to Prove Te- 
ſtaments, and to Commit Adminiftratidns of Perſons dying within 
ole the Manor, Gc. ] In the Lords Abſence he may alſo puniſh. Offen- 
6. _ ae ſes, Determine Controvetlies; 'Redreſs Injuries, c. He acts ſome 
4 Rep: 36. ' Times in the Lord's Name: Ste wards for the moſt art have Patents 
x iv. for their Offices; yet They may be retained by Parol, or Mbrd of 
Kiteh. 165, Mouth, and They ſhall continue ſo until Countermanded. But in 
x60, 167 the King's Manors a Steward cannot be Retained by Parol. Neither 
dan a Corporation make anꝝ ſuch Officer ithout Mriting. Met if He 
4s Retained by Parol by a Corporation, His Judicial Net ſball ſtand 
Good, though his Authority is Grounded upon a wrong Foundation. 
v ut Acts whiich. he performeth as Cuſtom's Iuſtrument (not as Judge; 
24 Rep. 26, as Voluntary Admittances, &c.) can ever bind 
T n A Steward af the Court may takeS/#raudercinany Place without 
Fo 2 Cuſtoni; but he cannbty/ at any Court holden ou uf the Manbr, make 
d 14-00. Granti vf Copyhbold Eftates; ri Anntinuaot, unleſs by Cuſtom, or 
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Expreſs Words in his Patent, or by Special Authority given him by 
the Lord. C. and See 2 Dau. Abr. 179, 189, 258. 
The Office of a Steward may be * Forfeited by Abutjer, Non-Ujer * 9 Rep. 55% 

and Refuſer to keep Court, &o. [See Of Offces, Who is capable 
of Them, and How They may be Forfeited, Book 2. chap. 2. 

An ÞUrzder-Steward is the Steward's' Deputy, and His Authority » Coke's 
is Equal to the Steward's, only that the Steward may make Admit- Comp Cop. 
tunces out of Court, If Entry be made in the Court-Roll,! That K 4% N 
He that is Admitted, hath paid his Fine and done Fealty. For 166, 167. 
though the Under. Steward, can take a Surrender out of Court, He 

cannot make any Jdmittance out of Court, without ſpecial Autho- 

rity, or Particular Cuſtom. A Steward muſt have © Special Words « 9 Rep. 49: 
in His Patent, to make an Under-Steward,- unleſs in Caſes of Neceſ- 

ſity; as where the Office of a Stewardſhip, (5c. does deſcend: to an 

Infant, or is Granted to an Earl, Then in Reſpect of Infancy or the 

Dignity he may make a Deputy. | 25070 | 

The Tenants are the Freeholders and Copyholders, [See Of the 

Buſineſs of the Jury or Homage, infra.] I 57 18615 

The d Hailiſ is the Cryer and his Duty is to execute the Proceſs « 11n8.244 b. 
of the Court, To Preſent all Pound-Breaches; and all Chattels 1 Roll. Abr. 
Waif d and Stray c. "20.079 | bens 


As for the Juriſdiction of the Court- Baron. 

1. The © Freeholders-Cowrt conſiſts in Hearing Plaints of Copyhold- « Lit. 36. 
Lands (for Copyholders ſhall not Implead, Except Againſt the Lord! 2 
Himſelf, or be Impleaded in the Kings Courts for their Tenements 15. b. Mute 
by tlie King's Wtits, tho” a Copyholder's Leſſee for one Year! may Coke's 
bring an Ejectment) and for Debt, Treſpaſs, &c: under 40 f. (not of EN P. Cops 
Treſpaſs Vi et Arnis, becauſe They cannot impoſe a Fine) where 

the Freeholders or Suitors are Judges. f Theſe muſt 'be 'T'welve; : cr, 
though the Lord may Hold a Court-Baron for other Purpoſes, where Comp. Cop. 
there are but Two Tenants. But if there is Iſſue betwixt Party and $ 3'- 
Party, there muſt be Twelve; where the Tryal by Jury is by Con- 

ſent, The Proceſs is the ſame as in the County - Court, by Diſtreſs 

Infinite. But if the Defendant in Treſpaſs appears and pleads Free- 

hold, The Court ſhall ceaſe. Every Stranger that comes within the 

Manor may be ſued there in Debt, Treſpaſs, &c. under 40 3. Vet if 

any Foreign Plea is pleaded, It hath no Juriſdiction. And though 

every Copyholder may be am cares in the Court of the Lord by 

Plaint, yet the Cauſe may be Removed by the Plaintif by Toli to 

the County- Court, and from thence by Pone into the Common 

Pleas; but the Defendant may have a Recordare facias into tne 
King's Bench or Common Pleas. 8 Execution is only by Diſtreſs/and s Finch 470. 
 Impounding, till the Party is ſatisſied. There is no Power to Sell f Kal. Fro 
or Deliver the Diſtreſs to the Party, neither is the Body to be taken 3433. 
in Execution. By Cuſtom a Lepari Fucias may be awarded. But 2 Davy. Abr. 
the Goods cannot. be Sold without Cuſtom, [Plaints relating to Co- 
pyhold-Lands muſt be made in the Copyhold-Court, which is diſtin& 

from the Court- Baron, See before.]]J]J] 2’ 

In this Court an Heir of a Copyholder may bring a Plaint in 

the Nature of an Aſſize of Mortdanceſter; aid upon a Recovery 

there, a Writ of Falſe Judgment doth not lie; but the Remedy is 

by Petition to the Lord, and he for Cauſe may reverſe the Judgment. 

read A Rrr 1 Note, 
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Mate, That Actions are ſeldem Enten d in this Court - Baron, for: 
it is kept not Above Twiee in the Var. Whereas, it was at! firſt In- 

4 N tended, that They ſhould be. Held Every Lhree: Wecks. Nack. 
A Common Recovery may be had in this Court, If the Cuſtom 
of the Manor can ſupport it. G net 1M 1 HO s bung ent 5 

b 4 Rep. 26, 2. h The Copyholder's Court, (or Cuſtomar y- Court To be held 
11 Rep: 17» upon ſome; Part of the Manor) is for making Halumaiꝝ Grants pon 
1 Int, 58.8. Eſcheats and Forfeitures, and ton Gram and Admittanqe, upon Sur- 
1 Roll, Abr. renders and Deſcents on Preſuntment of the Homage or Jury. The 
575. Homage may Enquire of all Perſons, that go Suit to this Court, and 
make Default, and Preſent, their Names. It may Enquire of the. 
Death of Tenants after the laſk Court, and who is tho next Heir, G. 

of. Fraudulent. Alienation of Lands, to ]Nefeat the Lerd of; His: 

Profits; Of Rent, Cuſtom or Service withdrawn; Of Lands con- 

cealed, or uſed without Licence of the Lord; Of Eſchoats and For- 

feitures; Of Encroachments on any of the Eands of the Lord withe! 

out Licence; with holdiag Court-Rolls, Rentals, or other Evidenpes 
appertaining to the Lord; of Mort: main Letting Capyhold- Land fer! 

a longer Time than a Tear and a Day without Surrendem unleſiIx is 
by Cuſtom that one may let for longer Time; Alienations of Copy- 
hold by Deed; cutting down of Trees by Capyholder without Cuſtom 

or Licence; Copyholder ſuffering his Houſes to Decay, and not Re- 

pairing Them; Of Surrenders by Copy hol ders after the laſt Curt to 

- theſe of anether, and nat brought into Court of Suit not performed 
gat the Lord's Mill by Reaſen of Tenure; of Waſte, by Fenant fon 
l. iſe in Houſes, Lands, Woods, Gardens; | of Fiſhing, Hewkingsc.ou 
Hunting within the Liberty of the Lord without Licence; Taking 
away Swans or their Eggs. The Homage may alſonguire of Sure 
charge of Commen with Commonable Beaſts, orgof: putting Buaſts 
into the Common, that are pot Commonaple: Of Tieſpaſs in the 
Common, or, Waſte of the Lord, by Digging, Building or Eneld - 
_ ſure; of Treſpaſſes in Corn, Graſs, Meadow, Paſture, Woods, Hedges; 
of Chaſing Cattle into the Manor, and Rechaſing them; Refeous 
and Pound-Breach; Removing Mere: Stones or Land- Marks; Of 
| Bailiff, and Conſtable or Hayward, neglectiog His Office; Of By+ 
*i2Danv. Laws or Orders not obſerved. / i For a Court-Baton may make By+ 
31 4% Laws by Cuſtom, as well as a; Leet; and add a Penalty upon the 
a Breach of a By-Law; which cannot be Aﬀecr'd, for a Penalty differs 


- —— — 


a 


from an Ametciament. i 9: (194: 0 $390 

In this Court. there need net any Freeholders. +1 

: Coke's The Method of Pawi/haent is by æ Amerciament. For Amercia- 

Fa e ments are Incident to Court Barons, as well as to Court Lets. 

1 Roll. Abr. After the Homage hath Preſented QFtr/es, The Steward cannot 
211. Amerce, without three Meerurt are Sworn: ta Afrer or Moderate the 
* „ Amereiament; and then the Lord may have an Action of Debt in 
His Court- Baron [or rather elſewhere] for an Amerciament affeer d 
(. not Diſtrain for it without Preſcription) far the Suitors are Judges 
there and not the Lord, as hath been faid. The Lord cannot 
Amerce any one in his own Court for Treſpaſs done to Himſelf. 
Fires ate never Incident to Court - Barons as ſueh. Fines are Inci- 
dent to ſome Few Manors only, where there are Court-Leets. [Sec 

| Of CourtLeer, at the End, feared It. MA | ET 1 
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Ch. I. Laws of England. 491 
A Court of Survey differs only from a Court-Baron, inaſmuch as 
beſides the Ordinary Buſineſs of a Court-Baron, every Tenant is ſum- 
mon d to Bring into Court his Leaſe, Copy or Title to His Eſtate; 
to be ſurvey d by the Steward, when the Manor comes to a New 
Lord, &c. | But this Power is to be Queſtion'd. [Sce the Stat. of ! 2 Inft. 142. 
Marlebridge, chap. 22. or 52 H. 3. chap. 22. 15 Rich. 2, chap. 12. 
16 Rich 2. chap. 2.] | | 
XVIII. ® The Court of Antient Demeſne belongs to a Manor of of the Court 
Antient Demeſne, and is in the Nature of a Court-Baron, Held by of Antienc 
the King's Bailiff, or the Lord of the Manor, wherein the Suitors . 
are Judges. It is no Court of Record. The Tenants have Privilege 343. ; 
not to be ſued out of this Court, but have Juſtice by the Writ of 4 Iaſt. 26, 
Right Cloſe directed to the Bailiff or Lord. This Privilege doth not T 105. 
extend to perſonal Actions, in which the Title of the Freehold does 2 Roll. Abr. 
not come into Debate. It extends to Real Actions, or where the 3*" &* 
Realty of their Lands may come in Queſtion. 'Therefore Anticnt 
Demeſne is a good Plea in Ejectment, Replevin, Gc. | 
The Demandant in a Writ of Right Cloſe cannot remove the 
Plea out of the Court of the Lord upon any Account, tho the Te- 
nant may Remove the Plea by Recordare for ſeven Cauſes. [See 
4 [»ſt. 269, 270.| 
If Falſe Judgment is given in this Court, The Demandant or 
Tenant ſhall have a Writ of Falſe Judgment (not a Writ of Error) 
as it is in other Courts not of Record. 40 | 
Lands in Antient Demeſne may be Extended upon Statutes, and 
upon an Elegit; becauſe the Title of the Land is not directly put in 
Plea in the King's Courts. Regularly alt general Acts of Parliament 
extend to Antient Demeſne. [See Of Eſtates in Antient Demeſne, 
Book 2. chap. 1. 501 ” 1 8 
A Fine levied in the King's Courts makes it Frank-Fee, until re- 
vers d by a Writ of Diſceit. So where the Lands come to the King. 
It is ſaid that a Fine Levied in Antient Demeſne may by Cuſtom bar 
an Eſtate Tail. (O.) 
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XIX. Then Court of the Cyroner is a Court of Record, to enquire, Of the Conre 
where any one comes to a Violent Death by Felony or Miſchance. oy beyond 
He can enquire of no other F elony, but of the Death of a Man, and = s. P. C. 51. 
then Super Viſum Corports, which no; other can do. . 
If the Dead Body is buried, or ſuffer d to lie ſo long that it ſtinks l. P. C. * 
before the Coroner hath viewid it, The Townſhip ſhall be amero d. 
The Coroner may take up a Dead Body out of the Grave, to vii //, 
it, for the taking of an Inqueſt, if there is no Danger of Infection by 

dice ae up: If there is, Danger, or if the Body is drown'd and gan-, 
not be:tau 


He ought not to proceed. In ſuch Caſes o the Enquity ] Rep. 110. 
may be by Witneſſes of the Felony, by Juſtices of the Peace, Jang1'p. C. 25 
ſtices of Oyer and Terminen or in the King's Bench, if the Felony a7. 
Adee in the ane acre that Court ſits. Inquiſitions : Da. Abre , 
of One found Flo de ſe are Traverſable by the Executor or Adi Lev. 141, 
miniſtrator, the Inquiſition being removed. into the Kings Bench by :5:- 
Certiorari; SE ſo are Inquiſitions in other Caſes in e of >! Ventr. 181, 
fenſe. (O2. en __ ad hk a, 3 San Rien a b : 

The, Coroner may take an Indizuens upon View of the Body, 

as alſo an Jppeal within a Year after the Death of, ons; lain, not 

. . [ R ＋ 1 2. 290 | vw.) * IF ter, 
<1 | " 


. 
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492 An Inſtitute of the Book IV. 
after the Stroke. [See JWeſtm. 1. chap. 10.] He may likewiſe en- 
quire of the Eſcape of the Murderer; and if it is found, that the 
Murderer eſcaped untaken, the Townſhip cannot Traverſe ſuch 
Eſcape ; and if a Fugam fecit is found before the Coroner, it is not 
Traverſable. ö 3 

He hath no Juriſdiction of Offenſes committed in the Open Sea, 
between the High and Low Water Mark; nor within the Yerge of 
the King's Courts. [But ſee Articuli ſuper Chartas, chap. 3. and 
2 Inſt. 549, 550. 3 Inſt. 134. 4 Rep. 46, 47. See alſo the 33 H. 8. 

' chap. 12. and of Appeals, chap. 5. infra.] 
? 2 Dany. P Now as to the View of the Body. It is His Office, ſo ſoon as 
Abr. 229, He is acquainted with the Suſpicion at leaſt of a violent Death, to 
ſend His Warrant or Precept to the Bailiff, and alſo to the Conſtable 
and Tithingman of the Hundred, Gc. to ſummon Twenty-four ſuffi- 
cient Men of the Four, Five or Six next Towns adjoyning, 'That at 
a certain Day 'They come before Him to ſuch a Place, to enquire 
upon View of the Body of A, &c. If the Body is buried, it is to be 
taken up, and the Coroner is to Record the Names of Thoſe that 
buried it. And if the Body hath lain fo long, that it cannot be judg- 
ed how it came by its Death, That alſo muſt be Recorded, that at 
tho coming of the Juſtices of Aſſize, the Town where, (5c. may be 
Amerced upon the Sight of the Coroner's Rolls. If the Coroner 
and Jury are able to enquire of the Death, then they are to preſent 
the Manner of the Killing, whether the Party was kill'd by bimſelf, 
or any other, or by ſome Miſchance. And the Coroner, to affift in 
the Enquiry, may ſend His Warrant for Mitneſſes to appear, taking 
their Examination in Writing under their Hands. And if any one is 
to be tried for Felony, The Witneſſes muſt be bound by Recogni- 
zance, to appear at the next Aſſizes, to deliver their Knowledge of 
the Fact; and the Felon, in the mean Time, is to be committed by 
the Coroner. The Jury upon Oath having brought in their Verdict, 
The Coroner muſt Return the Inquiſition either of Murder or Man- 
ſlaughter by another, or Flo de ſe, or of a killing by Misfortune; 
Go. to the next Gao Delivery of that County, or certify the fame 


- 


do the King's Bench. [See 3 I 7. chap. 1.] r 
z For Miſmanagement in the Coroner, & c. the Filing of the Inqui- 
1 Cre: 9724 ſition may he ſtopp'd, or the Coroner may be order d to attend, and 
3-Mod. öl. amend His Inquifition. If He hath been guilty of Corruption or 
3 Veatr: 181, Bribery in taking the Inquiſition, a Mehius Tnquirendum may be 

* 3 awarded to ſpecial Commiſſioners, to take a New one, who ſhall pro- 

ceed on the Teſtimony of Witneſſes, not upon View of the Body. If 
the Inquiſition is good, He that is fuſpected to have committed the 

FPFPeleny may be Tried 1 7 Inquiſitton, as well as upon an Indict- 

mlent⸗ (Se N 1 H. « chap. 1. 2 Ph, G. Tar. chap. 13. 

Where the Duty of a Coroner is ſet forth at large... 
*2Inft. 52,91, ** The e ought to fit upon the Body of every Priſoner, that 

14! __ in P . on. "oye N 7 VI 5 181 I 4 — 2, I, | ND 5 1 Hen FURY bw 

Idee Greenword's Frdicial and Minifterigl Office 2 of Coroners; and 

3 l. Pleas of the Crown,” Book 2. chu © OOO 


i 4 * ; | * * 
N Articuli fuper Chartaß, or the 29 Ed. 1. chap. 1 In Cafe of 
| Dearh within the vargs the Corotier "of the County ſhall af with 
the King's Coroner. [See 2 Inft. 540.] | f 
47 By. 
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By the 33 H. 8. chap. 12. f. 1 & 3. All Inquifitions upon View of 
Perſons ſlain within any of the King's Palaces or Houſes, or an 
other Houſe or Houſes, at ſuch Time as His Majeſty ſhall happen to he 
there Abiding in His Royal Perſon; ſhall be taken by the Coroner 
of the King's Houſhold without the Aſſiſtance of any other Coroner 
of the County, &c. | See Of the Curt of the Lord Steward of the | | 
King's Houſe, &c. chap. 2. poſt] . | 

By the 3 H. 7. chap. 1. The Coroner is to have upon an Inquiſi- | 
tion found of Murder, 13s. 4d. of the Goods of the Murderer. If | 
He hath nothing, then of the Amerciaments of the Townſhip for the | 
Eſcape, if there was an Eſcape in the Day-Time. [See Weſt. 1. | 
chap. 10. and 2 Iaſt. 176.] But, * 

By the 1 H. 8. chap. 7. When One is ſlain by Miſadventure, 
The Coroner ſhall Execute His Office without Fee, on Pain of 


40 . 


[Gee the 4635 V. & M. chap. 2 2. Concerning the Pladins of | 
Grants to an Inquiſition Return'd by a Coroner. And ſee of the | 
Coroner, Book 1. chap. 7. j 


XX. The Court of the © Clerk of the Market is to Enquire of Of the Cours 
Weights and Meaſures, whether 'They are according to the King's of the \ 


Standard or no. [See Of the Clerk of the Market, Book 1. chap. 7. ke 
Of Fairs and Markets, Book 2. chap. 2. Of Weights and Meaftver "4 Inſt. 273, 


Book 3. chap. 3. 


XXI. The Court of * Pie-Powders (Curia Pedis Pulverizati, be- Of the Court 
cauſe for Contracts and Injuries done in the Fair or Market, Juſtice ay ie-Pow- 
ſhall be done as ſpeedily as the Duſt can fall from the Foot) is in- 2 10g. 220, 
cident to every Fair and Market; for by Grant of the Fair or Mar- 221, 231- 
ker it ſhall pas. r 165% 09 073.10, 31.02 Wane 
It is a Court of Record, to be Holden before the Steward of the 10 Rep. 7; 
Court, who'is the Judge theree . 

1. The Cauſe of Action (for Contract, Slander or Injury) muſt 
ariſe in the Pair or Market, and not before, nor in a former Fair 
or Market, nor after the Fair or Market. 2. It muſt be for ſome 
Matter concerning the ſame Fair or Market; and Done! Com- 
plain d. Heard an Determin'd, the ſame Day. z. It muſt be with- 

in the Precinct of the Fair or Market. 4. The Plaintiff niüſt take 

an Oath according to the 17 Ed.. chap. 2. 1 Rivh. 3. chap. 6. That 

the Contract, c. was made during the Time of the Fair or Mar- 

ket, and within the Juriſdiction. But that eoneludeth not the De- 
fendant in pleading to the Juriſciction. The Trial is by Merchants 

and Traders in the Fair, and the Judgmem againſt the Defendant 

ſhall de Opod Aphercierur. A Writ of Error lies upon an Etro. 


9 
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But this Court is Growing out of Uſe, e. 


There may be a Court of Pie- Pow ders by Cuſtom or Preſcriptioh 
without Fair or Market, which may Hold Plea of Obligations, by '4 — Fa 

ipti a is r. 
Proſcription. — — ᷑ — — 4 
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Of the Court XXII. The Court of the Commiſſioners of * Sewers (from Sewer, a 

—— Paſſage or Chanel for Water) is by Commiſſion under the Great 

Sewers. Seal, according to the 23 H. 8. chap. 5. where there is a Form of 

z 4 Inſt. 275. Fheir Commiſſion and of their Oath. This Commiſſion is Granted 
by the Lord Chancellor, Lord Treaſurer, and the Two Chief Ju- 
ſtices, or any Three of Them, whereof the Lord Chancellor to be 
One. This Commiſſion may laſt Ten Years, unleſs Repeal'd before 
that Time; and all Laws made by Virtue thereof ſhall continue in 
Force one whole Year after the ſaid Ten Years; and the Juſtices of 
the Peace of the County have Power to Execute the Commiſſion and 
the Laws for that Year, unleſs a New Commiſſion iſſueth forth in 
the mean Tine. | 


7 the ; Jac. * chap. 14 All Walls, Banks, Ditches, Sewers, 

Water-Courſes, Bridges, &c. within Two Miles of London, falling 
into the River Thames, ſhall be ſubject to the Commiſſioners of 

Servers. tA... . J Id ne. | 1 


10 Rep. Their Y Buſineſs is to Repair Sea-Banks and Walls, To Survey 
141142143- Rivers, publick Streams, Ditches, Bridges, and other Defenſes, by 
the Coaſts of the Sea and Marſh-Grounds. But they cannot inter- 
meddle, unlefs in Caſes where there is a publick Prejudice. For if 
They decree a Stream to be ſtraitned, ſo that the Meadow of a 
particular Perſon is Overflowd; an Action will lie. Neither can 
They make a New River, or 'Try New Inventions, at the Charge 
002 2: 0 GET GY ard) wind. eee 
n They may make a Tax or * Rate according to the Quantity and 
P+ 139, 7 r : — 1i.+h 
40 „ Quality of the Lands and Rents at their Diſcretions, upon All; that 
are in Danger; even where one ought to Repair and is not Able to 
Ado q it, or tho no Fault was in Him by Reaſon of the Extraordinary 
Rage of the Waters. And if any Perſon refuſes to pay it, The 
Commiſſioners may Grant a Warrant to Diſtrain his Goods and Sell 
them. Lands alſo may be Sold for the Tax or Rateee. 


F 


Tho by the Act the Commiſſioners have Authority to do ac- 
„ker. 100. cording to their Diſcretions, yet they are bounded-by the Rule 
2. of, Reaſon and Law. For Diſcretion, is to Diſcern, betwixt Right 
4 Tz tri get 41 K. VAL OLE: 5 ie | 4 923 1 Aigle 
- | By the 7 Ann, chap. 19, Auy Six ef the Commiſſuners may decree 
the Sake of Copyhold anger or. apibiod 80 if 


ie 116/320) anna nba 25.0] i; 004 AQ 213 
Les the 7 ug. chap.9...For giving the Commilſioners of Sewers 
of Londom the ſame Powers, as Commiſſianers for Counties have... 
\ The Commiſſioners may proceed by, Fury, 1.0 and Diſcretion; 
bound, by the, Rules of Law, to enquire of any Annoyances, and 
to Remove Them, To enquire who have neglected to repair, Gc. 
| 264134 hw | p31 
and the Jury may eres for Neglects. The Commilſioners may 
puniſh;by Fine for Contempts in Court, or where their Officers he. 


ww 43 . 
* 
8929 © Fu 1 = 17 » 7 þ4 * 
F ee, 403 OM 3 Slect 
ale TO ©6919 poem, 1653161 10 is od 
* . 
ol . wk. * . 1 


e 
91 Ee 
r 


; Fs LS 


1 a * 1 
— — — — 


2 


| 3 Diſeretio oft diſeernere per legem quid /it juſtum. 2 Inſt. 36, 298. 
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glect their Duty, Cc. But they cannot Impriſon for Diſobeying their 
Orders, as They may do for a Contempt in Their Preſencde. 

The Decrees muſt be certified into Chancery, to liave the King's 
Aſſent; O herwiſe they are ngt binding. [See the 23 H. 8. chap. 5. 
13 Elis. chap. 9. b But the Commiſſioners and theit Proceedings are * 1 Vent. G5. 
Subject to the Juriſdiction of the Kings Bench, not withſtanding the | 


Clauſe in the Statute of the 13 Eliz. chap, g.] 


XXIII. For the Court of Commiſſioners upon the $t atut es of Baxk- Of the Court 
rupts, See Of Bankrupts,, Book 2. chap. 9g. of Commit 


| dd 2 O01 J 01 LIN? 1. — 

XXIV. The hurt of Commiſſopers fore Examination of Miturſc of the Court 
ſes is by Virtue of a Commiſſion out of the Chaucery, Exchequer or of comm. 
Duchy, of Lancaſter, in Caſe of Equity; to Examine ſuch Witneſſes, des ions” 
as are, not able to come to be Examined; or that Live Remote from neſſes. 
the Court. The Commiſſioners are named by both Parties in Suit; „t. 278. 

et they ought to be  Indifferent; and Endeavour to Find out the 76 e 

ruth. For this End They are not bound to the Letter of the In- | 
terrogatory. They ought not to Diſcover to Either Party, or to 
any other, the Nepolitions, or any Part of them, before Publication 
is granted by the Court. Neither, after the Examination. is be- 
gun, ought a Commiſſioner to confer with either Party, to take 
New Inſtructions. If he doth, an Information will lie againſt him, 
and he. may be puniſhed by Fine and Impriſonment, when the Wit- 


neſſes have been, Examined;/ 


1 31 


XXV. 4 The Foreſt-Courts were Inſtituted for the Government of Of the Fo- 
the F orelts, A Foreſt bas been before Deſetibed. ö [See Of Foreſts 2 Ak 
Book 2. chap. 2, 4204 4 e 1G: $0331 20 oi. 8. . 
The La of the Foreſt are eſtabliſned by Act of Parliament; 4 lift. 34, 
and for the moſt Part are contain d in the Statute of Charta de F *& 
reſts, 9 H. 3. and Ordinatio de Freſtd, 24 Ed. 1. [See thoſe Statutes 


* 
# 
6 


at large. + ITO E 4 Is / $ 1107 $4 4 
I ſhall ſpeak of the Officers of the Foreſt, and the ſeveral Courti 
belonging to'a Foreſt. 5 Ne 9 


e | boi Sit wilto 
Thee Chief Juſtices in Eyre (Iinerantes from Iter, One for the * 4 Iaſt. 291. 
Foreſts on this tide the River Trent, the other beyond Trent) are 
Created by Letters Patents under the Great Seal. [See the 27 H.8. 
chap. 24. | ö | x 5 f dir 1 * 
The f Regarder is a Miniſterial Officer, whoſe Office is to View E,N.B. 164. 
the whole Foreſt, to certify all Treſpaſſes and all Offenſes. concern- G _ . 
ing the Vert and Veniſon. Vert is every thing that grows, and ˙ʃ/. 
bears Green Leaf within the Foreſt, that may cover a Deer.''8. Ve- « 41at..z: 4. 
niſon (d Veratione) is any Beaſt of the Foreſt, fit for the Food of 
Man; as Deer, Wild-boar and Hare. He is alſo to certify all De- 
faults of Officers of the Foreſt. He cannot Preſent: any thing: but 
upon His own View, He is appointed either by Letters Patents of 
oy A or by the Chief Juſtice, or to be choſen; by Writ to the 
ert. *. nr 524 9 Oran? 509 1% * 
The h Perderors (Firidarii d Firidi, Vert,) are Officers; whoſe * 4 Iod 294, 
Chief Buſineſs is to look to the Vert or Green. They are Judicial 3 3. 
Officers, Choſen: in full County by Faree of the King's Writ, as They 


may 


* 
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may be Diſcharged by Writ. They are to keep the Laws of the 
Foreſt, To inroll Attachments and Preſentments of Treſpaſſes of the 
Vert and Veniſon, and to do Right and Juſtice. There are com- 
monly Four Verderors in each of the King's Foreſts. LEM 

4 mf. 393. Agi ſtors are thoſe that take Beaſts to Agiſtment, (i, e.) To Depa- 
ſture within the Foreſt, where there is any Pannage or Pawnage, 
(i. e.) Maſt of Becch, Acorns, &c. Theſe Officers are conſtituted 
by Letters Patents. | | eas hap ein dae 

Fbreſters are Woodwards and Watchers over the Vert and Veni- 
ſon. 'I'hey are to Preſent all Manner of Treſpaſſes done within 
the Foreſt, to their Knowledge, Gc. Ne „ 

4 luft. 304, k Rangers are thoſe who are to Rechaſe the Wild Beaſts from the 

305. Purlieus into the Foreſt, and to Preſent Offenſes within the Purlicu 
and the Foreſt, &c. But where there is no Purlieu, there are no 

Rangers. See Of the Purlien, Book 2. chap. 2. under the Tit. Fo- 
reſt, and more at large 4 Ju. 303,304, 305. „„ 

4 Inst 313. AI Bedel,(Bedean, A Bailiff or Apparitor) is to warn the County, 
Execute Proceſs, and make all Proclamations, as well within the 
Courts as without. Ta unn n 5 

" 41nft. 293, Officers of the Foreſt ſhall not be Sworn on ® Jutics out of the 

319. Fes. 0 f SY OA 3100 IB vg boars 


2. Of the Courts, © wy Soto rae ria 
There are'ſeyeral Conrts ; of which Three, (vi. ) The Court 
of Attachments, Swainmote, and Juſtice-Seat, are Incident to a 
Foreſt. 5 | . 

" 4 loſt. 289, 1. The Cpurt of u Attachment], or The Woodmote>Conrt ;\ which 
980. - is to be kept before the Verderors every Forty Days throughout the 
| Year, and is Therefore call'd the Forry Days Court. This is a Court 
of Record. At this Court the Foreſters bring in Attachments, and 
Preſentments of Offenders againſt Vert and Veniſon; and the Ver- 
derors do Inroll the ſame. But this Court can only enquire, and 
not Convict. No Man is to be Attached by his Body for Vert 
or Veniſon, unleſs he is taken in the Act within the Foreſt; 
N the Attachment muſt be by his Goods. [See 7 Rich. 2. 

chap. .], NE As | | 8 "wy 


© 4 Inſt. 289, - 2. The Court of ® Regard, or Survey of Dogs, is Holden every 
298, 3908. Third Year, for Expeditation or Laming of Maſtiff Dogs. [See 
, 9 H. z. chap.6.| Expeditation is Derived of Ex and Pede, becauſe 
the Dogs are to be Lam d in the Foot. © 0 507 3907 


4 luſt. 29 z. The Court of P Swanimote, alias Swainmote, (from Scvein, in 
| Fax. a County Swain; and More or Gemotè a Court) is a Court of 
Record, to be holden before the Verderors as Judges, by the Steward 

of the Swainmote thrice in the Year. [See 9 H. 3. chap. 8.] The 

Foreſters ought to Preſent their Attachments at the next'Swain- 

mote- Court, and the Freeholders within the Foreſt are to Appear 

cromp. at the Swainmote, to be upon the Inqueſt or Jury. It may 1 En- 
Jur. ig, us, quire of all Thoſe, that owe Suit to it; Of A arts (from Efſarrer, 
15551 To Grub up) or Wood · Ground converted to Tillage; Of Purpreſtures, 
Encloſures and Encroachments within the Foreſt; Of Taking away 


VIII 1 Or 
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or Removing Bounds ; Of making Mines or Clay-pits, or of 'Turfs 
for Iron, to the Prejudice of the Conimoners; Of Levying Mills, 
Houſes, c. without the King's Licente ; if there are more Foreſters 
or Walkers within the Foreſt than uſual; Of Oppreſſions and Extor- 
tions by Officers; of Surcharging Common, or of Thoſe that put 
in the Common more Beaſts than they ought ; Of Burning Heath 
or Fern ; Of Mowing ſeveral Land by Foreſter, Of Cutting Vert, or 
Felling Wood; of the Abuſes concerning Pannage or Pawnage ; Of 
Hunting or Deſtroying the Deer, Fox, Hare, Coney, or any Beaſt 
or Fowl of Warren without Authority; Of Hunting in the Purlieu 
without . Wah Of Agiſtments, Rents, Gc. [See Crompt. Jur. 
180, 181, (FC | 
If at the Swainmote the Preſentment of the Foreſters is found 
True by the Jury concerning Vert or Veniſon, The Offender ſtandeth 
thereof Convict, r and cannot traverſe the ſame. 4 Inſt. 290. 
This Court may enquire and convict, f but cannot give Judgment.“ 4 Inſt. 289. 
Therefore a Swainmote without a Juſtice- Seat is of tio Forte. —— 


4. The Court of t Chief Juſtice, Juſtice in Eyre or Juſtice- Seat; e 4 Inſt. 291, 
is a Court of Record, and Fal Kerben and 2 125 to Hear 258, 319. 
and Determine by Themſelves or Deputies [See 32 H. 8. chap. 35.] 
all Pleas and Cauſes of the Foreſt, Parks, Chaſes, and Warrens with- 
in the Foreſt; as well concerning Vert and Veniſon, as other Cauſes 
whatſoever within the ſaid Foreſts, Parks, c. The Juriſdiction * 4 Inſt. 317. 
is Local, Extends not to Out-dwellers, [See 9 H. 3. chap. 2.] and 
therefore a Receipt of * an Offender in Hunting, (5c. out of the Foreſt * 4 Inſt. 290, 
cannot be puniſhed here. This Court is to be held every Third Vear, 
and is to be ſummoned Forty Days before the Sitting; and then it 
may Hear and Determine all Treſpaſſes, Claims of Privileges and 
Liberties within the Foreſt, Claims of Leets, Hundreds, Felons Goods, 
Waifs, Strays, Fugitives, (5c. It may proceed upon the Preſent- 
ments or Verdicts in the Swainmote. [See 9 H. 3. chap.16.] It may 
be ſummon'd to be Held within the Foreſt ; ) but afterwards the 11 Roll. Abr. 
Chief Juſtice may adjourn it to any Place within the County. He 35% 4% 
may take a Recognizance in any Place. 2 Here, a Preſctitment or ? 4 Ing. 290, 
Indictment found by the Jury (and not found in the Swainmote) may 291. 
be Traverſed, becauſe it is found but by one Jury. © 

The Proce dings are de Hora in Horan, and. the Defendant miſt 
plead preſently. If there is an Erroneous Judgment at the Juſtice- 
Seat, The Record may be Removed by © Writ of Etroft into the » 4108. 297, 
King's Bench (which Court is above all Zyres) and be Remedied 
MERE RIES CS Die i ra 3 1 _— 

Ab Felony committed within the Foreſt, muſt be inquired, Gd. 4 loft. 315, 
before the Judges of the Common Law, not before the Chief Juſtice 
of the Foreſt. ¶ See Marewood Of Foreft Lats, per Tot. ]]]! 


481 e nde. Warren 1 7 4 FA | et; 
By the 34 Ed. 1. Stat, 5. chap. 6. The Fuſtice, or His Deputy, 


\ 


- 


may take Fines and Amerciaments for Treſpaſſer. © 

Py the 5 Georg. 1. chap. 15. Fan Ke er or Officer of any Fo- 
reft,, &c. ſhall be Gonvitted for Killing or Taking away am Red or 
Fallow Deer, or being aiditeg therein, without thi Owners Conſent, 
He ſhall forfeit 50 l. for eac co” y; = levied by Diſtreſs, &c. For 


Want 


* 7 * 
Le 
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w1 1 | * 10 | | ES. 
Mant of Diſtreſs He ſhall be Impriſon d for Three Tears, and be ſet 
7 the Pillory for Two Hours ou ſome Market-Day in the next 

nn bf UT Na A | #7 . 1. 


Of the Fe- | XBL, The © Ecclefraftical Courts (Curie Chriſtianitatis, Courts- 
9 Chriſtian or the Spiritnal-Courts) are thoſe which arc Held by the 
« 2 Inſt. 488, King's Authority as Supreme Governor of the Church, for Matters 
6or, 602 Which chiefly concern Religion, 4 Other Cauſes were Given to 
72 Rofl. Abr. 28 by the Favour of Princes. Theſe Courts are not Courts of 
215. . l | 
IO The Laws and Cynſtitutions whereby the Church of England is 
Day. 51,97. Governed, are 1. Divers Immemorial Cuſtoms, [See the 25 H. 8. 
chap. 21. $.1.] which may properly enough be call'd the Common 
Law. 2. Our own Provincial Conſtitutions collected by Lynd- 
evood, and the Canons made in our Convocations of later Times, 
eſpecially the Canons made the Year 1603, in the Reign of King 
James I. 3. Statutes or Acts of Parliament concerning the Affairs of 
Religion, or Cauſcs of Eccleſiaſtical Cognizance; eſpecially the Ru- 
bricks (a Rubro colore, becauſe Antiently Writ in Red Letters) in 
our Common-Prayer Book, founded upon our Statutes of Uniformi- 
ty (viz.) the 5& 6 Ed. 6. chap. 1. 1 Elia. chap. 2. 13 & 14 Car. 2. 
chap. 4 4. The Articles of Religion drawn up in the Year 1562, 
* 41oft. 323-.© and eſtabliſhed by the 13 Eliz. chap. 12. (0u.) 5. The General 
Canes Lam, where All- others fall. 


By the 25 H. 8. chap. 19. 6. 7. Such Canomt, Conftitutions, Or- 
dinances, being already made, which be not contrary to the Laws, 
Statutes and Cuſtoms of this Real, nor to the Damage of the 
King's, Prerogative, ſhall be ſtill uſed and executed," as they were be- 
Jore-the aku of, ##07 LOO 
The 25 H. S. chap. 21. H. 1. is purſuant to this Act. [Sec Of thi 
Core of Convocation, infra], OO OOO 
* A | Archb q 


f 
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biſhops, Biſhops, ſome Deans and Chapters, Archdeacons 
and ſome Prebendaries, (or Vicar-Generals, Chancellors, Commiſ- 
farics, and Officials appointed by them) are the Judger in theſe 
COWS: and the Proceedings are in Their Names, though They are 
the King's Courts. For though every Leet, &c. holden by a Subjoct 


. 
Tate? 


b, beßt in the Subjects Name, yet it is the King's Court. 


S the 37H. 8: chap. 15. J Doftor of the Coil Lu, Married . 
marie, lag Depured, may exerciſe Eeclefraftical Furiſaic- 
tian, and Cealures thereof, Though a Layman. 
11 Cro.314, f This Statute is ſaid to be in Affirmance of the Common Law. 
315. For then even Thoſe that were ander the Degree of a Doctor, 
might exerciſe Eccleſiaſtical Juriſdiction, ſo that in that reſpect the 
Statute makes no Alteration, of that Which was the Common Law. 
[See the; 13 Gar, 2: ahtafede] fb EDD \ 
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Thees Juriſdiction of theſe Courts is either Voluntary or Conten- 8 2 Inſt. 488, 
tious. 1. Voluntary, or where there is no Oppoſition; which conſiſts & 599,600, 
in viſiting Churches, the Clergy and Church-wardens of ſeveral Pa- . 
riſhes or Diſtricts; in Granting Sequeſtrations, Inſtitution and Induc- 5 Rep. Caw- 
tion to Benefices, Licences and Diſpenſations, Ordering Real Com- are Caſe. 
poſitions, Granting Probates of Wills, Letters of Adminiſtration, 5 res. 8 
Letters ad Colligendum, Gc. 2. Contentious, or where there is a 7 Rep. 44. 
Plaintiff and Defendant; which conſiſts in Hearing and Determining 8 1% 
the following Cauſes, (is.) Apoſtacy, Blaſphemy, Idolatry, Hereſr, 
Schiſm, Breach of Faith or Perjury in an Eceleſiaſtical Cauſe, Pro- 

fanation of the Lord's Day and Holidays, Not Frequenting the pub- 

lick Prayers, Neglect of Sacraments, Neglect of Duty in Miniſters, 
Diſturbance of Divine Service, Laying violent Hands upon a Clerk, 

providing Books and decent Ornaments for the Celebration of Divine 

Service, Rights of Matrimony, Jactitation of Marriage, Divorces, 
Alimony, Reſtitution of Conjugal Rights, General Baſtardy, Sub- 

ſtraction of Tithes, Right of Tithes or of a Modus Decimandi, Ob- 

lations, Obventions, Mortuaries, Penſions, Synodals, Procurations, 

' Dilapidations, Rights to Seats in the Church, or to a Place in a Seat, 
Reparation of Churches and Publick Chapels, and of Churchyards, 

and Rates and Accounts for ſuch Repairs, Quarrelling or Fighting 

in a Church or Churchyard; alſo of the Bounds of Churchyards; 

and of the Bounds of Pariſhes, if they come in Queſtion in a Spiri- 

tual Matter. | Oz. and ſce 2 Inſt. 608, 613.] Teſtaments and Codi- 

cils proved by Witneſſes, Legacies, Adminiſtrations, Suits for Exa- 

mining Inventories and Accounts of Executors or Adminiſtrators, 

Simony, Inceſt, Adultery, Fornication or violent Suſpicion or Þ Fame » ; Cro 251. 
thereof, Solicitation of Chaſtity, Defamations in Charging with 

Offenſes merely Spiritual, Common Swearers and Drunkards, Filthy 
Talkers; Money upon Commutations of Penance, which may be 

ſued for in the Eccleſiaſtical Court, if Payment is refuſed; i Fees ': Vent. 163. 
of Judges, Advocates, Proctors, Regiſters, Apparitors, c. Wages 

for a Curate or a Pariſh-Clerk, (Qu.) Rights of Naming a Church- 

warden, a Pariſh-Clerk, Gc. ETSY 


rt 


By the 13 Ed. 1. Stat. De Circumſpecte Agatis, 4 Prohibition 
lieth not for Penance Corporal or Pecuniary injoyn'd for Deadly 
Sin, as Fornication, Adultery, or the like; alſo for not Fencing the 
Churchyard, or not Repairing:the Church, or ſufficiently Adorning it, 
nor for Oblations, Tithes, Mortuaries, Penſions, Laying Violent 
Hands upon a Clerk, Defamation, where Money is not Demanded, 
not for Breach of Faith. [See 2 Inſt. 487, 488, 489, 490, 491, 492, 
493. for the Expoſition of this Statute. | V Aer on int 


1e Top n "i $019; IHBAPC UTE TOES TT AREAS 
27 the Articuli Cleri, or the g Ed. 2. chap. 1, 2, 3, 4, 5, &c. For 

Tithes (not where the Right ariſeth from the Rights. of Patronage; 

nor where They amount t0:the 4th Part, &c.) lations, Ohweuti- 

ons, Mortuaries, Commutation: of Corporal Penance for Money, - . 

Laying Violent Hands upon a Clerk, Defamation, Tithes of a Mill © 

newly trefied, no Prohibition ſhall be granted. 

rea Dont: Nani GD thr ben AVI CRE 6 

Ses for the Expoſition of this Statute 4 Rep. 0, 4 Haft. 619, 620, '/*,.,.; 

62 e. and ſee the Coen ot abe late 3 Jac. y 
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and the Anſwers to the Complaint, 2 Inſt. 601, 602, 603, 604, &c. 
in what Caſes the Eccleſiaſtical Juriſdiction is allow'd, and in what 
I Sc. See alſo F. N. B. 2 Roll. Aur. Tit. Prohibition, per 
ot. a 0170710 | 

A s in Temporal Cauſes the King by his Judges doth Hear and De- 
" Rep, id termine the ſame by the Temporal Laws; k ſo in Caſes Spiritual 
Galk. or Eccleſiaſtical,” the King by bis Eecleſiaſtical Judge: doth Deter- 
1 Inft, 96. mine the ſame by His Eccleſiaſtical Laws. Therefore where the 
114 90 Right is Spiritual, and the Remedy only by the Eccleſiaſtical Law, 
611,612,614, the Cognizance doth belong to the Eceleſiaſtical Court. But where 
my 4 the Common or Statute Law giveth Remedy (whether the Matter 
155 13 be Temporal or Spiritual) The Cognizance belongs to the King's 
Temporal Courts; and tho the Matter is Spiritual, it ſhall be Tried 

by a Jury; and the Court, being Aſſiſted by learned Advocates in 

that Profeſſion, may inſtruct the r in the Eccleſiaſtical Law, as 

they uſually do in the Common Law. Thus it is, unleſs the Juriſ- 
Adiction of the Eccleſiaſtical Court is allow'd or ſaved by Statute. 
' 4 Rep. 29. 1 Yet if the Eccleſiaſtical Court gives Sentence, in a Matter of 


Skies which They have Cognizance, tho againſt the Reaſon of the Com- 


Caſe. mon Law, the Judges ought to give Credit to it, and believe it to 
7 Rofl. Tr be conſonant to the Law of the Church. 8.2% 1 
526. So much of the Zaws and Fariſdittion of theſe Courts in General. 


2 Roll. Abr. It remains that I ſet forth, 1. The Eccleſiaſtical Courts particularly. 
TEM 2. Their Proceedings, Cenſures and Puniſhments, 
1. Of the Eceleſiaſtical Courts in particular. 
= 4 lat. 322, 1. The Curt of ® Convocation of the Clergy (aſſembled by Vir- 
Kol. Abr, tue of the King's Writ in a National Synod) conſiſts of the whole 
223. Clergy, either preſent in Perſon or by Proxies. The Clergy of the 
Two Provinces of Canterbury and York do ſit at the ſame Time, and 
et by mutual Conſent. There is an Dyper Houſe, where the Arch- 
biſhops and Biſhops fit; and a Lower Houſe, where Deans, Archdea- 
cons and Proctors for the Chapters and Dioceſan Clergy do fit. In 
the Province of 2 Two Proctors are ſent to the Convocation, for 
every Archdeaconry; but in the Province of Canterbury Two on 
for every Dioceſe. As there are Two Houſes of Convocation, ſo 
there are Two Prolocutors eee One of the 'Biſhops ſome- 
times in the Upper Houſe, choſen by that Houſe; another in the 
Lower Houſe, choſen there and preſented to the Upper Houſe. The 
Archbiſhop. is the Preſident, and Prorogues and Diſſolves it at the 
Direction of the King. For the Convocation is under the Power 
ese Aas re 


- 


and Authority of the King BO LDR, 
Tbe Foriſdiftion of the Convocation may be exerciſed, in ma- 
king Canons with the King's Licence and Aſſent, in Examining and 
Cenſuring Heretical or Schiſmatical Books or Perſons. But then an 
Appeal does lie to the King in Chancery, or to His Delegates; as hath 
been lately Reſolved. It is the Legiſlative Power in the Church, 

and the Canons that are made concerning the Church with the 

12 Rep. 22. ann Olergy ut not then Laity. (.) 

ane f | . . 
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Moor. 783. By the 25 H. 8. chap. 29. h. 1 % Convocation fall be 4ſembled 
" Vourh, 32. by the King f Mit, and the Clerg y ſhall not in their Convocations, 
2 Ventr. 44. Hite nt, Albee lim of P in Ure any Conflitutions 0 Cuno, 
Salk 674. of Bult. Peu age und" Barexte any fall Cui, aul e 
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the King's Aſſent and Licence, to make, Promulge and Execute 
the ſame, upon Pain of Impriſoninent and Fine. 


This Statute iso Declaratory of the Common Law. o 4 Inſt. 323. 


By the 8 H. 6. chap. 1. The Clerks of the Convocation, Their 
Servants and Families, ſhall have ſuch Privilege in Coming, T arry- 
ing and Going, as the Commons called to Parliament. 

By the 24 H. 8. chap. 12. When a Canſe, or Suit, concerns the 
King, the Party Grieved may Appeal from any 5 Court 
to the Prelates aſſembled in Convocation, to be finally determined. 
[See the 1 Eliz. chap. 1.] | 


2. The Prerogative Court of the Archbiſhop of Canterbury is held 
at Doctors Commons in London, P wherein all Teſtaments and Laſt * 4 Inft. 335. 
Wills are proved, and Adminiſtrations upon the Eſtates of Inteſtates 1 * 
Granted, where the Party dies beyond Sea, or dieth within His Pro- 
vince, leaving Bona Notabilia. 4 Bona Notabiha are, when One à Can. gz. 
Dieth leaving Goods and Chattels at the Time of His Death, of the 4 Inſt. 335. 
Value of Five Pounds or more, lying in another Dioceſe, or Pecu- 
liar Juriſdiction within the Province, beſides that in which he lived | 
and died. If One hath a Good Debt upon a* Specialty, as upon a * Dyer 305. 
Statute, Recognizance, or Bond, (5c. (tor theſe are Goods and Chat- TIA 
tels) lying in another Dioceſe, He is al low'd to have Bona Notabi-  * 
la; and the Probate of the Will, or Adminiſtration of the Goods of 
the Inteſtate, belongs to the Archbiſhop of the Province, as Ordinary, 
by His Prerogative; or Sede F/acante to the Dean and Chapter, as 
Guardians of the Spiritualties. The Bona Notabilia are Regularly 
valued at { Five Pounds. But in the Dioceſe of London, it is Ten £ 41nſt. 335: 
Pounds by Compoſition. | See Canom 93. infra.] If the Penalty of 
a Bond, (5c. is only of the Sum of Five Pounds, and not the Con- 
dition, tho' the Bond is forfeited, this ought not to be taken ſo r 
Bona Notatilia. .- If the Goods are under Five Pounds, or if they 
are above Five Pounds, and the Two Dioceſes, or the peculiar Ju- 
ri ſdictions, are not ſubject to the ſame Archbiſhop (v.) when One 
is under the Archbiſhop of Cuuterhury, and tbe other under the 
Archbiſhop of Jort, Ibere muſt be ſeveral Probates, or Adminiſtra- - 
tions, Granted for the Goods in each Juriſdiction. Aid 1d it is, 
when a privileged Perſon in One of our Univerſities dies poſſeſſed of 
Goods and Chattels within the; Univerſity, and alſo within a parti- 
cular Dioceſe, the Probate or Adminiſtration; muſt be taken pefoxe 
the Chancellor of the Uniberſity, and the other Ordinary. If one 
dies in a Journey in Another Dioceſe, and hath more than the Ma- 
lue of Five Pounds about Him, This is not to be reckoned Bona 
' Notabilia, [ See. Dan. ga. ] but the T lean eee Me bud c « 
- Adminiſtration is to be Granted, by the Ordinaries of each Placa) 
PLES COPS Aw. vong uarybr. 10:280 þ ARG rradioanmss 1 vel 
By the 93 Canon of James tha a ſti. Bona Notabilia nn tol by ac- 1 
counted at Five Pounds at lenſt (i not by Compaſution-at ia aten 
: Swan). lying in anot ber Dioceſe, or Peguliar Inxiſdictibm, within Abe 
Propince, that tohereiu One: Died i being. ect and 
Declarrd, That He who hn nat Goods #48 diνν efes to the 
ſaid: Sum: or: Value, | ſhall nat l accounted to! have Ruta tha. 
1 See Canon 92. . | | 
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t 1 Roll. Abr. 1 mention this Canes) becauſe t our Law doth take Notice of it ; 
909, 91. jnaſmuch as Probates of Teſtaments, and Adminiſtrations belong to 
the Eccleſiaſtical Law. 

But the Forms of the Probates out of this Court Recite the Par- 
ty's having Goods and Chattels to the Value of Five Pounds, or Bo- 
na Notabilia, in Diverſe Dioceſes and [Juriſdictions Generally ; So 
that it is inſiſted, that it is ſufficient to make Bona Notabilia, if the 
Party left Goods to the Value of Five Pounds in Diverſe Archdea- 

» x Roll. Abr. conries, or u Counties or Peculiars, tho' within the ſame Dioceſe. 
* K 1 (O.) [See Book 2. chap. 6. Of the Office and Duty of an Executor. 
19. For afterall, if the Archbiſhop proves a Will, or Grants Letters of 
4 Inſt. 335. Adminiſtration, when it does not belong to him to do it, it is not 
: 4: "bak * void, but voidable only by Sentence; becauſe the Metropolitan | 
$ Rep, 135- hath Juriſdiction over the whole Province. Whereas if there are 
1 Cr0.457- Nona Notabiliu, and the Will is proved, or Adminiſtration is Grant- 
ed, by an inferior Ordinary, in whoſe Juriſdiction Part of the Goods 
lie, this is void in it ſelf without any Reverſal by Sentence, as hath 
been ſaid, becauſe the inferior Ordinary hath no Pretenſe to Juriſ- 
diction in another Dioceſe. 
7 4 Inft. 335. The Probate of every Y Biſhop's Teſtament, Gr. doth belong to 
| = A TORI; tho' he bath not Bona Notabilia. | 


2 the 4 & 5 Ann. them 16. Probate of Wills and Letters of Ad- 
min ration of the Goods of Workmen in Yards and Docks, ſhall be 
Granted in the Dioceſe where They die, and Wages for Work" done 
hw not be accomnted Bona Notabilia, 
I 
Im this Goon are tried all Cauſes of — for Proving or hs. 
voking ſuch Wills, or for Granting or Revoking ſuch Adminiſtrations; 
[See th the 23 H. 8. chap. g.] And all Cauſes concerning Accounts up- 
* Vent. 233. o the ſame; as alſo Cauſes concerning * Legacies bequeath'd in 
ſuch Wills. But of late fuch Legacies are ſuffer d by this Court to 
be ſued for in the inferior Eceleſiaſtical Court, den whoſe Jurif- 
diction the Executor dwells. [ Ou. See the Caſe of Edgevorth v. 
- Smalridge: Mich. 3 Geo. 2. in B. R. Sce for the Fees of the Pro- 
bate of Wills and "Advainiltraticns the 21 41 8. 12 Far and e on 
zan Ac che z 2 149, 150. 4 Inft. 336] 7 


ir ee 5 HB. chap, 10% The, e Hem Curr is ; toakde 
King in Chancery; who! a elegates by Commiſſion to Hear 
and eser the Appent.. " [See Of the Conti of e N 
-tiifra.) ] nom 8367] b. 522 I on d oN #19 
a N 09404391 710 One 21k Url 1 J od OTE : 2 T4 
» 2 Bulſtr. Therefore if the Dalogatts Revoke.a Will, G. They vant 
384 * 4 Grant Letters of Adminiſtration; for theit Power i is to Hear and De- 
223. termine the Appeal. [See of 4dminiſtration, Book 2. chap. 6.) 
| N The n of Turk hath the like Caurt. neren . tA 
b4 4 Inf. 33). 0 %% The chu of Araber (Cum de Arcubus) becauſe it was an- 


nn . ureſ (or in the Anched Church of . 
5 in Gheapfide 2 in the next) Eecieſiaſtical Coutt. The: 
15 Fo is call the Arche; tho properly the Dean of the "A 


de facts Dennery conſiſting of ann 
1.88 * 


otrt ! 


Ch. 1. ' Laws of England. 


Exempt from the Biſhop of London; whereof Bow-Church ( Fccle- 
ſia de Arcubus) is the Chief. Theſe Peculiars are annexed to the 
Officialty. The ſuriſdiction throughout the Province more proper- 
ly belongs to the principal Official. SORE + f 
The Perſons coticerned in this Court are the Judge; Advocates 
(All Doctors of the Civil Law) Regiſters, Proctors, (c. 
The Judge hath extraordinary Juriſdiction in all Eccleſiaſtical 
Cauley except what belongs to the Prerogative Court. Alſo all 
manneriof „ whatſoever from any Biſhops or their Chancel- 
lors, Commiſſaries, Deans and Chapters of Cathedral or Collegiate 
Churches, Archdeacons or their Officials, firſt or laſt, are directed 
Hither. Alſo all Appeals from the Commiſſaries of the Archbiſhop 
of Canterbury are made to the Judge of the Court of Arches. ¶ See 
the 25 H. 8. chap. 12.] But He cannot Cite any Perſon out of 
the IE of another, unleſs it be on Appeal, &c. [See the 23 H.8. 
chap. 9. RP VE IT, IO D AS, 5 
The Archbiſhop of Canterbury hath his Court of gudience; the 
Auditor whereof hath in all Things like Juriſdiction with the Prin- 
eipal Official or Dean of the Arches,” He has antiently been Vicar 
General of the Archbiſhop in Things Spiritual, by Virtue of a Spe- 
cial Commiſſion. But theſe Offices are uſually united in one Per- 
ſon, who keeps his Court in Doctor Commons, as Vicar General, ot 
Principal Official of the. Arches and Audience, © though the Offices < Lyndwood 
of Principal Official and Vicar General are diſtin, as before obſer- Po gckeng. 
ved, and may be given to different Perſons. As Vicar Gcneral, He cap. Fre- 
may execute by Himſelf or Commiſſaries all Eccleſiaſtical Juriſ- dvens. "6s 
dition in every Dioceſe becoming Vacant within the Province of £11; 
Canterbury, and viſit the fame,” and puniſh ſach Offenſes as are pre- 
ſented to Him. There is ſomething like a Court of Audience kept 
within the Archbiſhop's Palace; but He meddleth there only with 
voluntary Juriſdiction, as Confirmation, Election and Conſecration 
of Biſhops, Granting the Guardianſhip of the. Spiritualities of Bi- 
ſhops Sede Facante, Admiſſion and Inſtitution to Benefices, (5c. 
The Archbiſhop of 7ork hath likewiſe His Court of Arches and 


Audience. 


„y the 25 H.8. chap. 19. The Appeal from the Arches ir to the 
King in Chancery. Woll evo: lf br 338 


0 


#F &# 


4. The Court of 4 Fucuties belongeth to the Archbiſhop of Can. * 41nft. 337, 

terbury, and the Judge is'calld Maſter of the Faculties. © | | 

He Holdeth no Plea of contentious Juriſdiction. But His Potver 

lies in granting Diſperſations; as to marry, to eat Fleſh on Days 

Prohibited, as every Dioceſan may make the like Grants; ¶ See the 

5 Eliz. chap: 5. 27 Eliz. chap, 11. 35 Elia. chap. 7. 21 Farr, 

chap. 28. 3 Car. 1. chap. 4.] To be Ordained Deacn und ge 
may 


That the Son may ſucceed the Father ina Benefice; That one 
have Two or More Beneſices incompatible, Gc. In this Court are 
Regiſtred the Certificates of Biſhops and Noblemen granted to their 
Chaplains, to Qualify Them for Diſpenſations for Pluralities and 
Non-Reſidence. 11.) 00t gi beo bolongut 2 v8 Ky 994 2116] .: 
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e 4 Inſt, 338. 


Godolphin's 
Repert. Ca- 
nonicum. 


p. 119. 


under the Great Seal, ce. 


. By the 25 H. 8. chap. 21. The Archbiſhop of Canterbury away 
grant Diſpenſations to the King, and likewiſe Licences to all others, 
of Things that formerly uſed to be Licenced. Howheit, of Cauſes 
not uſed to be Litenced, no Diſpenſations ſhall be Granted, with- 
out the Approbation of the King and Council. 

Licences of Things whereof the Tax did heretofore extend to 4 1. 
ſhall be alſo confirmed by the King's Great Seal, and enroll'd in 
Chancery. But all others may be Granted by the Archbiſhop with- 
out ſuch Confirmation, unleſs the Party deſires to have it enroll'd ; 
aud then the Fee for the Seal ſhall be 5 s. and not above. And Atl 
Atts done by Vertue of ſuch Licences, ſhall be Good in Lacv. 

This Att ſhall not inhibit the Archbiſhop of York, nor other Bi- 
ſhops, to diſpenſe, as They are wont to do, by the Common Law or 
Cuſtom. Yo nA a ) | 

During the Vacation of the See of Canterbury, The Guardian of 
the Spiritualties ſhall Grant Diſpenſations. 


[See the 21 H. 8. chap. 13. Concerning Pluralities and Nonr-Re- 
ſidence, Oc. And Of an e Book 1. chap. 3. 
F. The Court of © Pecuhiars of the Archbiſhop of Canterbury is 
that which hath a peculiar Juriſdiction in ſeveral Pariſhes in the 
City of London and in other Dioceſes, Oc. within his Province; in 
all Fifty-Seven. They are called Exempt Juriſdictions, not becauſe 


They are under no Ordinary, but becauſe they are not under the 


Ordinary of the Dioccſe, Oc. For the Juriſdiction is annexed to the 


Court of Arches; and the Judge thereof may Originally cite in 
theſe Peculiars belonging to tho Archbiſhop. : [See Can. 94.] 
By the 25 H. 8. chap. 19. Appeals from Places Exempt, which 
were before to the See of Rome, ſhall be henceforth into the Chan- 
cery, and ſhall he Determined before Commiſſioners or Delegates, 
Note, That there are Royal Peculiars and Free Chapel, as well 
as Archbiſhops Peculiars. There are alſo ſome peculiar Eccleſiaſti- 
cal Juriſdictions belonging to the King which belonged to ſome 
Monaſterics and Religious Houſes. ans wi N 
From theſe Peculiar Courts the Appeal lies immediately to the 
King in his Chancery. e en ift 
There are ſome Pecu 


iars belonging to a Dean and Chapter or 
Prebendary, Exempt from Archdeacons only. This Extraordinary 
Power was Derived: from tho Biſhop, of Antient Compoſition; 
Theſe may be Viſited by the Biſhop in his Primary or Triennial 
Viſitation. In the mean Time an Official of the Dean and Chapter 
or Prebendary is the Judge. 
From Hence the Appeal lies to the Biſnop of the Dioccſ 
6. The f Conſiftory Courts of the Archbiſhops and of the Biſhops 
of every Dioceſeè are held in their Cathedral Churches for Trial of 
all Eecleſiaſtical Cauſes within the Dioceſe, The Biſhop's Chancel- 
lor is the Fudge, s ſuppoſed to be Skill'd in the Civil and Canon Law. 
The Cauſes are managed by Proctors, a Regiſter taking the Minutes 
or Acts of Court. In Places of the Dioceſe far Remote, and * 
3 | rom 
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from the Biſhop's Conliſtory, The Biſhop appoints a Commi ſſary 
(Commiſſarius Foraneus) to Judge in All Cauſes within a Certain 
Diſtri&, and a Regiſter to Enter His Decrees. h He is ſaid to be a * Terms of 


Superfluous Officer. (O. Conelis w. 


The Biſhop has of Common Right the Power of Inſtitution into terp. Blount's 
Benefices, of Diſpenſing in Common Caſes, and of a Primary and 14 Dition. 
'Triennial Viſitation over His whole Dioceſe. Theſe He Exerciſes in Arr. 


Perſon, or By His Chancellor. [See Of a Biſbop, Book 1. chap. 3. 


By the 24 Hl. 8. chap. 12. From the Biſbop, or His Chancellor, or 
Commiſſary, The Appeal js to the Archbiſhop of either Province 
Reſpettively. 6 15 BEST: 

[See P the Juriſdictions of ſome Deans and Chapters, Book 1. 

chap. 3.] a . 

1 ; The Court of the Archdeacos is the moſt Inferior Court; i 4 loft. 339. 

and is Holden in ſuch Places as the Archdeacon, either By Preſcrip- 

tion or Compoſition, hath Juriſdiction in Spiritual or Eccleſiaſtical 

Cauſes within his Archdeaconry. fins ? 

The Judge of this Court is:call'd the Official... 

The Archdeacon, (or the Official in his Name) may Viſit annually 
and by Cuſtom. Twice in a Vear) the Clergy and Laity within His 
uriſdiction. He commonly Hath the Power of Granting Licences 

and Faculties, Probate of Wills, and Power of Granting Letters of 

Adminiſtration, either Concurrently with the Biſhop, or Excluſively. 

He has the Cuſtody and Sequeſtration of All Vacant Benefices, and 

the Right of Induction of all Incumbents, &c. But Theſe Powers 

are uſually Transferred to His Official by Patent, 

It is Queſtion'd, whether an Archdeacon, as an Archdeacon, Hath 

any Original Juriſdiction ; or Any Juriſdiction without Title by Pre- 

ſcription or Covenant. [See of an Archdeacon, Book 1. chap. 3.) 


Zy the 24 H. 8. chap. 12. From the Arohdeacon Court The Ap- 
peal #s to the Biſhop or Dioceſan. But when the Cauſe is com- 
menced before an Archdeacon of Any Archbiſhop, or His Commiſſary, 

The Appeal muft be to the Court of Arches. From thence to the Arch- 

biſhop Himſelf. But by the 25 H. S. chap. 19. To the King in Chan- 

cery. : 8 = 

S. The k Curt of Delegates is ſocall'd, becauſe the Judges are * 4 Inf. 339. 
Delegated, and fit by Force of the King's Commiſhon under the 8 
Great Seal upon Appeals to the King in Three Caſes. 1. When a 
Decree or Sentence is given in an Ecclefiaſtical Cauſe by the Arch- 

biſhop or Any of His Officials. 2. When Any Decree or Sentence 

is Given in Any Eccleſiaſtical Cauſe in Places Exempt, or Pecu- 

liars, belonging to the King or to an Archbiſhop. 3. When a Sen- 

tence is Given in the Court of Admiralty according to the Civil 

Law. [See the 25 H. 8. * 19. 8 Eliz. chap. 5. ee 

If the Delegates in Eecleſiaſtical Cauſes are Spiritual Perſons, 14 In. 32). 
They may proceed to Excommunication. If They are all Lay- | 
men, the Fault is not in the Law, but in the Nomination. 

Note, That All 4ppeals from a Definitive Sentence muſt be with- 
in fifteen Days by the 24 H. S8. chap. 12. 25 H. 8. chap. 19. But If 
the Appeal is from an Jnterlocutory Decree, It ought to be made 
within Ten Days by the Canon LW. 


Ttt Appeals 


* 
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4 Inſt. 34 Appeals from a Sentence given in the m Cpt of Chivalry, or 
Court Martial, in a Canſe of Arms, are not By Vertue of theſe Sta- 
tutes. See Of the Court of tlie Corftable and Marſhal, Ante. ]. 

„4 Inſt. 341, 9. There. is a Court of " Commiſſioners of Review); which 3 

3 C190: 371. miſſion the King may Grant as Supreme Head, to Review the De- 

_© © = finitive Sentence in the Court of Delegates, notwithſtanding the 
24 H. 8. chap. 12. and the 25 H.. chap. 19. For there are no 
Words i an Thoſe Statutes to Reſtram Him; and the Pape, as Su- 
preme Head by the Cangn Law, uſed to Grant a Commiſſion. of 
Revſew after ſuch 4. Hefte Sentence. © Sc the 26 H. 8. ch. 1. 
1 El;z. chap. 1.] Beſides a Commiſſion 2 Review may be Grant. 
ed; becauſe, though the King Grants Juriſdiction in Eccleſiaſtical 
Cauſes to Tlis Subjects by Virtue of a Statute, He does not De- 
prive Himſelf of His own Original Power. 

2. The Proceedings and Prniſhmentt in the Eccleſiaſtical Courts 
are Different from the Proceedings and Puniſhments in the Tempo- 
ral Courts, and for different Ends and Purpoſes. Therefore Kana 
give ſome Account of Them. Gong | $1756, 

As to the Proceedings inthe. Eecleſtaſtieal Courtto 5 

The Proceedings in the Temporal Courts are according to the 
Common and Statute Laws. [See chap. 48 F. poſtea.] But the 
Eccleſiaſtical Courts Proceed according to the Courſe of the Civil 
and Canon Laws, By Citation, [See the 323 H. 8. chap. 9. Libel 
or Articles, [See the 2 H. 5. chap. 3. and 2 Inſt 616.] Anſwer, up- 
on Oath, Proof By Witneſſes. and Preſumptions, | Sec 2 Trft. Gos. 
1'Pentr.291. In what Caſes one Witneſs ought to be Allow'd.] A 
Definitive Sentence without à Jury; and after that for Contempt of 
the Sentence By eee; And if 150 Seritencs!1 is diuined, 
By Appeal. 

An Appeal (Apbellatio) i is a Romoving of i a Cauſe i in an Eceleſi> 
aſtical Court to, a Superior Eccleſiaſtical Court. Hereby the Sen- 
tence is ſuſpended, till the Appeal is Heard and Determined. 

* 4 Inf, 340." o All Acts done after the ſaid Appeal, in Prejudice of the Appe 

8 Abr. Iant, are to be Reverſed. And tho? One is Excommunicated wi le 
the Appeal i is Depending, He may bring Actions at Common Law. 
For the Force of 'Theſe Words in a Commiſſion (vi. Appellatione 
Remota) See the 4 Inſt. 340. and Concerning Appeals, 4 Inſt. 3 39, 

340, 341. It is ſaid that an Appeal is a Natural Defenſe, and cannot 
be taken away By any Prince or Power. (Os 0 

In Criminal Cauſes, The Proceedings of the Eccleſiaſtical Courts 
are By Inquiſition, or ex Officio Mero; or By Accuſation, or ex Officio 
Promoto; or By Denunciation, or Preſentment of Church-wardens 
in Mamas rg Cc. 1 0 Clark's Praxis In Curits Eccleſiaſticis, Tit. 

Io, Go.] 
if As to the Ran e in the Eccleſiaſtical Courts. | 

?2 Inſt, 622. Þ 'The Temporal Courts inflict Puniſbment upon the Body, or by 
Pecuniary Mulcts, or By Forfeiture of Lands and Goods. But the 
Eccleſiaſtical Courts inflict Cenſures and Puniſnments pro ſalute 
Anime, and to Reform the Inward Man. The Eccleſiaſtical Pu- 
niſhments are Purgation, Publick Penance, Excommunicution, In- 
terdift, Suſpenifion, Deprication and Degradation. 

1. Purgation is the clearing One's ſelf of a Crime, whereof He is 


Generally Suſpected, 2 be: the __ accuſed before a Judge; as up- 
, : 4 | | on 


—. OOO „%% - co 44 
- - : 4 — 


Laws of England. 
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on a Common Fame of Incontinenty, the: If the Party denied the. 
Fact, the Judge enjoin'd Him Purgation, or to clear himſelf by his 
own Oath, [See infra.] and by the Oath of Four, Five or Six Credi- 
table Nei hbours, more or leſs; , The Oath of the Perſon ſuſpected, 
was to aſſert His own r and the Oath of His 2 
that they Believed what He ſwore to be True. If He urged and 
cleared Himſelf after this Method, He was to be dimilfd and de- 
_ clared innocent. If He fail'd in ſuch Purgation, by refuſing to make 
Oath of His own.Innocency, or could not find the Number of Com- 
pu tors enjoin d, He was to be puniſhed by publick Penance, as if 

1ad been duly convicted by Confeſſion or Witneſſes, 4 


Wager of 4 rloſ. 294 b. 


22 by the Defendant and Eleven of His Neighbours, is ſomething 5 


like it. [See Of Trial, thap. 4 poftea.] But now, 


5 the 13 Car. 2. chap. 12. 1 ſhall ot be laoful for any Perſons 
exerciſing Spiritual or Elfaftical Fariſditzion, To Tender or Ad- 
minifter unto amy Perſon the Qath ex Officio, or any Oath, whereby 
He pre Ar be Charged or Cumpelled to Confeſs; 0 or Accuſe, or to Purge 


Jak 10 Gon ure and Punuiſbment. (See 16 Car. 1. chap. 114 


80 that by this Statute the Cab, asto the Party Accuſed, i is taken 
away. But this is only as to that Part of the Form and Method of : 
Purgation; for the.Statute breaking in upon the Canon.Law, or an 


Ghieninal Matter or Thi ecke thereby He or ſhe may be 


Eccleſiaſticat Cuſtom, cannot fairly be extended further. Here is 


ſtill a Legal Purgation left, tho not E this Canonical. For it remains 


that the Party accuſed ſhoutd declare his Innotency withour Oath ; 
and that the. Compurgators may, ſtill ſwear as to their Belief, that 


what He ſays is true or falſe. Tho ſome maintain, the Oath being 


Proceedings of Purgation upon Common Fame do fall too. 
But (| — ù— ſince the Statutez at Archiepiſcopal, E- 
piſcopal Ate 

— Meaning of the Statute) ſhews the Contrary Opinion, of 
Thoſ that eould'beſt judge of the Intent and Deſign of our Legiſla- 
tors; Beſides, if this the) Ecelehaſtical Diſcipline ſhould be 
taken away, and Common F ame is of no Force to grund a'Proſe- 


* 
_ LEN 


taken away, the Foundation of the whole Proceedings, That all the | 5 


hidiaconal Viſitations (Contemporary Expoſitions” | 


cutiom many Shameleſs Lewdneſſes,: and Scandalous Immeralities' 


muſt go unpuniſhedz and be ſuffered to Reign and Triumph. Lie | 


Qa... 


I in a Penal: 4 the Juriſdicion of the Gainer i is Saved, FU - 2 [of «657% 


Clerk or a Layman ſhall not be compell'd to take an Oath, becauſe 
it may be an Evidenes n at the Common Law upon the 
Penal Statute. 51 10 Ie 

. Publick Pepanee. enn denen jnpolod for: a Crime; ö by 
| in ſome publick Place, and making an Acknowledgment of 
tisfy the Church fot the Scandal given by an Evil Example. 
the Caſe of Inceſt, Adultery, Cc. the Sinner is vſtaly injoin d. to 


ſt 
16:49 


65 


do publiek Penance in the Cathedral or Pariſn Church, or * 4 
Macket, Barefoot and Barebeaded, in a White Sheety arid to makes *© 


an Open Confeſſion of His Crime in a preſeribed Foim of Words, 
Cc. For ſmaller Faults a; publick Satisfaction or Periniice is to be 
made in the Court, or before-the Miniſter and Churchwardens, of 
ber of the Pariſhioners; as in Caſes ol Defamation, G c. 


7 | Periancs 


Book Iv. 


LE 


An. 2 46 F the 
Penance may be changed into 


a Fine; or Fd of Money, to hs 
3 Inft. 150. git to pious: Uſes, which is calFd Commuting. But the Judge 
4 Tod. 336. qught not Directiy or Indirectly to take any Thing hereof to his own 
e, or for the Aſſeſſment thereof, or Entring the Publick Act. If 
dot, is Extortion. Qzere, If be takes only his cuſtomar Fees. 
e11oft.133.b. © ammunicatiun is an Eccleſiaſtical Cenfure, by which a 
134. 4. Cinidian is excluded from the Communion of the Churefi in Sacred 
Rites and Privileges, and from the Company of the Faithful; or at 
leaſt from receiuing the Sacraments. Fhe Firſt is call'd the Greater 
Excommunication, The Second, vis.) an Excluſion from the Sa- 
 eraments only, is the Beſſer Excommunication, which is ſeldom 
put in Practice: In either Caſe the Offender is diſabled to do any 
judicial AR, as to ſue, Tp be a Witneſs, Gr. tho He may be 
Sued. But every — epaky, _ not diſable _ For if 
a Mayor and Comm or any. other Corporation Aggregate, 
bring _ Aion; An Excommunicatipa: of the Mayor, Oc. ſhatl 
not diſable Them, begauſs'They fue and anfwer by Attorney [and 
in their Carne C rity] © Otherwiſe it is of a ſole Coporation. 
„ If Exec or Adrainiftaitors iſtrators are\Excommunicated, They are 
Chap rg, diſahled led t6 as Executors, becauſe They whichiconverſe with 
p. 168: a Perſon Excommunicated, are Excommunicated alſo. * If a 
a He c Biſhop is Defendant, an Excommumication by the ſame Biſhop 
. e. Kgainſt die Plaintifß ſhall nat difable Him; for it ſhall be intended 
for the ſame TW | if another is not the Appe An 8 
! 4 loft. 240. tion againſt an Een Meme 
1 15 void, a s before obſerued. . walk 
7 8 If the Ocdina e de He 5 
Dial. . hath cot Cigiiizanco of the-Cauſe, che Party bath his A N 5 
2156 527, Him, or the Ordin y be indicted. 12 21 of * 8 | 
a In 'fomeiCafes — Fei — t | 
2 Ae Ads of Parliament, 8 but it takes no Ba ce ee 
Law and the Conviction is tranſmitted to the Or = a 
An n is generally pronounced | — — q 
not Appearing upon Summons; or after Adtnbnition, for nov obey- 
ing a Decree; Decree, Gr. It is publiſhed in be Churdty by Virtue g un 
. N.B. laſtrument under the Sed of the Court by the Miniſter ; *and tiven 
62, 63 iche 1 does not ſubmit within Days after 'the' ſaid 
5 Ke. 68. Publication, Ele may be impriſon d by Virtus of b tr of Senif 
2 or ' Excomminicatum,' upon the Certificate of Mb Bi- 
ſhop, Cc. to the King in Chan Upon this Writ one maythave: 
an. Alia and Pharies; and if thas: are not anſwered, antAttath- - 
* — aggainſt che Sheriff may go; directed to the Coroners, rcurble 
into the King's Bench. This is by the Commioh' Law. | [rote 
5 Eliz. chap. 13.] And the Excommunication and Impri | 
ſhall continue, Al the is Recotiviledtothe'Chureh, and Dil- 
charg's by :4bolution, and the Writ Dy Bxcomminitito Delpbiran 
do upon the Certificate of the:Biſhop;'G&$#., tothe King it Chanebry; | 
that the Party hath mads bis Satt us to the Ehufch⸗ r 
F. x. 3. None can Certify' Breommunieation but the ©-Biſiop, aunteſdthe 
thts Biſho is beyond Sea, or in Remotis or unleſs the Certifcato is by 
1 34a. One that hath ordinary Juriſdictiom and is immediate Officer to tho 
King's Courts; as the Archdeacon of Rirhmpn or a' Guardian. of 
the Spiritualties when the See [is Vacant. If the Biſhop certifiethiths 
pre n under Seal, and dieth before it is receiv'd, — 18 
3 TEST nothing 


Ch. 1 "Laws 5 TY 
| nothing * But his Suogeſſor ought to corrify a it. And tho' the | 
Biſh 185 in His Dioceſe, e of the Chancellor cer 
General f 3 Contumacy or ppp the Church, directed to the 
King in His on 434 reciting that the Bi Wop i is * Remo 
not be 'Traverſed. But the Court may inſiſt to be inform 
i by Writ out of the e and nat depend wholly on the ug 
of the Party.. * 1 * aa a an Excom uni tion 
102 by his Commiſlary.; for the Pant fary acts in the Right 0 
the Biſhop. But in the Cettific ate of an Exc munication, T be 


' Cauſe of the Excommunieatio muſt be eclally ſhewn gr ſet 
forth. It is not ſufficient te ſay, 1 Biba nounced or Manife ff 
Contempt, Gee The Judges will fee hy it whe the Ecclefiaſti- 
cal, Court hath Cognizange of the, wal Co aſe, 
A Biſhe re, His Confecration; 
Af the Guardian 
ie Kings W 
ry f ſhe How I 4 11nft.134.9; 
fary xco 9355 AE. bs Sep 68. 
9 5 ee Rk e e tho At 
Univectng, (44 17 * * r 
EL. ver Gifs 1 IN er 376 


ners, to 25 e e E 
N 50 co cuſs 5 Shop e ae 


roy 


D 825 er homing 
* aut * Audion, gc SO 85 25 
in eee 72 
ceeds upon a Cauſe 1 3c 7 9705 rely e. 
fuſing to Have His Child 208 To ecerve 9. — 3 To 


come to Divine Service, or 72 Error in Matters of Religion "and 
Dofirine, Incontinency, Uſary, Simony, Perjury in the Eccleſiaſti- 
cal Court, or Idolatry ; He ſhall not incur the Penalties in this Ac, 
(viz.) For his Contempt in not Rendring Himſelf Priſoner upon the 


Capias, Oc. [See the Act at MOL. 1 
ith _Procla- # 2 Tnft. 6615 


80 khat chls 0 | f Bas s 
mations and the Penalties in l Sake bees the Tex Caſes men- 19) 1 * 
tion d in the Statute, But the Court hath inſiſted; That the Crime 
muſt be ſpecified in the Writ; and even in a Cauſe of Defamation, 
that the Defamatory Words ſhould be Recited ; & that it may Ap. 4 . 
pear to the Judges, whether the Spiritual Court hath Copnizance of 72 n Abe. 
the Cauſe, upon which the Party was Excommunieated. # For no $83. 
Excommunication can be pronoùꝶe d for a Tempotal E Eauſe, but by . 37 
A& of Parliament. 
.7 Thoſe that Die under the Sentence 6f Bxooiieation, can- 
not receive Chriſtian Burial. [See the Rubrick in our Liturgy. 
Ae An 


: E — — > — A. -- — = + 


W 5 3 A, ſirure of the Book IV. 
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4. An leert is an Eceleſſaſtical Cenſure, br which Per ſotix 
ehh dec to hear Divine Service, or to have the Sacraments 
4400 niſtred to Them, or Burial; or when Divine Service is forbid- 
den to be had in ſuch a Place or Places. An Interdi& of Perſon 
followeth the Perſons, - Where ver they Remove. An Interdict of 
Place is only with regard to ſueh a Church or Place; and then the 
perſons may be be 'receiv'd into another Church, but not into their 
own. There is alſo a Mixt Interdict, when both the 7 and 
the Church, Gg. are ſubjeged to this Cenfure. * 
But this Cenfure hath been of long Time Diſuſed. bp 
5. Suſpenſion is a, 590 whereby Eccleſiaſtical Perſons 18 


forbidden, to exerciſe their e, or A take the Profits of their 
Benefices, or where they are forbidden Both of them, in Whole or 
in Part, for a certain Tinie or for Ever. Hence it is ſaid, there is a 
Suff ſpenſion ab Officis' or Beneficio, or ab | et Bent ſibio. Clergy- 
men dre only liable to this on on there is a Su penſion, 


1 which lates N rea ab Hh Brag Bc 
6 El. 6. chap. 4. 4.305 


Fe 0 a bent Ned af ing Se ri 
| mou of Body or Mind,, i tabs gn, or if al- 
 reddy in Orders, To Miniſter inthe lange, "This Oenfure'is Go of 
5 875 ded by a late Canon. ene 23G 
57 eprivarion Is an Heclef lallical 5 b Det | 
Deprived of His Beger. NS: WF-:MDANGIA, 03. 21 
E Degradation is an Beclefaſtcal Cute whereby Y Cleryy- 
man is. Deprived of His . ol d Md Depofe ſtion. 
A 'Sentence' may not on 4 — — but che Cle = 

may be Glen firipp' d of lis Clerical Habit. U d wu}; 
ae eee eee be müde to Higher 
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Of the ſeveral Kinds of Courts that are Particular, 
Limited or Exempt Juriſdictions, (viz.) Of The 
Aarſhalſea, Of the Lord rape &c: to Enquire 
vg Felony * BY Contedetacy, 5c. Of the Lord 
- Steward of the Kun g's. Zou Concerning Treaſons, 

- Felony, Bloodſhedin Of the Courts:within 

the Principality of - SN les, Of the Duchy-Chamber 

E Lancaſter, f*rhe" Courts of the "Counties Pa- 


LS 


Courts of the 'Stannaries, Of the Ma Der of, the 

Fraaple, Of the Courts within the City "of Landen, 
Of the Courts in Other Cities. ep Corporate, 
Borouglis, c. Off the Courts of e 

"ies of Oxford: and Cambridge. 


MY ef (} * 5 = * 4 


I . Hafi þ iy and Limited J urttticions 107 1 2 
which are not diſperſed throughout the Kin 50 a The B 


Court of it 7 Marſhalſæa, The Four fb. of th. Zo 
&c. to enquire 0 Polo by Confe era £76. .\ red ae 1675 
Steward of the King's Houſe Concerning Treaſons, 1 Of 2 
Courts, within the Principality of Wales, Of the Dachy- Chamber 
of Lancaſter, Of the Counties. Palatine, Of. the Cigue Pots, 
Of The Court 7 the 2 ſet the Mayor of the Staple, 
The Courts within the City of London, Caurts in other 
Cities, Towns. Corporate, , 1 Gf, Ge the Cones» of the 
Darn of Oord and Ca ridge. 1262 par 1 

Of Theſe. Part Folge Courts, Let It, Again of bier bed, That k 2 Inſt, 548. 
att rife, erogating from the General cen of be 


Common Law; ; are alwaygto be, taken, ſtrictly. Ty 

I. "The Court of the [ Marhalſea i is a 114 of AIDE at ;Co pi Of e C Court 
mon Lay Ordain d, to. Hear and Determine pulls betwixt 1 ; of Bs _ : 
of the. King 8. Houſhold and others within tho Verge. ib bg el * 
Virgd, a Rod, which t 1e Marſhal carries). or with My: * 4 
Miſes of the ng Lodging. Tho the King 11 8 th aut of 0 * . 
Bounds of the, erge for His Recreation, If the bud RE 4 Ioft. 130, 


where They were, 'This i is no Removing. th 
in Progreſs, There 725 555 * moveth with _ Houthe k 10 Rep, 71, 


13 Rich. 2. Stat. 1. gin 
This Court 15 He 4 10 FURY and Hath A pied 72.00 


to it, ps the Marſhalſea. This Marſhalſea is to, be und 

of the Houſhold, not of the We Mee . for e West 

to the N Bench. TOs Wt 5 8 H E: 
of mT | 97 Tbe 


hs 


_ —— — — 2 „ . 


As Inftiture of rhe. Book IV. 
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The _ of this Court are, the Steward of the Court, and 
Marſhal of the King's Houſhold. Their Offices are for Life. And 
though the Marſhal be one of the Judges, He ſees too that the 
Execution be done, 


Ma As to, 9 Juriſdiltiun of this M It is TO by, Arne 


\r" ax 1, 2 85 I * ved! 10% J. ATU W 2 rd 

E Attieuli ſuper Chartas, . FOR 28 FIN The Steward 
umd Marſhal 170 King's "Houfe ſhall, not, Hold Plea of Freehold, 
neither of Det nor Was, nor 0 225 Contratt, but o of 


Debts aud other Things POET Fs Bro Yame Houſe fe ; Of Con- 
tracts an Covenants One F be Ning Ho ſe ' ſhall. have 


with. dnatbrr of: the ſame Houſe, and in the {ame Houſe's Of 
T4 1 og within the Houſe, . Nu ot her Tre Je paſs doo aid 


88. 5 3 NI 3113 4 72 N "i | E 


b 11 is tko proper Jarifd@ion of this Court,” | 
9 55. ® So that They gannot Hold Plea but 15 Three A Adions (pie) 
15. % ehr, Chee nt, And Treſpaſſes. In Debt and Covenant Both the 
Patties 5111 be of the King's Hotſhold. In Treſpaſſes It is ſuffici- 
ent If Ohd of the Parties! is of the King's Houſhold. But though 
the Act ſpeaketh Generally of Treſpaſſes, yet Treſpaſſes Yi et Ar- 
"mis are only to be underſtood; as Battery, Taking away Goods; 
an Treſpa 0, are Si ut um Fregit, Te, and e ctment, 
A N uit ats e Cat aſe, no Any other P onal, Real or Mixt 


575 . of this o kale Act ſe fuſer in the 10 Rep. 
6. 4: 


Aas 


The bat of this King $ Pulach at T eee was creed by 
hg Charler the Firſt by Letters Patents, and made a Court of 
., the Liberty . Extends Twelve Miles round White- 
Fal, "The: e Jutiſdickion was ſince. confirmed by King Charkes the 
Second. * 
The Judges are the Seward al his King's Houſe, ad the 
528 7 and the Steward of the Court, who is always a 
1 ks Court 12 Miles Round Whitchall they Have ariſdiftion, 
5 tw Ft Pleas of © All Mitnict of Perſonal Actions whatſoever a 
1 N Slander, Trover, Actions on the Caſe, 
"Pra 0 this Court are By Attachment or Capias 
65 ad at feveral Places within the Liberty) upon 
wich The Hekendunt is to Give Bond with Sureties for His Appear- 
A ”' ance at the next Court; and upon His Appearance He muſt put in 
Bail, to Anſwer the Condemnation of the Coutt. The reſt of the 
Pal Procceditigs are according to the Courſe of the Common Law. If 
die Cane is Coufiderabſe, It is uſually removd into the King's 
. Bench or Ommen Pleas by an Habeas Corpus cum cauſd, [See the 
8 H. 6. chap. 10.] Otherwiſe a Cauſe is brought to Trial in Four 


1 ip Days. 
For 


10 


Ch. 2. Laws of England. 513 
For The Fees of the Marſhalſea or Palace-Cont, See the Compleat 3 
Sollicitor, p. 389. | 


II. The Coxrt of then Lord Steward, Treaſurer and Comptroller of Of the Court 
the King's Houſhold, To Enquire of Felony by Confederacy, Conſpi-  ** 3 4 


ring and Imagining (by the King's Sworn Servants under the Degree To Enquire 
of a Lord) 'Fo murder the King or any Lord, or any other Perſon of Felony by 
of the King's Privy Council, or the Steward, Treaſurer or Comp- I 
troller of the King's Houſhold, is held by Virtue of the 3 H. 7. : 
ohap. 14. [See Book 3. chap. 1. Of Felony againſt the King and the 


King's Councellors, Gc. And for the Expoſition of this Statute, ſee 
3 Inſt. 38, 39.] 


III. 'The o Court of the Lord Steward of the King's Houſe, or, in Of the Court 
His Abſence, Of the Treaſurer and Controller of the King's Houſe bby 
and Steward of the Marſhalſea, hath Furiſdiftion, to Enquire of, the King's | 
Hear and Determine all Treaſons, Miſpriſion of Treaſon, Murders, Houle, Io 2 
Manſlaughters, Bloodſhed and other Malitious Strikings, whereby , Le ra 
Blood ſhall be ſhed, in any of the Palaces and Houſes of the King, 
or in any other Houſe, where His Royal Perſon ſhall Abide. 

And this Juriſdiction is given by the 33 H. 8. chap. 12. [See the 
33 H. 8. chap. 12. at large, Wherein the Solemnity of the Trial, and 
the manner of the Proceedings*are ſet forth. And ſec 3 [ft. 140. 


and Book 3. chap. 3.]” 


IV. The Courts within the Principality of Valet, and their Juriſ- of the 
diction, are ſettled by Acts of Parliament. The Principality Con- Courts with- 
ſiſteth of Twelve Counties, beſides the Shire of Monmouth, and other -— ang 
Lordſhips and Manors united to Sup, Herefordſhire, and Gloceſter- Wales. 
ſhire, WIL 0 7 | os 11 my" 5 


Ay the 34 & 35 H. 8. chap. 26. There are General or Quarter- 
Seſſions in each County, County-Courts, Hundred-Courts, Turns, 
Leets, Court-Barons, Corporation Courts, Gr. oO, 
Tuer“ ſhall be kept a Seſſions twice eber Tear in every of the © 
Twelve Counties of Wales; which' Seſſions ſhall be call d The King's 
Great Seflions'of Wales. The Juſtices gf thoſe Courts ſhall have their 
Office by" Letters Patem under the Great” Seat;* to be Executed by 
Themſelves or Deputies. And theſe Fuſtices may hold Pleas' of the 
Crown in as large a Manner as the King s Bench, &c. and alſo Pleas 
of Aſſizes, and All Other Pleas and Actions, Real, Perſonal, and 
Mit, in as large a midnner as the Lord Chief Juſtice of the Com- 
mon-Pleas, (5c. They ſhall alſo Hear and Determine All Criminul 
Offenſes whatſoever committed within their ſeveral Limits, accord- 
ing to the But H England. %% Recoverits ard Fines may he a- 
ken before the ſaid Fuftitet, Land, within Hheir Aut horlty, , 
is uſed before the Chief Juſtice of the Common Pleas. nn 
Errors an Fudements" before» any of the Juſtices in the Great 
Seſſions in Pleat Real, Per ſomul by Mit, ball be Redrefſed* by | 
Writ / Error aut of the Chancery 12 returnable befbre the 
Juſtices of the King's Bench, as other Writs of Error are in Eng- 
land: 5 X * 81 1 1 A 1 . 4 1 WD J 4 A 1 * 917 
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| "4 
I\ U uu x7 


as —— An Inſtitute of the Book IV. 


No Execution of any Judgment given in any Baſe Court ſhall be 
ſaid by any Writ of Falſe Judgment. But if upon Purſuit of the 
ſaid Writ, The Judgment ſhall be Reverſed, the Party ſhall be re- 
fored to All that He loft by the ſaid Judgment, according to the 
Laws of England. 


[See the Statute at large, by which the Juri/difipn of the 
Courts are plainly declared and Eſtabliſhed, and 'Their Proceedings 
| order'd to be according to the Laws of England. See alſo the 

27 H. S. chap. 26. 18 Eliz. chap, 8. and the 11 & 12 . 3. chap. 9. 

For preventing Frivolous Suits in the Pringipality of Wales.] 

The King's Writ ought not to go into this Principality, tho' a 
Quo minus out of the Exchequer is often ſent thither. [See 1 Ed. 6. 
chap. 10. 5 Elis. chap. 23. 


of me court V. The Court of the Duchp-Chamber of Lancaſter is Held at 
2 „ Weſtminſter. 
Lame, Ihe P Officers of the Duchy- Court are the Chancellor, who keeps 
» 4 laſt. 206, the Seal of the Duchy at Weſtminſter ; The Attorney General, Four 
dy Counſellors, A Receiver General, Clerk of the Council, Auditors, 
Surveyors, Meſſenger. There is an Attorney of the Duchy in the 
Chancery, and Another in the Exchequer. N 
q 2 Danv. The 4 Zuriſdifion of this Court is For or Concerning Lands Hol- 
Abr. 236 den of the King in Right of His Duchy, within or without the 
County-Palatine of Lancaſter; [See the 1 Ed. 4.] Or concerning 
Bonds and Aſſurances: of tho ſame; or concerning the Revenue of 
g Heres 171. the Duchy. 1 But whatever belongs to the J utiſdiction of the Duchy, 
58. „ may be determined in the Court of Exchequer. ¶ Where the Duchy 
1 Ventr. 157, claims Juriſdiction in reſpect of the Perſons, as becauſe the Suitors 
* dwell within the County-Palatine ; or where the Duchy retains Bills 
concerning Lands lying out of the County-Palatine within the Pre- 
eincts OE Duchy, but not holden of it; A Prohibition may be 
awarded. Wol- nk Din ; . 
* Plowd. zz. 'The* Proceedings in this Court are as in the Court of Chancery by 
Crompt-Jure Exgliſh Bill, Gr. and by Decree. But this Court is not a Mint Court 
4 loft. 206. as Pi Figh Court of Chancery, In ſome Caſes this Court claims its 


proper Cuſtoms, and admits a ſmall Mixture of the Common Law. 
What Grants or 


t Gra Leaſes may be made of Lands within the Survey 
of the Duchy, and under what Seal, See 4 lat 209i. 


By the 1 H. 7. The e ſeparated: fra ot her Inheritance of 
the Crown,” and ſettled in H. . and bis Heirs. [See Nlauad. 221. 
4 Aut. 209 . * | \ K N Y XD * K\ Wes W.. \ ** TD RES *1 823% 
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v Plowd. 222. 0 9 That the Act ſays Ai Heirs, u without ſaying Kings of Eng- 
e land, ofSe the 5e, 2 & e Keef 
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(The Statutes of Monaſteries and Chantiies) al Lands, &. Parcel 
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| * * A County. Palatine is an exempt Juriſdiction, ak tho OfrheCourr? 
King's Writ runneth not. [Sec the 5 Elis. chap. 23.] It is ſo call'd bi ory 
a Comitatu et Palatio Regs, becauſe the Owners thereof were Com- * Crompr. 
panions of the King in his Palace. Had Jura Regalia, or King: like ** 457 a, 
Rights and Authority. For they might pardon Treaſons; Murders, 4 lost. 8 
Felonies and Outlawrics thereupon, But many of theſe Rights are Pav. 60. 
taken away from thoſe that have Counties Palatine, and are an- 

nexcd to the Crown. Counties Palatine probably were erected at » 1 Vent: 
firſt, becauſe they were adjacent to the Enemies Countries hereto- 155. 
fore; as Lancaſter and Durham to Scotjand, and Cheſter to IWales ; * 4 Inſt, 204; | 
that the Inhabitants might have Adminiſtration of Juſtice at Home; 

and remain there to ſecure the Country from Incurſions. In the E. 

recting of Them theſe Things were to be Obſerved, (veg.) To Have 

a Chancery, Writs under Seal, to Depute Juſtices, as well touching 

Pleas of the Crown, as all other Pleas touching the Common Law; 
Execution of Writs, making Officers; and all. other Regal Rights 
belonging to a County-Palatine: 

The King may make a County- -Palatine by His Letters patents 4 Ini. 294; 


rompt. uta 
without Parliament. | _ "Pte ] 


By. the 27 Hl. 8. chap. 24. None hut the 772 ſhall have Power 70 
ardon Treaſons or Felony; &c. to make; Juſtices of, Aſſize, Peace or 
at SH 1 ng any Grant or Preſcription: . [But 
ſee of the Count Palatine o Lancaſt er, poſts] Aud all Mrits, 
Iadittmentſ, and roceſſes in every Connty-Palatize, or other Lis 
berty, ſhall be made in the King's Name, Teſte the Owner of ſuch 
Coun ty-Palatine. on, Laberty.., And in every The Ki or Judictment, the 
G all be. 22 to 3 a, done gain ; e Lk race. 
See the 11 * 12 JP. 3. chap. 9: For reverting Frivölous and 
Yexatious Sui "oF unties Palatine. * | 
Al Pleas of 2 Ge. „ 1 5 all Chf Cauſes and Matters 
Ariſing within the County -Palatines, are to be Heard and Een 


Pech d within 1 Ko ſaid Conn Palsfngy 18 in Caſe of Er- 
ro 


„Foreign Plea,-or Forey ucher... 4 be. Plaintiff i in the 4 4 tan F 4s 
Courts at Weftniin er TV 8e 1 hipgs raffte g be dans 3 
* County, tho do I Zounty Palatine, and the, Defend ant 


cannot P lead to euch 100 ,of the Court; that it 1 5 do one; e. * 


Within the Cor nt alatine., et if the tiff i bf e,L ran= mY 
ae Ali ta Bj ih le nn Palau, 0 

ptea d to he Mow fiction. ee iſe i hogs Loew 70 a 
ba. 9 Inka pt. of. the i County 1 be com 1 Taft, 1147 
09 19 655 6 6, 6, SL APPEST Af AE bene the ſaing;*'? 


uſe; 79 pt for, 55 


n or 8. 011 - T God . 
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$110 of Cheſter, 49 Conrt of the Count . be of Durham, and the 
1:42 Ode of the County-Palatine of Ely [Sce before Jutrod.] 4 Theſe 


are Reckon'd A ſt the Superior de I ſhall ſpeak of them 
fingly, tho' what 1 mall ſay of One, may often give Light to un- 
derſtand the Nature of Others. | 


e 1 vent. 13. 1. The "County-Palatine of Lancafter is by © A& of Parlia- 
Dav. 62. ment. 
fe Lev. 24. In the County. Palatine of TLancaſter There is a f Court of 

i Ventr. 156, 7 uity. 

„ e 3 The Chancellor is the Judge of it. The Chancellorſhip both of 
the County and Duchy Lam a long Time been in One Perſon, but 
They have diſtinct Capacities ; ſo that it is the ſame Thing, as if 
They were in Two Different Perſons. 

» 2 Danv. „Lands held of the Duchy of Lancaſter, and lying in the Coun- 

* ty-Palatine may be ſued for in the Court of Equity. 

i 4 luft. 204- There are alſo Courrs of i Lato for Civil Actions and Pleas of the 
Crown, and Juſtices therein appointed. [See Of Fines, Book 2. 

+ 41oft. 205. chap. 3. Of | Recoveries, Thid.) * Ae of Lands in the 
County- palatine are to be had in the Court of the County-Pala- 
tine, and cannot be had at JVe/tmninſter. 

4 Toft. 205, i If Iſſue is joined in the King's Bench, or common pleas, triable 


— jur. in the County - Palatine of Lancaſter, it ſhall be tried in the County 

137.9, of Lancafter, and remanded thither. But where Part of an Action 
arifoth at Common Law, and Part in a OR The CR 
Law ſhall be Ppreferr d. | 


By the 27H, 8. chap. 14. The Na of All 2nd 1 Gaol Dell 
very and of the Peace, are afſjened by Commi om * the Seal of 
the * County-Palatine of . [ge cd 


(See concerning the Duchy of bet ihe! . 65 3 75. 6 'M. 
chap. 20, And concerning Wikts of  Significavit and Ae, 
Capiendo, 5 Elis. chap 23.1 
= 4Inft.211, 2. 0 The County-Pala tine of Cheſts i is by Preſcription. And 
Compt. ju. King's Writ ought not to come, or to be allow'd, within the iy 
137. Coutity:Palatine, but under the Seal of the faid County-Palatine, 
av. Abe S Writs of Proclamation. {See See the 1 Ed. 6. chap: 91, LAY 
on la the De - at Chefler (the Chancery Cory 
 County-Palatine) The Jamberlain of Chefter (who hath Fo the 
Henin of a os, wii is Fudge in Equi * 175 in, a at the 
. e Zach, Within the ſaid County this Court Chan- 
is a t Cotirt, as the Hi 18 Coll of Chancer! at I 47 1 
elt Cotſervator of who Peace by Vittue of the aid, 
There i is al alſo a Yi e wh is 1955 Sbamberlain 


TZ oy ree e 
. eee 8 2 2 4 
ts — of Chancery "i 4 Naiendint tin Hast out of fo County: Ha- 


FE . 8 ae l 
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Cheſſer, as of the Ci - che And ſee the 2 Ed 6. et 28. 


27 liz. "chad. 9. 43 Elis. chap. 15.] 
[See 4 Inſt. 213, 214. Concerning Writs of Error directed to the 


Chamberlain in =, Exchequer, for any Matter whercin He 4 775 
eth according to the C ale of the Common Law, or to th Toftice 
of Cheſter. And ſee the 5 Eliz. chap. 23. eee rits of 
Significavit and Excommunicato Capien 6.1 


2, 7 The County-Palatine of Durham, being Parcel of the e Biſhop n 4 Toft 216; 


rick [and called the Biſhoprick] 55 Dar has a Preſcription, Nl. Abr 
a , 


where the King's Writ runneth not; for it is a 

The Juriſdiction %, the B Bib of Durham extends to all Places 
betwixt the Rivers Tine and Teeſe; and to the Manors of other 
Men, as well as to the Demeſnes of the Biſhop, * the 17 Ed. 2. 


chap. 1. 


Franchiſe... 3340. 


In the County-Palatine of Durham there is a Court of ꝰ Chancery, * 4.1nft. 218, 
and a Chancellor. It is a mixt Court, both of Law and E 7 but 8 Jur. 


it differeth from other Courts herein, te if an erroneous —— — _ 


Common Law, or. before the Fuſtices:of the A Writ of Er- 
ror ſhall be brought before. t op Him 1 05 The Jaſtices are 


is given, either in Cay 12 a Judgment Nh according to 
U 
now the King's Juſtices, arid be W Writ of Error mult be returnable 


in the Kip 5 ench.]. And if He gives an grronęous Judgment 
thereon, A 'rit of pn ſhal 10 5 out, 1 ble into the 
King's Bench. If the Biſhop (w ght to do t to others) does 


Wrong within his C al tne Juſtices ,thall be aſſigned to 
Hear and Determine ks e:cannot be 14 in His own 


Cauſe. | 
Fine, may be levied A. lee 5 Bis. þ 6-4 — and Retopr 


ries ſuffered. , [See 27 E S. Cc hap. «9.] 10 11713) OF 2 


2 the +7 H:8: hap. 44. Lie Biſhop of Dit, and. bis Ter: 
poral Chancellor of the ute Bale aft Jae ite g 1 | 
within the ſaid hum. -Palarine. Pa O07 ti _ u = 
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See 1 1 chap; 23. Of Writs. of 2 of Sionifleagit- 40d E rent 
Cap end. 9 e Wt ahap. 9. For r N 


abe Ott } 91 « {! (1 T1427 el = 1 * 1 t Jo 1760 F | 
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"Se this Pls; chap. 24. Concern ths Mi as YL FOUR 
Excommunicato:Capiendo. In which Satut — 
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— after, Cheſter, 1 and the Cinque Ports; 
rit dotk not run, Ge. | 


Palatine of Lanca 
Where che Kin {A 


r * 


Ofthe Cours VII. 4 Th eue Port, bithin! the County of Kent, have 18 


19912 7004. Py 


of the Cinque o Them Franchiſes and Liberties; and 97 King's Writ doth not run 
Compt. there, ds before affirmed.” But this is f. to extend 10 farther than 


Jur. 134,137. to y Cauſes between Party 'and Party. And ye et a a 940, Minis 
Cre. dt. Hes to. the Cinque Ports. Tie mhabitante thereof have theſe Privi- 
Hard. 5 5. leges wh reſpect of their Artohdance | in the Ports, fot the Defenſe of 


the The dom. 
110 Firſt 1 * ed Ports were but r Three (Sie.) Dover, Sand- 
57 yy 
4 Inſt 222, 4 d Ren Aﬀerwards TWO Ports more were added to 
* „ Thy (18. nes and Ay . Of this Number of Five Theſe 


Ports were 4 0 the eee, ort. But Two more, (viz.) Min- 
| GR aach N le were added to theſe Five; and tho' now there are 
Seven Ports 6 nean, Vet they hold their | former Name of the 

Cinque Ports | b thong 
Within the Cinq ye Ports there are ſeveral Sp 4 One 68070 
the Conſtable S ne Caſtje'of Dover, and other Courts within the 
l 1 Potts themſedes held before the Mayors and Jurats; and another 
card The 967% pa be Ports fs SHE PWT. 
(2 If, 366 © OT 10 There is * or Keeper of the Cin uc! orts ; : who i is 
557» 558. ſo 2dniral, atif 1 115 the© Ter feion! of the Admiralty; and is 
EN.B 225 Pap ſom he Admiral 155 fg He is alſo Conſtable of the 
Crompt. "Tow, Caftle of ove And hath arfdiction, 0 hold Plea by Bill concern- 

139. ihg the"Guar@ Er the Caſtle; &c. 

10 80 „Litnited by ical. pen Chartas, of 


755 the Conſtable a 
h"to General” Juriſdiction within the 


uy e as 
— 41 cha 
ea Poreagh bor ta of Hoch a Lord Warden is the 
e Officer of the Cinque Forts, for the Ex:cution of the 
King's Writs within the Ces "x + he ing's Courts write to. 
Him, and He is to 1 e Kitip's\ Coded of th Record which 
is before the Mayor 1 upon their Certificate to Him. So 
11575 ne hath th Jager 85 ee in th C. Kiow Courts and the Defendant hath 
0 He or Goods but in the inque Ports the Plaintiff ſhall have. 
a Writ directed to 1 mare, 14 Por 8G TP 15 ON 
t 4Inft. 24. The Fart e K. ue Port te 
* to _—- as Real and PA Ping the F 2 
hold. But if Part of the Land is within the Cinq ue Ports and Art 


ccordin} ta Common Law. So. 
10 Lord War en hath” vo Furifhigions. His 


2 ithout,. 'The Writ ſhall abate, Caſes, 4 , 
Tad. . Alf v bl 980 | the. 12 5 Ack of 1998 Cee Por 
+ Re FO. of Was Warden, of ie 
in | 96 FOE War Ny W 10155908 23H bk tA 
* 2 Inf. 557. f; an 5 us 9 8 Fo. in 8 ele 
4 Inft. 224. 905 the $ Of 58 d, accord ng to the 
2 Jur. om, b Bill, in the Nato i o Error, before be cs 


ſtable of Tg og Warden of the Cn e debe at ivy 2 5 of 

Sena; an Jura ts all! andthe M 

1 from His een e e ee re yh 
3 i 95 JF ˙üò Sianyagtf gp 
10 St6l% * 2 ary Nun doido/ NI hk Agony Onde ee 
uh,E 5117 N es I 7 2 (nowbibinul A¹ανẽH˙un bits 0 he 
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Note, Y That there is a great Difference between the Principality ? 2 Init. 557, 
of JF ales, the Counties-Palatine, and the Cinque-Ports, For tho! C, That 
in the Cinque-Ports the King's Writ doth not run, yet They have 3 Cro. 247; 
not Jura Regalia, and are Parcel of the County of Kent. So that 248. 
if a Writ is brought againſt One for Land within the Cinque-Ports, 
and he appears and pleads to it, and Judgment is given againſt 
Him in the Court of Common Pleas, This Judgment ſhall bind 
him; for the Land is not exempted out of the County, and the Te- 
nant may Waive the Benefit of His Privilege. But if ſuch Judgment 
is given in the Common Pleas in a Præcipe, of Lands that lie in 
Wales or in the Counties-Palatine of Lancafter, Cheſter and Dur- 
ham, though the Tenant did admit the Juriſdiction of the Court in 
ſuch a Caſe, the Judgment againſt Him as to ſuch Lands is void. 

For Wales was originally no part of Euglaud, and the Counties- Pa- 
latine are exempted from the Juriſdiction of the King's Courts, have 
Jura Regalia, and plenary Juriſdiction; and ſo are known to the 
King's Courts. For They take Notice of All the Counties of Eng- 
land for the Directions of Writs, In the Cinque-Ports the Privilege 
extendeth only to certain particular Towns, whereof the King's 
Courts cannot judicially take any Notice. Therefore the Privilege 
_ ought to be pleaded to the Writ. For there is a Difference betwixt 

2 Franchiſe to' Demand Cognizance, and a Franchiſe where the 
King's Writ runneth not. In the Firſt Caſe the Defendant ſhall not 
plead it, but the Lord of the Franchiſe muſt Demand Cognizance, 
but in the laſt Caſe the Defendant muſt Plead. ¶ See of the 3 


to Hold Pleas and to have Cognizance of Pleas, Book 2. chap. 2. 


VIII. 2 The Courts of the Stannaries, or the Stannary- Courts, in of che court, 
Cornwall and Devonſhire are ſo called 2 Cauno, from the Tin in 5 s 
thoſe Counties; and the Tinners ate call'd. $S?apratores, The Privi- « 4 laſt, 223. 
leges of the Tinners are Dedared, Limited, and Expoundcd by an : 
Act of -Parliament:(#ot priuted) made the 5oth Ed. 3s [See the 
4 Inft- 232,-2334234] om 7 np Wh 

All? TLalunrert iu and about the Stannaries are to have the Pri- . 4 Ing. 241, 
vilege of the Stannary-Court;: while they work there; and are not ta 232,233,334. 
be impleaded in any other Court, fot any Cauſe ariſing within the 
Stannaries, except for Pleas of Land, Litke and Member. 7 

The Officers of this Court ate the Lord Warden, The Under- 

Warden, and the Steward. | 

The d FJariſdifiion of this Court is \ guided by ſpecial Laws and A Inſt. 229. 
Cuſtoms, and by Preſcriptions; and is fully ſettled by the 16 C 17 
f 15. Here the Words In Locis Ubi Operantur are Ex- 

onatied. e 5 1 tas 4a 
1 They have no Juriſdiction of any Local Action ariſing out of 4 Inſt. 231. 
the Stannaries. Munſſtom Actions betwit Tinner and Dinner, Cc. 
though not £onceming 5 Stunnaries or ariſiug therein, if the De- 
fendant be found witbirr the Sthhivaries, maybe brought into Theſs 
Courts, or at Common Law. cut if one Party only is. a Tinner, 4 4 Tod. 229, 
Gl. ſuch/Tranfitory Actions; which concern not the Stannaries, nor 33% 237 
ariſe therein, cannot beSrought there. 12 Re . 
Nd n of Neth upon a Judgment in the Courts. 1 Roll Abr. 
But Judgment fial be Reverſed by hen! td the Steward of tho 
Stagnary-Court where the Matter lieth; from the Steward - „ 

+ % Vol 
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Stannary-Court to the Under-Warden of the Stannaries ; and from 
Him to tho Lord Warden of the Stannaries; and from Him to the 
King's Privy Council. [See the 16 & 17 Car. 1. chap. 15. at large.] 


Of the Cour. IX. The Court of the Mayor of the oe is appointed, to keep 
. the Peace, arreſt the Offenders in Staples for Debt, &c. and to im- 
e 4 Init. 237, Priſon and puniſh Them after the Law of the Staple. © So that the 
1 Court in the Staple-Market is incident to that Market. It is guided 
by the Law-Merchant in a Summary Way, which is the Law of the 
Staple. 
A Staple-Court is held at the Wool-Staple in JYeſtminfler, the 
Bounds beginning at Temple-Bar, and extending to Tuthil/, © 
In other Citics and Towns, the Bounds are within the Walls. 
Where there are no Walls, the Bounds of the Staple ſhall extend 
thro' all the City or Town. | nee 
4 Inſt, 237. f The Officers of this Court are the Mayor, Two Conſtables, Cc. 
[See the 27 Ed. 3.] 0. 10 
For the Fariſdittion of this Court, ' ſee the 27 Ed. 3. throughout 
all the Chapters. | if 


By the 36 Ed. 3. chap. 7. Merchant-Strangers may either Sue be- 
fore the Mayor of the Staple according to the Law Merchant, or at 
the Common Law. © Ln tom nee 11 V8 280 
Theſe Courts are much out of Uſe. F Lat od; nic; 
Idee Of Eftates by Statute-Merchant and Staple, Book 2. chap. 1. 
And of Statutes, Book 2. chap. 3.] 


Of thecourt X. The Courts within the City of London, are the Huſtings, 
Gitarre, The Sheriſ Courts, The Lord Mayor's Court of Equity, The 
— Court of the Mayor and Aldermen, The Court of | Requeſts, The 
Court of Orphans, The Court of Common Chuncil, The Court of 
Mardmote, The Court of Halk-mote, The Court of the Chamber- 

. lain for Apprentices,” The Court of the Cunſervator of the Vater 
and River of Thames, Gc. The Court for Policies and Aſſurances, 

The Court of the Tocber of London, The Court at V hitechapel, 

The Court at &. Martius k Grand, The Court of the Prefedent, 

- Cenſor and Commonialty of the College of Phyſiciu nn. 
r 1740 e <a 


6 2 Inſt. 322. 1. The 5 Haſiings __ Hus, San. for a Houſe, and Dhing for 
4 loſt. 247: Things, Canſes, or Pleas, To that it is the Houſe of Cunſes) is the 
Law, v. Huf. Higheſt Court of Record, holden at Guiluhall for the City of Lon- 
tings, don before the Lord Mayor and Sheriffs (or in the Sheriff's Abſence 
dy Six Aldermen): for all Pleas Real, Perſonal; and Mixt. It is as 
* it were diſtinguiſhed: into Two Caurts, One Week the Judges fit up- 
on Pleas Real, and the next Week upon Perſonal or Mixt Actions. 
But Real Actions are grown out of Iſe. ¶ See Statute of Glowcefter 
rr 6 Ed. n. achap. 11. and chan. 3. P. Of an Action.! 
Judgment of Ontlawries in the. Kuſtingr; lis not given; by the 
| W Mayor who is Coroner, but by tlie * Ori, e b 15 
, Noll. A od It an e re given in | Hebung i; ES arty 
745 Mr: who'Thinks Himſelf grieved, may ſue a Commiſſion out gf Chan- 
2 Saund. 228. „fl, 4% PiA Wo se Soi H. al sd: Sorts een 
rt if . ; - | a f 


Ch. = 3 Laws of England 


cery directed to forme Perſons to Examine the Record, aa there- 
upon to do Right. 


9 - <2 5 


2 The i Two Sheriff do each of them keep a Court of mid | To, 247; 
within the City by Preſcription. Theſe Courts are kept at Guild- 
hall, and in each Court a Steward is the Judge. They have belong- 
ing to theſe Courts, 'Two Priſons call'd Oanterh, 'The One in 
IV/ood-ftreet, the Other in the Poultry. 

They have Juriſdiction to hold Plea in all petſonal Actions. 

The Proceſs in theſe Courts is by Summons, Arreſt, Foreign At- 
tachment (or by Attachment of Foreigners Goods or Money found 
within the City in the Hands of the Plaintiff or of a Third Perſon) 
to make the. Defendant appear; and Give Bail to Anſwer the Con- 
demnation. He in whoſe Hands the Goods are attached; is calfd the 
Garniſhee, becauſe he has had Garniſbment (from Garni r, to inſtru) 
or Warning not to part with the Goods or Money, but to appear 
and anſwer the Creditor's Suit. If the Foreigner appears and pleads, 
He is call'd the Enterpleader. If the Defendant does _ appear, 
the Goods, or Money may be condemned. There ma alſo a 
Sequeſtration; upon an Action of Debt; of ; of Goods in a Due, Shop p. 
or Warehouſe, when there is no One within, by hanging a Padlock 
upon the Door, and making a Return thetcof. - 'Here the Proceed- 
ings are almoſt the ſame as upon Foreign Attachment. [See Of the 
Sheriff's Court in London, and for the Practice there, eſpecially upon 
Foreign Attachment and Sequeſtration, The Compleat Attorney, and 
The Compleat Sollieitor.] . 

Beſides their particular Cuſtoms, the Proceedings RY accordin g to 
the Rules of the Common Law, An Action is uſually tried here in 
Four Court- Days. And if either Party ſhall have a Witneſs that 
cannot ſtay in London till the Day of Trial, his Depoſition may be 
taken i in Writing and allow d. ede 

ACauſe may be removed by Habeas Corpus to Ve meer. EHall. =E 
k But if an Zrroneons Judgment is Giten, The Cauſe may be Ne- f. * B. 1 
moved by Writ of 1 170 13 the e beforo the Lord Mayor 2 6 In. 247, 
and n 70175 > ON wy 73 111 111 Ribs | 5 

4 at. 541 orriar! 16 

3. The! Lord, ayor's. ben af air fl cebit calld 7e 4 to. TY 
Court of Conſcience. Abe Court of oſvieno is diſtinct from the The Compl. 
Lord Mayor's Court uity:Sce the Statute 3 Wo 17 177.5 15.J I 75 

The Proceedings.are mich like Thoſe in the Hi Chin 
cery. There is 4 Practice call'd Marking a Cau 1 25 the Lord 
Mayor, as Thus. —After a Vortlict given 


a for the Plantiff in the Sie- 
riffs Court, the Defendant may get the Cauſe Mark d Bee 
Lord Mayor (being like an Injunction) to dgment and e 
tion, till the Matter is examined in E lie the Caſtorn' is, That 
if a Plaint of Debt. is enter d in the 8 ifs Court, upon Sug geſtibn 1 
of the Defendant, A lee Mayor may ſend for the Parte „ah 
for the Record, and examine the Parties upon theit Pa, arid if He 
finds that the Plaintiff: is ſatisfied, He may e rk ry 2 . 
ſhould be batr'd; but not aſter qudgment. Win rem 
4. hon Court of the Laaer Tod Altena isa Court of Re- 
cor d is held in Guildhall "Ihe, Recorder, being Judge thereof. 
Lord Mayor and Aldermen by fs Jug TO. We 


The | 
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The Proceedings! are by Action and Arreſt, or elſe by an Attach: 
ment of the Defendant's Goods. 


The Two Counters are ay: 5 87 4771 as well for This As fo 


"i ri Cour. 4 17392 
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By the:3"Jac.r:ohap-1 5: B Otrizen nd Naas of Loden, 
af 905 other Perſon inhabiting there; being a Tradeſman, Fittu- 
o Labaurar, whohotha Debt due to bum not amounting to 40s. 
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m 4 Inſt. 248, Ko [Then a, 
249- 
2 25 N 4 


any ſurli Pyr ſon as aftreſard, may caufe the Debtor to be Summon d 
to the Court of Requeſta ia e , before the nm f 
2 there, q Any I bree of them ; who if 7; Tre not uh 1 
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apes Dat, 22 ar bun uke an Orlet, which"the Plaintiff and 
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25 age P Landon and the keepin keeping /of call their Lands and Goods. 
* An they commit the Cuſtody of an Orphan to another Man, He 
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Ch. 2. Laws of England. 
317, 312. and ſee the5 & 6 . & M. chap. 10. An Act for the Ro- 
lief of Orphans, Oc. ] | 


523. 


7. The Court of P Common Council conſiſts of the Lord Mayor, e 4 Inſt. 249. 
Aldermen, and ſuch as are choſen in every Ward out of the Com- pure rt 
monalty, to Repreſent the whole Commonalty of London. -47Y Ea 

In this Court they make Acts for the better Government of the 
City, for the better Execution of the Laws of the Kingdom, or for 
the Publick Good, and for the Advancement of Trade; But Theſe 
Las muſt not be contrary to the Publick Laws and Statutes. Such 
Laws being made by the Lord Mayor, Aldermen and Commonalty, 
do Bind within the City and Liberties thereof. [Sec Of Corpora- 
tions, Book 1. chap. 8.] | 


8. The Court of the 4 Vardmote (Ward-Court) reſembles the 3 4 Inſt. 245. 
Country Leets. Every Ward being as a Hundred, and the Pariſhes 9 Rep. 6. 
as Towns. There are Twenty-ſix Wards, divided for the Govern- 
ment of Them amongſt the Aldermen of the City. 

In every Ward there is an Enqueſt of Twelve Men, or more, 

Sworn every Year to Ss of and to Preſent Nuſances, and ſuch 
Perſons as have not paved or amended the Streets and Lanes, Gc. 


9. The Court of * Halkote (Hall- Court) is the Court which : 4 Ing. 249. 
Every Company in London keeps in their Halls, for the better Re- 
gulation of their Company, f 
Lo. The Court of the f Chamberlain for Apprentices is for the In- © 4 Inſt. 250. 
rollment of the Indentures of Apprentices. For an Apprentice may Rep. 126. 
Refuſe to Serve, if His Indentures are not Inroll'd; and may ſue out 
His Indentures in this Court, and be Diſcharged of His Maſter. For 
here Apprentices are made Free. One may be Free of London by 
Service of an Apprenticeſhip, by Birthright, being the Son of a Free- 
man, By Redemption, By Order of the Court of Aldermen. . 
The Chamberlain is Judge in all Complaints, either of the Ap- 
prentice againſt his Maſter, or of the Maſter againſt the Apprentice; 
and puniſheth the Offenders at His Diſcretion. [See Of Apprentices, 
Book 1. chap. 6.] | 54 


11. There is the Court of the * Conſervator of the Vater and Ri- Anſt. 250, 
ver of Thames, &c. wherein the Lord Mayor of Londos hath the 
Rule and Government of the Water and River of Thames, and the 
Iflues, Breaches and Lands overflown, Gc. from Hain:- Bridge to 
the Water of Yendal and Medway; and hath Authority, to puniſh 
ſuch as Uſe unlawful Nets, or other unlawful Engines in Fiſhing, or 
take Fiſh under Size unſeaſonably, Gc. [See the 4 H. 7. chap. 15. ] 

[Sec alſo the 3 Fac. 1. chap. 14. 7 Ann. chap.g. and Of the Court 
of the Commiſſioners of Sewers, chap. 1. ante.] a Foes 


12. The Court of u Policies and Aſſurances is founded upon an * 4 Inſt. 250, 
Act of Parliament. For, | oh | 


2 rhe 4 Eliz. chap. 12. The Lord Chancellor or Lord Keeper 
Ba heard” a Hand a (to be renew'd Marly or hs 
X X 2 ” 


[ 
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for the Hearing and Determining all ſuch Cauſes, as ariſe from Po- 


licies of Aſſurances, that are enter d in the Office of Aſſurance of 
London. The Commiſſioners, or the greater Part of them, ſhall have 
Poxrer, to ſummon the Parties, examine Witneſſes upon Oath, to 


- Hear and Decree all ſuch Cauſes in a brief and ſummary Way, and 


* 4 Inſt, 251, 


Commit to Priſon ſuch as Diſobey their *Decrees. But the Party 
grieved by ſuch Decree may exhibit his Bill in Chancery for the 
Re-examination thereof, ſo as He firſt ſatisfies the Decree, &c. 


13. The Court of the * Tower of London is Holden within the 
Tower of London before the Steward, by Preſcription, of Debt, 
Treſpaſs, and other Actions of any Sum. Part of the Tower-Liber- 

is within the City of London, and Part in the County of Middle- 
ex, It hath Authority over ſeveral Hamlets without the Walls. 
There is alſo another Court at St. Catharine's for that Liberty, 
which is a Royal Juriſdiction for Eccleſiaſtical Cauſes; and there- 
fore an Appeal lies from them to the King in His Chancery. 


14. The Court of Steppey at White-Chapel, (commonly called 
Mhite· Chapel. Court) is a Court of Record. Writs to this Court 
are directed thus: Seneſchallo Curie nofire de Recordo infra Mane- 
rium de Stepney et Hackney in Com. Middleſex. Hamlettas et Liber- 
rated eorundem, necnom Capitali Ballivo Præbanorabilis . 
Manerii ſui de Stepney predift. et corum Cuilibet Salutem. This 
Direction is Double, becauſe there is a Gaol for Defendants arreſt- 
ed in that Liberty by Writs of Superiour Courts, as well as by Pro- 
cels of this Court. [This Court is without the City of London.] 


15. The Court for St. Martin's le Grand by Alderſgate, is a 
Court of Record for the Trial of all Perſonal Actions. It is a Li- 
berty within the Deanery of Neſtminſter, and ſubject to the Liber- 


ty thereof, and hath a peculiar Juriſdiction within it ſelf. 


16. Tos the Court of the Preſident, Cenſors and Commonalty of 
the College of . within the City of London, and Seven 
Miles Compaſs, See the Letters Patents of Incorporation in the 
14 H. 8. chap. 5. See alſo 1 Mar. Parl. 1. Se. 2. chap. 9. and Dr. 
Bonham Caſe, 8 Rep. 107, 108, Gc. 


See the 3 H. 8. chap. 1 1. For appoit ting Phyſicians and Surgeons 


out of the City of London, and Precin& of Seven Miles, 34 G 35 


1 8. chap. 8. For impowerigg any Perſons to adminifter Outward 
edicines, or to cure outward Sores, or give Drinks for the Stone, 
Strangury or Agues. 


There are other Courts within the City of London, but they are 
mention'd in other Places; or are not much to our Purpoſe; as the 
Court of the Governors and Corporation for the Bounty of Queen 
Anne, for the Augmentation of ſmall Livings ; of the Eaſt-India 
Company, Bank, South-Sea, Gc. See Of the Court of the Co- 
roner, Of the Seſſions of Oyer and Terminer and Gaok-Delivery for 


Ne ne e, Held at Juſtice- Hall in the Old- Hailey, Gc. chap. 1. 


e T6, 5 Note, 


— * 
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Ch. 2. Laws of England. 

Note, That by the 27 Eliz. (not printed) The Two Chief Dur- 
gefſes of Weſtminſter may Hear, Determine and Puniſh (according 
to the Laws of the Land and Lawmful Cuſtoms of the City of Lon- 
don) Matters of Incontinency,” Common Scolds, Inmates, Common: 
Nuſances, and likewiſe commit ſuch Perſons as ſhall Offend againft 
the Peace, &c. 


There is alſo a Court of Record kept Weekly in the Borough of 
Southwark for the Liberty thereof. t 


XI. There are Courts Holden in Other Cities, Towns Corporate Ofthe Courts 
and Boroughs throughout Ezgland, together with many — * ing 
belonging to Caſtles, c. But becauſe theſe are private and ſuf- Corporate, 
ficiently known, I ſhall only ſay ſomething in General of inferior 1 
Courts. 65 

Where a Power to Hold Pleas, (5c. is Granted by Letters Patents » 1 Roll. Abr. 
to a Corporation, Proper Officers and Proceſs are incident to the 491, 526. 
Grant, For They cannot hold a Court without Them. 

Z It ought to appear by the Stile of the Court, by what Authori- * 1 Roll. Abr. 
ty it is held, whether by Cuſtom or by Letters Patent. 797- | 


Nothing ſhall be intended to be within the Juriſdiction of an in- ob. 459. 
ferior Court, but what is expreſly alledged to be ſo. 21 Sid. 331, 


> If an Obligation is made out of the Juriſdiction of the Court, j 297d: 74. 
though the Action brought upon it is Tramſitory as to other Courts, 1 Roll. Abr. 
as the Courts at Weſtminſter that have a General Juriſdiction, yet 343,46, 347. 
inferior Courts have not any Juriſdiction of any Thing that ariſes — a _ 
out of the ier. and therefore have not Power to hold Plea 2 Danv. Abr. 
thereof. if Payment at the Day is pleaded to a Bond, it muſt be 9,300, 301. 
alledged to be within the Juriſdiction. For an inferior Court can- 
not Enquire of Thoſe Things, which are out of its Juriſdiction. But 
the common Practice of ſuch Courts is otherwiſe. | See Meſtm. 1. or 
3 Ed. 1. chap. 35. and the Expoſition thereof, 2 Inf. 229, 230, 231.] 

If Part of the Cauſe ariſes within the inferior Juriſdiction, and * Lev. 104. 


Part without, the inferior Court ought not to hold Plea. | 3 1 
The Courts at Weſtminſter will not, ex Officio, take Notice of the IA 
Cuſtoms of inferior Courts. * | * tn 000. 


See Of a Liberty to Hold Pleas, and to have nizance of Pleas. Salk. 674. 
0b * chap. 2. : m Cog ? Carth. 274. 


By the 4 & 5 Ann. chap. 16. A the Statutes of Jeofails ſhall be 
extended to Fudgments, which ſhall he enter d upon Confeſſion, Nihil 
dicit, or Non ſum informatus, iz Any Court of Record, &ec. 


XII. The Courts of the d Univerſities of Oxford and Cambridge of the Courts 
are of a particular Nature. They are Granted by Charters, and of the Uni- 


| ſities. 
are confirmed by Authority of Parliament. For, 24 Io. 227. 


By the 13 Eliz. it is enacted, 1. That Each of the Univerſities 
ſhall be incorporated by a certain Name, tho'They were Antient Cor- 
_ 2. That all Letters Patents and Charters hi- 
therto Granted fhall be Good, Effettual and Available in Lato, as 
amply, fully and largely, as if the ſaid Letters Patents were Recited 
Verbatim in the ſaid Aff. [See the 9 Rep: 30.] 3. That the 2 7 
| Cello, 
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cellor, Maſters and Scholars of either the ſaid Univerſities ſhould en- 

je all Manors,. &c. and Hereditaments, All Liberties, Franchiſes 
and Privileges,” View of: Frank-Pledge, Law-days, and all other 
Things, which. either of the ſaid Corporated Bodies have enjoy d, or 
of Right oughi to have enjoy d, according to the Intent of the ſaid 
Letters Patents. 4. That all Letters Patents of the Queen High- 

: neſs, or of any Her Progenitors or Predeceſſors, and all Liberties, 
Franchiſes, and all other Things whatſoever, therein Expreſſed, Gi- 
ven or Granted, ſhall be Eſtabliſbed and | Confirmed, any Statute, 
Law, Uſage, Cuſtom or Confiruttion to the contrary notevit hſtand- 
ing, [without] any Quo Warranto, Scire Facias, or other Oppoſition 
ehatſoever ; Saving the Right of all Others than of the Oneen's Ma- 
Jefty; Her Heirs and Succeſſors. [See the Act at large in Prynms 
Animadverſions on the 4th Iuſtitute, p. 156, Gc.] W 


— — — — — 


By Letters Patents (not Confirmed by Act of Parliament) dated 
the zoth of March, 11 Car. 1. and Granted to the Univerſity of 
Oxford, Old Privileges are Explained, and larger granted. 

The Courts are call'd the Chancellors Courts, who are uſuall 
Peers of the Realm, and are appointed over the whole Univerſity. 
But the Courts are kept by Their Vice-Chancellors, Their Aſſeſ- 


ſors or Deputies. 'The Cauſes are managed by Advocates and Proc- 
tors. W - © 


Theſe Courts Have Juriſdiction in all Cauſes Eccleſiaſtical and 
Civil (except Mayhem, Felony and Freehold) where a Scholar, Ser- 
vant or Miniſter of the Univerſity is one of the Parties in Suit. [But 
...,.. See the Grant of H. 4. in Prynms Animade. p. 368, 369.] 
+ 3 Cre: 73 Their Proceedings are in a Summary Way according to the 
Mod; 505, Practice of the Civil Law; and the Judges in their Sentences follow 
508, the Juſtice and Equity of the Civil Law; or the Laws, Statutes, 
Privileges, Liberties and Cuſtoms of the Univerſities ; or the Laws 
of the Land, at their Diſcretion. 
If there is an Erroneous Sentence in the Chancellor's Court of the 
Univerſity of Oxford, an Appeal lies to the Congregation, thence to 
the Convocation; and from thence to the King in Chancery; who 
nominates Judges Delegates, to hear the Appeal. 'The Appeal is of 
this Nature in T 
The Chancellor of the Univerſity of Oxford, or His Vicc Chan- 
cellor, may inflict Eccleſiaſtical Cenſures of the Greater Excommu- 
F. N. B. 64. nication on Offenders, even for Temporal Offenſes ; and f certify the 
Excommunication into the High Court of Chancery, to obtain the 
Writ De Excommunicato Capiendo, as if the Offender had been ex- 
communicated in an Eccleſiaſtical Cauſe, and certified by a Biſhop. 
The Univerſity of Cambridge hath alſo this Privilege. 
Note, The Following Reſolutions concerning the Privileges of 
the Univerſities. 274 "1.207 FLY . 
hey have no Privilege in Cauſes that Concern or Relate to a 
30ro. 87,88. Preehold, or for Recovery of the Poſſeſſion of a 8 Term without 


10% celaiming Title to the Freehold. 


een h By Charter confirm'd by Act of Parliament, Cognizance is 
Herl. 25. Granted to the Univerſity, of all Suits ariſing. any where, in Law or 
Hard. 595 Equity, againſt a Scholar, Servant, or Miniſter of the Univerſity, de- 
1 130. pending before the Juſtices of the King's Bench, Common * —_ 
l : | others 


ta — FDD 0 A 


Cb. 2. E 


Stat therein 5 and before, any other 71 ge, Code the 

Matter concern the King., Af an Indehitatus Aſſumpfit is brought by 

Que Minus in the E. 5rd againſt a Scholar or other privileged 

Perſon, The Univerſity f all have Conuſance. For the Court of 
Exchequer is included in the General Words. Ou: If thoſe Words 

extend to a Court of 1 Equity for mere Matters of Equity; as to Hard. 506, 
execute Agreements in Specie; becauſe. the Univerſity can only im- 5%: 

priſon or excommunicatee , Or whether in other equitable Caſes, "$4 308. 
the Claim mult be put in by Way of Plea ? 1 237, Contra 

A Scholar, Oc. cannot k waive His Privilege, an 2 Balg a | Prokibi- 7 * 
tion in the Courts of Meſteinſter; For the Univerſity has the Right + 3 Cro. 13, 
of the Conuſante of the. Plea, where one is privileged Perſon; '+ 
and a Stranger is forced to ſue a privileged Perth in Their Courts 
by Reaſon of that Right veſted in Them. 

If a Debtor and Accountant to the King ſues Scholar r by biy 1 Hard, 189. 
in Equity, in the Exchequer; or if an m 7 a Scholar by = Lit. Rep. 
Writs of Privilege, it is ſaid that the Univerſities mall 1 have Cs 30g 
nuſance, for a ET _ ſhall not take awayit cial. Priyi- 2 18 42 
lege of any Court. LO) 164- 

A Scholar, c. ought to be only ® one of the Parties in Suit. If * Herl. 28. 
Anotller that is not . is join d with Him (as Obligor or Ob- * Ventr 298, 
ligee in a Bond, c.) He ſhall not have Privilege. 12 

The Privilege of the Univerſity is not to be allow'd to a Towñſ. » 2 Vent 16. 
man, on purpoſe to excuſe him from dm Office in the Town, if He 
keeps a Shop and follows a Trade, though He is matriculated as 


. to 4 Scholar. Forthis % bo Frandulent. > | ia \Q 

It hath AT NE the 7 Wife da Het fo ego P 3 Cro, 73. 
ot Hall, or His Aren, ſhould have thé Benet 0 AY ege ; — Abr. 
of the Aa 8 0 1 t * it Ba al oy d LEE 515 lt. 
But Both Caſts ſeem to ſtahd 2 05 ſame 'Opzre>Wthe 


Pri e w allow 5 n * — a 775 5 Mod. 163, 
add big ded by rica: nl ae ip pecial 164. 
Pleading, upon af. dnt of a Tor 101 an AM Mult 
or Battery. This hath oy allow d at the her whe Aſſizes upon m 
Motion- n % 44 1 20 10, i 11 
444 'Fhe cl lb (axwell «x the Chune&lor) by His 79 By r rig Fre 


ney or „appointed hy Writing) Sp e te de © 
—— Gee e the Vice-Chancellor Himſelf is but A De- 1 . 

puty. For a Bailiff may properly demand Conuſanee; and pon 
Nan 06.468 Patent, tlie rt onght:to Jo 3: * 
f Qonuſance of Pleas be granted to One Lixet IMemes Aequri) op Rs 
mizaucè in an Action in a He Himſeif idr Ro 


He ſhallnot have Cog 0 ano 
Party; becauſe He ſhall not be Hlis'own [Judge. ord: it be gramm wh Dos 
od further; Phat if he's P He may make Aribther/Judge, cor! : Vener. 5 


That Avothet ſhalt: be: we. dg where He is Party, Phe Coma! > 41 t 
ſante ſhalb be alldw-Wed- 0; ii ow ad as wee vr 7 4736 { Mol 
Tho L Hawe ig; that partieulat- {didtiofs derogatatyitd dhe 0 
2 Courts of Comme Law ale tobe taken ſtricly; yet it; Inf. 548. 
ms Reaſonable, that ſuch Punlegte rad are pratited 0 the Ad- 
- yangement of Religion and Learning; ſhould haye/a faveurable 
_ Conſtruction, and be excepted out of the General Rule; 
It isfaid;,” that the Univer fies have only * x Ce: Ae Panis —＋ ow "x 


a Cerviſte, et cor rectionem er puninonem eof not — 
__"opſam 
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W; am i. e.) not Authority to appoint m— Ae than what is 
et 'down by Statutes; but to fee that the Statutes be executed, 
and to puniſh Offenſes againſt the faid Statutes. [See the 51 77. 3. 
31 Ed. 1. 7 Bd:6. chap. 5. 2 V. & M. Seff. 2. chap, 14. 11 & 12 
V. 3. chap, 15. 12 V. 3. A. 11, In which laſt Stila the Right 
of marking Mesfures or Ale and Beer is acknowledged to be in the 
* Two Univerſities.] _ 
-  - "The Univerſity of Oxfard hath by a Grant the 29 Ed. 3. The 
Aſfiſe and Eſſay of Wine and Ale, as well as the Cuſtody of it. 
u the Charter granted the 14 H. 8. The Chancellor, His Com- 
9975 ary and His Dep uty (f . T bo Pro-Vice-Chancellor) are Fu/tices 
- £2 - * of the Peace for 125 Hill of Oxon: n nd of Oxon and Berks. So 
that their Authority does not de upon the Common Com- 
miſſion; They being Juſtices of SPA YA Virtue of their Offices. 
I have now Finiſhed the Acephnt of General and Particular Juriſ- 
.-.-- ditions; 1 ſhould therefore proceed to give a ſhort Scheme of the 
---* _ Proceedings in our Courts. But becauſe a Man may oftentimes 
have a c without going ti to Law, e I be ſaid firſt 


3 ſuch Remedies. 
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f Remedies Without Swit in Cores. A. x By 48 

W en! ron in 9 5 Perſonal and Real, wherein of a 
AKNemütter. 2. By A of One of Le Parties in Things 
De exſonal and Kal, *wherem of Entry, Diſcent and 

40 60 rr ks. 3. By A of M rien, "wheremn 
2 . Arbirrement and Impirage. % 


, if! £0 


Qi 29% HA Þ 0 213 38 K 115 1996 d 12 
HERE is olbvatines a Remedy to be had, . app 
ing to the Courts for: Juſtice ;//and this may be Obtain 
Add of: Law, Aan A of One e and. 'by the Aar eh 
Al Parties. Ie oon Ed / ods rf 13 CE ehttt 
noqu” B15; aanRtomno * . TES em 1 n A 4 100 IG 
1. By Af of La the Aubade pady: eirhoar Suit in 
ere Es. County") 1. Ib Things Perſona For if ther Debtor makes the Debtee 
2 IN Sx Bxecutor,! He may detain ſo much of the Goods and Chattels, as 
204, 5. Wilk e his Debt! 2, In Things Neal, as where one's Entry ig 
Ken ay by Diſcent or Diſcontinuaner, if He comes to the Paſſeſ - 
 Lir. 659. fiomwithout Folly or Covin, He ſhall be Remirted. AY Remitren 
1 Inſt. 34). b. is where a Man hath Two Titles to Lands and Tenements, and'i 
345. oy ſeiſed of Them by His later Title, which proving Defective, He 1 


Of Remedies 


without Suit 
in Coat 


dA. 


$43;; 4-: - reſtored. to the former or ſurer Title by Operation of Law. A Re- 
= mitter muſt be toca Right For Regularly to evety Re- 
3 die 8 aved Lloodt „nid Bas 40 8111 10 30 mitter 
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mitter beer g two Incidents | . an Ancient Right, and a De- 
feaſable Eflate of Freehold, Ang to! ther. f 
1 ſee infra, Of a Fn ve oa, | 
1,1 591 | £16:5 oy 
25 By the, A ; Ag of One .of the, Pai ties. i. in Keene to things 
py the as if One does wrongfully take of detain my Wileß Lit. 457; 
Child, Servant, or Goods, [See how. Prop 7 is Alter d by Sale in 495. 


Fairs, and, Markets, Baok.2.: chap. 2. Of Fairs and Markets,] I; = __ 


V Lawfully Retake Rial though a, ſt Bi Riptous, Manner, 11 Rep. 52. 
Buy rh i other ing or Alehouſe- kerper nay ] uſtify the, Detaining of blen. * 
a or 


or other Th me, till 1 have Paig, bim his Reckon- Kely: 132. 
ne ace ut Sai 146 1 7 2 14 BY So a Taylor may detain 

2 ths, ?till he is on 25 {raking 2. In Reference to 

mh lings Real; = L na Ry 0 wh 1N 5 done to my Freehold; * Finch, | 
f it can be done without Root. nigge Hilton Goods or Cat- Book z. ch. 4, 


tle upon my Eltate for . of the Rent, or Cattle Da- 2 > 405. 


efeaſant upon it. I. may alſo mainta Poſſeſſion of my Lands, 4 Rep. 63- 
171710 one that would Cries _ ny ; 69 1 may regain my Ports 3 8 TRA 1400 
ſions by Entry, when I. ay o Right of of Entty or itle to Lands, 9 Rep. 54, 
and my Entry is not tal 44 away by Law (vis. Bi Deſcent or 4+, 1 
i Len of ee. Mes, I, y > Deſcent, as where a Di LE dieth ſeiſed 537. 138, 8: 
in s.or Lands (for a Dying ſeiſed for Term Nn 
of Life, Th fry not g GC. away an J the Law caſteth g, 45, 
the Houſes or Lands upon his Heir. Here b eaſon of the Deſcent : 7706 237. bc 
NES is. much 7 1 d) a Right of Bay” is taken de and the 238. 4435.4 

illeiſee, or he that has "Title, is 5 Drive to. his Action. So then, to 0 
take away ,an Entry, there muſt be a Dying Jen, in Demeſne, 
either in Fee: ſimple or Fee-tail, and alſo 4 Do dent. 17 Boak 2. 
chap. 3. Of Deſcent, and the, 32 H. 8. chap. 33. * K y the Title 
of mal dle to take away Entries and Continual Claim is made al 

uſeleſs. ] 2, By © Diſcontinuance; where the Alienation 15 0 « Lie $92; 

made or ſuffered 2 Lands and Wes 1 0 Tenant in Tail, or by © Fw 
any one that is ſeiſed in Fee 4 


Tops tail or for Life in another's . 

Right, whereby the Iſſue in fo = 4 or Succeſlor; or thoſe > + bo. 681. 

in; Remainder or Revetſion me his Death, are, driven 1 their } Reb. 

Aion, and cannot Enter, This Happens; 17 705 Tbe Parſon i 1 Roll. Abr 

made. a larger Eſtate of the fad, that 1 ought — A Diſtontinu- 525 633» 

ance may be Five Ways (eig.) By, Fcoffment, Fine, Recovery in a * 

Precipe, Releaſe with Wartanty, Confirmation with Warranty: 

And this was to the Prejudice of Wives, Heirs, Succeflors, Or thoſe 

in Reverſion or Remainde 77 So Re where the Eon is taken away 

by Law, One cannot be his own Judge, b t muſt h ave 2 to 

the Law. But many Perſons are lied * a from W 

king a Bie Fo = © 4 

4 "By the 11 H. 7. chap. 26. 'A Wife is e 0 a certath : 

W// enations of the Land; of the Deceaſed Husband, [See 3 Dany, 
+ 5.793 599%)... =, 

55 the 32H.8. 1 he eee toe * 

11 75 We HE taitce or e Bi, br 150 5h 
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ge, Maſters of ane. 
continue their Eftates.” N N 0 "ry 6 


of Thin That Fl in "A them, can be no Diesen 
| 5 —_ antes, 0 Cans 0 eke quire 
$ iv Eiſi H. ifi 2 2 wt of. K 
e fir, Weed 37 hop 005) 70 e ne bie 
he Titles F Diſcontit 66 N . aeg — 
0 Fo Tt Old Law-Books',"but now they 
thefe Statutes; and the 20 H. 5 Like rt as 0 


1 0 of aft ſome Jſſaraltcts, that At the 2 . 1 Law. were 
Fray. „ are now made Bars, 48 Fines fries 
10 Chep 24 > che 1 chaß. to the Thus in 

Far: + 2 Diſc fcontimiah in Fa gf. bim it 
Keane Roe 08. *. T OE +, {7 2110 152 14 


O Jin 505 9557 101 aA Iiir x Cab of: 
| + By By 1 the Act of In parties wer bh de be a Rejnbd without 
Suit. © As by "Phtit own e Accbrg,” of By Transfetring the 
* Controverſy to, the Determijnatio of” Webern, and Friends 'by 


aK A ot Uupirage. 
A 1. 4 4ctoFfd( mcordin) is an Apjobitient t betwi ur TW at leaſt, to 
verk/ Record. Five and | Eee ſomething in Recortpbhite for. a "Treſpaſs, . 


0 to the dther. If this Agreement is Executed; Wk is'4 
| ar in 
* 4 Rep. 1. 5 os ſame Tieß paſs or Injury. 


60, in ſome Caſes of Petfotial Injurſes, to any Action 
Accord with < Suti iction is a good 


6 Rep: 44- Plex in Perſonal tions where Damages, only ate to be Recover 


19, 


aan PL It one d 


9, 90. ed; not in Real Actions. Therefdts 4 Right of Title to Freehold 


"of any Collateral Satisfac- 


Lands cannot be bark d L's ceptance 
eleaſe, Confirmation, 55 


tion or cen el N be by 
ſe the Action + F Red Fg ay 'Freſpaſs are 10 


thet, * they cannot. be parted, as an 4 cord is 4 
100 Pie a 10 2 


1 It niviſt be fo in Eectment. 
in 4h Oblizaticn, do deliver Gobds, or to 90 diiy 


1 Tuff. 55 e The Obligee cannòt, by Accord betwixt Them, 


add 


s 6 Rep. __ WW 
wes OFT 


9 Rep. 


ry * we 


ve Money dip kiskaction theteof; for the Contract being made by 

riting, 2 50 do fuch a Collateral AR, It cannot be altered without 

when one is bound to pay Money, He may give 

Goc or as other 1 Thing in Satisfaction; beeauſe Wy 

Things are * e and valued by. Money, and not Money b 

Thing. ©otitra@ Without Deed 4s to deliver Goods, ot to do 
1 3 8 8 Thing, there Money may be 1 by Abd 

15 aticfaction f Mich a e For as a Conttai Confide- 

FE. Wanted by Words, ſo by an Agreement b y Words for 

Valuable Conſideration, The Contract may be Piſſol ved. [See 

if the en of an Obligation, Book 2. ch. 3. Of Obligations.) 

708 We That the Beſt and Beet i way to plead an Accord, is to plead 

W wed 3 by Wa ay of Accord only. For 

. a Prec Execution thereof i in 

Every Part: ended, 7 You need not ſay any mote, but 

thut von pa e a a Bottle of Wine, Gr. in Full Satisfackion 

the ſaid Aecojd, which the Plaintiff Pare. Ani all Caſes where 


n 16 8000 Me, Ae? with Sa 
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2. h Jrbitrament ( Arbitrium, Laudum, Compromiſſum) or an A Weſt. 
ward, is the Determination of Two or More Perſons at the Requeſt " = 1 5 
of Two Parties at leaſt, who are at Variance, for ending the Con- 3 43. 
troverſy without publick Authority. Five Things are incident to Hard. 44 
every Arbitrament or Award, (e.) Matter of Controverſy, Sub- 

mi ſiun, Parties to the Submiſſion, Arbitrators, an Arbitrament or 
a Giving of the Award. 1 

1. Matter of Controverſy, either of Fact, or of a Right in Things 
and Actions Perſonal and Uncertain ; but fo as no i Freehold, tho' * 
the Submiſſion is by Deed, nor Leaſe for Years of Land (O.) may p. 164. e's "a 
be adjudged from one to another. Thus Debts due on Record, or ! Roll. Abr. 
upon Bill, or on certain Contract, Matters concerning Matrimony, i Ay 
or criminal Offenſes, cannot be made Matters of Arbitrament. But 266. . 


if Men enter into Bond with Condition (as is uſual) to ſtand to the 9 Nep. 78. 


Arbitrament or Award, the Bond may be forfeited for Non-perfor- * $5.0 
mance of the Condition. | Noy's Max. 


2. Submiſſion of the Controverſy to Arbitrators is neceſſary, by 18. Abr. 


giving Them Power, to pronounce a Sentence betwixt the Parties. 513. 
X* This Submiſſion may be either General, as of all Demands what- * Welt's 


ſoever; or Special, of ſome certain Matters in Controverſy. It may Nr . 


be alſo by Word or Writing, Abſolute or Conditional. If the Parties 3, 4. p. 165. 


give a Bond to each other, it muſt be Word for Word alike on both $ 34- P. 166, 
Sides, only changing the Names, &c. The Submiſſion may be, 1 Rep 98. 


with Covenants to perform the Award, if the Parties pleaſe. 

3. There muſt be Parties to the Syhmiſton, -and 1 Two at the! Weſt's 
leaſt, one of one fide and one of another fide, of Capacity tq com- n 
promiſe or to make mutual Promiſes, to ſubmit to the Award. 5. 9, 10, Ge. 
4. Arbitrators are requilite, who are private Extraordinary Dany, Abr. 
Judges, choſen by the Parties, to give Judgment between them, to Weft 
end the Debate. Neither Natural or Legal Diſabilities do Hinder Symb- 2 Part 
any one, from being an Arbitrator. If they arc incompetent Judges, P. 54 * 21. 
the Fault is in thoſe that chooſe them. They are call d Arbitrators, 


there lies uo Appeal. Fhey cannot ® Aſſign their Power, for they g u. . 


132. 
1 Roll. Abr. 


ſſion, and Part out of it, it is voidable, Nov's Max. 
Yyy 3 for 110, 
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„ 22988 is rh of the Submiſſion, and Good for the Reſidue. 
1 5 00 * — GU 3 Equal, and not on one fide only; for it muſt ap- 
+ > ray to give or do fomethmg Beneficial or Advanta- 
1 3. The a of the Aw mult be Poſuble and 
Lauful. 3. There maſt be a Means by Law, to attain unto the 
Thing awarded. This is chiefly meant, where Submiſſion is with- 
out Bond. 5. It ought to be Certain and Final, and make an End 
of all Controverſies ſubmitted; or if it is good only in Reference — 
Part bf the "Things ſubmitted, it muſt be Final as to that Part, 
ele it will bo ybid. 

_—_ \ Theſe Things being Obſerved, an Award ſhall not be unravel'd 

Chen. in a Court of Equity, unleſs there was Corruption in the Arbi- 

2 Chan Rep. trators. [See the 9 & 10 V 3. chap. 15. infra.) If all Things 

140. are done Bond Fide, The Arbitrament ſhall be expounded accord- 

yo Rep. 57-ing to the © Intent of the Arbitrators, if Agrecable to Law, and 

"9%. not Literally. 

* 3 Roll. Abr. An : [appirage is where there is but One Arbitrator ; and is 

261, 262 uſually, when the Parties ſubmit themſelves to the Arbitrament or 

Award of certain Perſons, and if They cannot Agree, or are not 
. Ready to/deliver their Award in Writing before ſuch a Time, then 
to 'the Judgment of another as Umpire. This is der the Elect of 
the Bond of Submiſſion. 

* -Rep-$2- Nute, That * Submiſſion to an Award by Bond may be counter- 
manded by Deed. Such Authorities in their own Nature are Rewo- 
cable; as 1 Letter of Attorney, &. tho made irrevocable by Ex- 

. preſs Words. But then the Bond is forfeited, If it had been with - 

out. Obligation, G. one might Revoke and Forfeit nothing- 


W= 


26 W 


5 * Whete eee with Setislactivg may be . N an Award 
may N 11 
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_  22:Bythe 98 10 W. 3. lets, ih. The Patties may. ue; that their 
Swhmi to the Award, or Umpirage of: an uy Per ſan or Perſons, 
mull ie made à Rule of any of | 17 i Coarts f Record; 
_ und may inſert ſuch Meters Agreement in the Condition of their 
e &cc. N Rule . Court 2 Dare eee 
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CHAP. IV. 


Of the N in Suits or Civil Conſe in our 

Courts, (viz.) Of Actions (wherein of the ſeveral 
Sorts of Actions, as Adtons of the Cale, Detinue, 
Covenant, Debt, Treſpaſs Vi et Armis, Ejectment, 
Ouare Impedit, Waſte, Replevin) Writs, and of 
the ſeveral Sorts of Writs, and of the Arreſt, Out- 
lawry, Appearance and Bail, Of the Declaration, 
Pleas, Iſſues, Trial (wherein of Jury, Challenges, 
Evidences, Verdict, c.) Judgment, Execution, 
and Laſtly of Writs in the Nature of Appeals. 


O ſhew the Practice in Civil Cauſes, I ſhall only take à Ge- 
* meral View of the Proceedings in the Court of Common: 
Pleas ; becauſe the Common Pleas Court is of the largeſt Extent 
for Civil Actions. For tho' every Court at JVe/tminſflter has ſome- 
times a particular Courſe of Proceedings, which is the Law of that 
Court, and of which the Judges ought to take Notice, tho' not of 
the Courſe of the inferior Courts; Yet by giving an Account of the 
Common Pleas Court, You may have a General Account of the 
Proceedings of the Court of King Bench and Exchequer (tho I 
ſhall take Notice by the way of any conſiderable Differences a- 
mongſt Them) as alſo of the inferior Courts of Common Law, 
unleſs FEY are diregedby particular Cuſtoms, "OO ft 
Where the Remedy is to be Hy Suit in the Court, The Gereral 
Parts of the Suit may be Iheſe (ig.) The Aon, Writ and A- 
reft, Ontlawry, F Certk. and Fail, The Declaration, Pleadint, 
The, Tha Judgment, ' Execution, and a Writ in the Nature of 'an 
Appeal. Len TBEITRE T3 06 IQ Rt Won ene Mmuvog" e 


G 

* 
* 

. 


, * 


in Keen Nes e 9% Trier in ſobtis Cafes befor Moliſdtion; gs 
A Petition muſt be mage to W Fa | de 100. a. 

of an A whereupott'Procefs ſhall go againſt a Gtantee, to * Stamf. 
5 n Ons Title.” But Whilſt pertenal Things, ſeiſed for ehe Pinch 42: 73 
King, remain" the Officer's" Hands; Thé Party that hath R s 
may Traverſe the Record, chat enfitles the King, and hdve 
Goods again; or vne nay Aiſturb the Officer, from taking the Pro- 
fits, or ſue Him bt the GO Gj]. 
The Action continues till the Judgment is given. X 
Actions are either b Falſe. or . Faint... Falle, where the Words of » Lit. 689. 
the Writ are falſe. Fuint, where the Words of the Writ are'Frue, * Inſt. 361. b. 


de Cayſe of Till e Revorer by Hwy Ratin, 
yet there is no,Cauſe of 1 A. New 932330 RYE * Ann an 
| \ 


B01 Sn 2-7; aden dN end n Kon anon ee K a5\. 
24+ Aol 5 eee a e wit e t 3 non e Ackions, 


Fx * * 


ſtice, for that which is one's Due; or a Legal Demand of des 5 | _ 


s - 


3 256. 
is 1 Inſt. 289. a. 
2 Inſt, 187. 


An Inſtitute of the Book IV. 
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© r Inft. 284. © Actions are either Criminal or Civil. Criminal, as 1 7 of 

21 4 Death, Felony or of Mayhem. Civil are either Real, Perſonal 
or Mix d. Aa Et 

4 Term of d Real are thoſe, whereby the Demandant claims Title, to 

me Faw, Have a Frechold in any Lands or Tenements, Rents or Commons 

Actions Per- in Fee- ſimple, Fec-tail, or for Life. Every Action Real is either 

ſonal, Adi- Poſſeſſory, i. e. Of His own Poſſeſſion or Seiſin, or Aunceſirel, i. c. 

72 4 of the Seiſin or Poſſeſſion of his Aunceſtprs. 

1 Inf 184.b. But Real Actions are much out of Uſe. For in moſt Cafes at 

2 luſt, 40. this Day, they are ſupplied by other Actions, which yield an eaſier 
and quicker Method to try Titles; as Actions on the Caſe, Treſpaſs, 
Replevin, Ejectment, G cc. 

Perſonal Actions are Thoſe which the Plaintiff may have againſt 
the Defendant by Reaſon of any Debt or Contract for Goods and 
Chattels, * or for Damage done to his Goods, or to his Perſon. 

Mix'd Actions are 'Thoſe which one may have, to recover the 
"Thing demanded, and alſo Damages for the Wrong. 

* 1 Inſt, He that brings an Action Real, is call'd the Demandant; and 
12 b. He againſt whom it is brought, is call'd the Tenant. In Actions 
Perſonal and Mix d, They are call'd Plaintiff and Defendant. 

There are ſeveral Sorts of Perſonal and Mix'd Actions. Therefore 
I ſhall ſhew, how they are Divided; and then, who are Incapable 
to Bring ſuch Actions, and Againſt whom may ſuch Actions be 
brought; here ſuch Actions muſt be laid; and within what Time 

They muſt be brought. 4 

1. How Perſonal and Mix d Actions are Divided. | 

' : Perſonal or Mix d Actions, that are of Common Uſe and Practice, 
are Divided into Actions of Treſpaſs upon the Caſe, Detinue, Co- 
venant, Debt, Treſpaſs Vi et Armis, Ejettment,  Quare Impedit, 
Waſte, Replevin. * | Ht 

Before I deſcribe theſe particular Actions, let me premiſe, That 
an Action of Account lies, againſt Thoſe that ought to render an Ac- 
count, and refuſe to give an Account. Auditors are appointed by 
the Court, to ſettle the Accounts in ſuch Actions. But Actions of 

f 11 Rep. 89. Hocoumt are almoſt laid aſide. f However none can be charg'd in Ac- 
x Inſt, 172.8. count by the Common Law but as Guardian in Socage, Bailiff or Re- 


2 Inſt, 37 
33%.  ceiver. 


-. A. Bailiff is a Servant who has the Adminiſtration of Lands, 
Goods and Chattels, for the Owner's Benefit, and he is chargeable 
in Account, for the Profits He has raiſed, or reaſonably might have 
raiſed, his Expenſes deducted. A Receiver is he that receives Mo- 
ney to another's Uſe, to render an Account without Allowance of 

Expenſes. For this Cauſe. a Bailiff ſhall not be charged as Re- 
ceiver, for then he would loſe his Expenſes and Charges. In an 
Account againſt a Receiver, The Plaintiff muſt declare by whoſe 
Hands the Defendant received the Money; which He ſhall not do 
n Caſe of a Bajliff. - But in Favour of Merchants, and for Advance- 

ment of Trade, if they jointly occupy their Stocks, one of them 


4 n 4139 LJ) 2 LILY? naming 
" 3@ brovf 204 vv ALA ae 30 mam. anni 
vtit 1 916 th WW ads Jo 2ho Us arty ona. ini 3153 "7x7 . 
SA) 4 £& 1 41147 AS 4 10 24 10 7 1 ; 4 1417 c 14 \ A 144 : "#; £7 Z 
* Actio per. S moritur cum penſona 1577 31 lr 
7 Denen Neo 71 rl: 
Pend ex dcliklo fund heres teneri non debet. 2 Inſt. 198, 44z. 


In reſtitutionem, non in pænam heres ſuccedit. 2 Inſt. 198. 
In heres non ſolent tranſire actiones, que pæuales ex maleficio ſunt, 2 Inſt, 442. 


M. 4. 4 Lauf of England. : 


nattiing bimſelf Merchant, ſhall have Actonnt- againſt the othef, 
namtidg( bim — me: and ſhall chätge Hin as Receiver; who 
mall have Al lowance of His Expenſes, and ſhall Account for tlie 
Profits he rectived, and might reafenably' receive! This is by the 
Lives of Nerchau. [See che 31 Fac. f. chip. 16. Of Guardians, 
Bok 1. chap. G. und t Dans. Abr. Tit. "Aceontt.] | 
5 the 3 & 4 Af, eg "I ion 5 üg be 1 
Fa it the Exetntors and Adminiſtrato of every. Guardian; 
bf, and Retetver, aud ly on Joni. Temrant dud Tenam in 
1 75 His ee and Adminiftratoss, againſt the other, as 


Builiß, hr 
EDechirs and Admin firapors.” "And Auditors Pall 25 amine the 


Patties 1p Oath, Tec, © * 


—_— _ 2 — 
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din more than hi- Share, au again 14 their 


14; & An 22 of "Troſpaſs oh the Caſe is a General and Perſonal 1 > 


Action, brought a24inſt One for Wrong done witho&t Force, but 48 


Bot as agaiuſt the Phace; / Andi it is calłd an Action of the Caſe, be⸗ 
the Whole Caſe is laſdi in the [Writ and] Declaration. 
* "Ie lies For Words and Fer Deeds. 00126 


on upon 


the Caſe. 


For h J/9ras-ſpokth' To bt eoncerhing another, Wheteby and » Finch, 


with a Foul and Infectious Diſen/ſe; whereby he ought te keep 
from the Society of Men, or Diff ſparage ge Ohe's Title to His Eſtate, 
or Where the Words tend to One s. Diſinheriſon, as by calling one 
Baſtard, that is an Heir to Land, or where they tend to Onc's Par- 
ficular Damage: and One is actually Damaged thereby. All are 
Actionable whether ſpoken by way of Affirmation, Hearſay, Ad- 
jectively ( 9.) Directly, Obliquely, Interrogatively, if the Words 
imply an Affitmation, in Earneſt? of ſeemingly in Jeſt, in En nh, 
or any othe Language, if the Words are underſtood, &c Words 
hon AdjeBively if They impiy an Act done, as J. C is a Cor- 
Judge, Gr. ate Actionable; not if they ent an Inclination 

$i y, as J. F. is 4 Thieviſh Man, Go. 
But Note, That where the Slander doth Cottcetrn One s Life, Liber 
„Member (as Loſs of Ears, &c.) or Cotporal Puniſhment, Office, 
tuſt, Trade, or impute 4 Foul Diſeaſe, that thiflit cauſe a Separa⸗ 


tion from the Society of Mankind, The Plaimtiff noed bot aver any 


particular Damage, as he muſt In other Cafes. Thoſe Scandals 
which conc atters merely Spiritual, and without any Tempo- 
ral Damage Enſuing, as to call one Adulterer, Fornicator, Here- 
tick, Schiſmatick; Dilapidator, Oc. att determinable in the Eccleſi- 
aſtical Court. Yet by the Cultom of Tondon an Action of the Cab 
lies, for calling a Woman Whore, berauſe by Cuſtom She might be 


Catted, if the Words wote true. But the Action is maintainable | in 
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is med and Haba. All feandatous Wofds are Actionable, Aer 


WHICH: may uffe@t one's ie, Limb, of Mentber, Liberty, Offite, or 17, 


b. 15, 16, 
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f Perjury Book 3. ch. z. 


8365 An las.. 
the Courts pf Landon only... Mords of 
as Lou have, Forſworn Vour ſelf [See 
Vou are a Villain, Rogue, Varlet, Knave, Cc. But If One calls an 


u 
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Attorney, Gr. Knave, the Words are Aftionable,;, if, ſpoken, wi 
Relation to his Profe 2 yg wn He gets his Liyang... To —— 
One with an Iaentiom to kill, ©. is not ftestonsdle⸗ as the Pur- 

poſe and Intent without Act is not Puniſhable. 11 
For the Adion De Sgamdalis Magnatum, $9 PE the Nobility, 
Book 1. 49-4 For Nefamation by Deed, See. Of Libels, Book 3. 
chap. 3. and For Authorities in all the Ca gbovementianed. 
1, Pane. Air. p. S to Ha. I „„ „  nonige 

* 4 Rep. 17,, It is to be, further) Obſerved, That the Declaration myſt ſet 
* forth in Certainty, the Perſon who is ſcandalizad; for if the Perſon 
is uncertain, no Action lieth ; and an Ianuenda cannot make. that 

certain, which was uncertain before. So it mult ſet forth the cery 

Words that are actionable; for if the Witneſs vaxies but a little from 

them, The Cauſe is loſt,; Therefore it is beſt to charge the Deten- 

dant with ſpeaking the Words ſeveral Ways at feveral;Times, c 
you may with/.more Certainty Hit upqp; the very. Words & th 
. Subſtance thereof. For it is not here to be allow d, as it is in t 

i 2 Roll. Abr. Eccleſiaſtical Court, to lay the Words; and lay, i o the like or to 
7 1 the like Effet. łk An Innuendo cannot alter the Words, or Add to 
24. hem, to make them actionable. The Scandal muſt be apparent 
by tbe Words Themſelves. e ee eee 

24 For Deeds, As for an Aſſumpſit, Nuſance, Deceit, Trocer 

and; Converſcon,' and upon Statuten. 

1 Terms of 1. Upon an Aſumpſi, I which is a Voluntary Promiſe, made by 
— A Word, or ſuppoled to be made by Word, whereby One upon Valu- 
e able Conſideration Aſſumeth, or Undertaketh, to Perform or Pay 
1 „ to ons. ler 1 ola F N 144 122 4 

An Alunmpſit is either Expreſs by Direct Agreement by Word, 

or Note in Writing without Seal (for that is all one in Law) or In- 


plied; by the Lac. Nn LE Rog 

Expreſs, as For not making a Good Eſtate of Land ſold Accord- 
ing to Promiſe ; Not paying Money upon a Bargain and Sale accord- 
ing to Promiſe; For not Delivering Goods upon Promiſe upon No- 
tice or Demand. This Expreſs 4ſumpſit. may Relate to one's Real 
or Perſonal Eſtate, or to One's Perſon. Where an Indebitatus A, 
ſumpſit is brought for Goods Sold and Dower, there you muſt 
prove a Price Agreed. on, otherwiſe the Action will not lie. | 
. Implied ; Thus an Action of the Caſe will lie on an Implied A ump- 
fit for a Quantum meruit for One's Labour, as where I emplay any 
Perſon, to work for me, carry Goods, (5c. Where a Cgantum Me- 
ruit is laid, you need not prove any Price agreed on; but only 
Delivery of the Goods, and the Value of them at the Time of the 
1 Delivery. So that in an Action for Goods ſold, or Work done, It is 
the Beſt Way to lay a Quantum Meruit with an Inde lutatus Aſſumpſit. 
For if you fail in the Proof of an Expreſs Price agreed, you will 
1 1 the 0 60 So an eg on the 50 wil lie on an Im- 
lied--4ſumpſit for a Quantum Falebat, where the Law obliges 
- Inn-keeper, c. to With another with Meat, Drink, 6c. or 
where a Tradeſman Delivers Goods at no certain Price: Alſo it will 
lie, for Receiving Money 0 2zy Uſe, as Bailiff or Receiver, or Both 
IA SE oor oe e ns Kenyon Art ont BY 
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4. Laut of England. 37 
as Bailiff and Receiver, which ſupplies the Place of an Action of : 
Account; Upon an Inſimul Cumputaſſet for Money due upon Ac- 
count ſtated, ſuppoſing that the Parties have come to an Account; 

Upon a Bill of Exchange by Cuſtom; for if a Merchant to whom 
It is Directed ſubſcribes the Bill, it is an Aſumpſit in Law. [ See the 
9 & 10 /. z. chap. 17. Concerning Inland Bills of Exchange. 3 & 4 
Ann. chap. 9. An Act for Giving Like Remedy upon Promiſſory 
Notes, as is now uſed upon Bills of Exchange; and for the Better 
Payment of Inland Bills of Exchange. And ſee Book 2. chap. 3. of 
an Aſſignment.) In all Theſe Caſes It is implied by the Law, that 
one Agreed to pay, though He made no Expreſs Promiſe to do it. 
And as ſuch Actions on the Caſe upon an implied Aſſumpſit may 
be brought againſt the Parties Themſelves, ſo they will lie For or 
againſt Executors or Adminiſtrators upon the Contracts of the Te- 
ſtators; And theſe Implied Promiſes may alſo Relate to one's Real 
or Perſonal Eſtate, or to One's Perſon. | go 

There may be alſo an Action of the Caſe upon a ® Now Aſump- 1 Ventr. 
fit | Non-Feaſance] when the Law obliged to agree or Act; as 72, 333,365. 
againſt a Victualler for Refuſing to entertain Gueſts, 

The Statute of the 29 Car. 2. chap. 3. Concerning Agreements 
to Perform to Pay, muſt always be Remembred. I have before 
mention'd ſome Parts of it; but it is neceſſary to Remind you again 
as to ſome Particulars. 


By the 29 Car. 2. chap. 7 [An Act for Prevention of Frauds and 
Perjuries] No Act ion ſhall be brought to charge an Executor or Ad- 
miniſtrator Os a Special Promiſe, to. anſwer Damages out of his 
own Eftate, or to charge the Defendant apon any Promiſe, to An- 
ſewer for the Debt or Miſcarriage of Another; or to charge any one 
upon an Agreement in Conſideration of Marriage; or on any Con- 
tract or Sale of Lands, &c. or any Intereſt concerning the ſame; or 
upon Any Agreement, that is not to be performed within a Year 7. 
ter the making thereof; unleſs the Agreement upon which ſuch Ac- 
tion ſhall be brought, or ſome Memorandum or Note thereof, ſhall 
be in Writing, ſigned by the Party to be charged therewith, or ſome 

0 other Perſon Authorized by him. _ 

No Contrat# for the Sale of any Goods of 10 l. Value fhall be 
good, Except the Buyer ſhall Accept Part of the Goods ſo ſold, and 
actually Receive the ſame, or give. ſomething in Earneſt, to Bind 
the Bargain, or in Part of Payment, or except ſome Memorandum 
or Note in Writing be made, ſigned by the Parties to be 2 by - 
ſuch Contract, or their Agents. [See how Eſtates in Goods. and 
Chattels Perſonal may be Acquired By Sale, Book 2. chap. 6.] 


n A Promiſe to pay, if another does not, being made at the ſam * 3 Lev. 363, 
Time, that the Bargain was made, is not a collateral Promiſe for 3% 
the Debt of Another ; but the Promiſe of both Parties makes one 
Original and Entire Contract upon the Sale, (5c. and Both are charge- 
able. [ Ouere Salk. 27, 28.] Cuære, If a Promiſe by another to pa 
upon Forbearante of Suit till ſuch a Time, is not a ſufficient Con 
deration to create a new Contract, and to bring it out of the Sta- 
tute? [See the 9 Rep. 93, 4. dive as 
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* 3 Lev. 65. his aid, thats Clauſe concerning Agreementl on Confidera- 
tion Marrihgs extends to a Promiſe to Marry, as well as to Pro- 
miſes-for Payment of Money upon Marriage. 


P 2 vent. e Intereſt conberning the ſame ? includes an Agreement to AF 
361, 36% ſigh a Term in Being, as well as one created de Novo. 
22 Ventr. 4 By the Clauſe Eucept ſome Memorindam or Note in Writing 
wo” be 'mbde; Sc. a Promiſe by Letter is ſufficient. mn. A 
' Note, That in Declarations upon many Aumpſits, It is neceſſary 
to ſne a Norice; or a Requeſf, and Demmmd. [See Of Demand 
of Rent, Boot 2. Chap. 2. Of Obligations, Book 2. chap. 3.] 
r Terms of 2. This Action of the Caſe ſies for a Nuſance, which is when 
— any Thing is Done or Omitted by a Man upon his Own Ground, 
or elſewhere, to the Annoyance and Unlawful Hurt of another. It 
lies only for a Special Annoyance to ſome particular Perſon, not for 
F. NR 176. a Common Nuſanee. Thus an Action of the Cafe may be for a 
3 Nuſance, for Diverting, Stopping or Corrupting the Plaintiff's Wa- 
Jon.” ters: For diverting Water from the Plaintiff's Mill; for turning a 
9 Rep-56,55. Watercourſe upon the Plaintiff's Houſe,” Meadow, Cc. For Enclo- 
=. ſing and eating up the Common; For Stopping up a Way leading 
from the Plaintiff's Houfe to His Land; Por S ring the next Houſe 
Lug Abr. ts Decay to the Damage of my Houſe; For building upon a New 
1 Dany, Abr. Foundation, and Stopping up Antient Lights, or Hmdring one to 
174. Enjoy the wholeſome Air; For ſetting up or making a Hogſtie, 
Houſe of Office, Lime-pit, Brew-houſe, Dy-houſe, Tan-houſe, Chim- 
ney; Chandler's' or Butchers Shop, &'c. uſing it ſo near my Honſe, 
that the Smell thereof doth annoy me, or Hurt my Grafs or Trees; 
By Laying Carrion near my Houſe, &c. But if one ſets up a Brew- 
houſe, or keeps a Chandler's or Butchers Shop near me, and lays 
Stinking Heaps at his Door; though this be Offenſive to me, I can- 
* 5 Rep. 73, not Have this Action, unleſs the Annoyanee is very Great and very 
701, 108 Offenſive to me, beeauſe it is a Publick Nuſance, 
2 Cre, 261, If a Schoolmaſter keeps a School ſo near the Study of a Law- 
| yer. by Profeſſion, to his Diſturbance, an Action will not lie. 
Pho One hath a Right to Air and Light in his Dwelling ; Yet 
for Hindring One's Proſpect, No Action lieth. For a Proſpect is on- 
ly for Delight, not of Neceſhty. agar. eg 
» 1Cro. 318. u f Two have Lands adjoyning, and one of them builds a Houſe 
9 Rep. 55- on his own Land, and makes Windows and Lights looking into the 
Others Land, The other may lay or erect any Thing upon his own 
Land, and Stop them. = . 5 
Rep. 73. * Tho' one cannot have an Action of the Caſe for a Common 
: — Nufance, becauſe it may be preſented in the Turn or Leet; yet where 
| the Inhabitants of a Town had by Cuſtom a Watering Place for their 
Cattle, which was ſtopp'd by another, any Inhabitant may Have an 
Action of the Caſe againſt Him, for otherwiſe they would be with- 
dut Remedy; becauſe ſuch a Nufance is not Common to all the 
King's People and Preſentable in the Turn or Leet, or to be Re- 
dreſſed by Preſentment or Indictment in the Quarter - Seſſions. 
7 Vang. 34 Upon Special Damage by a Foundrous Way, An Action lies 
 againſta Corporation or Private Perfon, that is bound to Repair it; 
but if a Townfhip not Corporate is bound to Repair it, The Party, 
as to his Special Damage, ſeems to be without Remedy). 
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2 If one digs a Ditch in the Highway, into which my Servant „ Rol. Abr. 
falls and Breaks his Thigh, by which I loſe his Service for a long 2 Aber 
Time; I ſhall have an Action of the Caſe againſt him for this Loſs 113. 
of Service. So for Digging a Pit, by Reafon whereof J. 8. (for 
whoſe 2 I held Lands) was Drown d. [Sec Of Nuſauces, Book 3. 

chap. 3. * | NE Kio N 14. 
. 3. For Deceit of one to another to his Damage. There muſt * F. N. B. 95 
be both Deceit and Damage. | 20 
. Deceit is either Judicial or Exrrujuditial. Judicial, where ſome- 17 Rep. 84. 
thing About Suits at Law is done, not done, or done amiſs, (56. as Finch, 
when an Officer of tlie Court uſes Deceit in his Office. Thus the _—_ me 
Sheriff, c. is liable to an Action of the Caſe for Deceit, if he does 1 Roll. Abr. 
not Execute the King's Proceſs, or makes a falſe Return of it. Thus , &. 
a Counſellor or Attorney are liable, that betray my Cauſe, Or if they 
do not attend at the Trial, by which my Cauſe miſcarries, c. 
Thus one is anſwerable, that Perſonates me in Court to my Damage. 
Extrajudicial; where one Counterfeits Letters in my Name, and 
receives my Money; or Cheats me with Falſe Cards and Dice; or 
ſells to me by Falſe Weights and Meaſures ; br knowingly ſells to 
me Unwholſome Victuals, Wine, Drugs; Oc. to tny Hurt and Da- 
mage; or ſells me Goods that are none of his own, Affirming them 
to be his on; or where a Taylor cuts my Cloths fo Scanty, that | 

they will not be for my Uſe, or where a Smith pricks my Horſe, or a | 
Surgeon unskilfully Sets one of my Bones that were Broken, Gr. It | 
lies alſo againſt all Shop-keepers for any Frauds or Deceits to my Da- 
mage; againſt all Perſons upon Expreſs Warranties or Watrantics in 
Law, &c. * But obſerve in: the Caſe of a Narramy upon Sale 5 Fineh 189, 
(which is the moſt uſual Deceit) That the Warranty muſt be Par- 2 Cro. 4,386, 
cel of the Contract; for if lit is After the Contract at another Place 1 Noll. Abr 
(tho an Aftet · Warranty by Deed may amourit to a Covenant) It is 97. 
a Void Warranty, and no Action of Deceit lieth upon it. Alſo a 
Warranty can reach but to Things in Being at the Time, not to 
Things to come; for a Warranty, that the Horſe which you Buy of 
me, ſhall carry you Thirty Miles a Day, is a Void Warranty. One 
may Warrant, that a Man ſhall live a Year, that a Ship ſhall return 
from ſuch a Place; That a Horſe ſhall continue ſound for a Year, (5c. 
Neither will a Warranty be good, bf Things which I may plain! 
Diſcern to be otherwiſe ; as that the Horſe is not Lame or Blind, 
when he is apparently Lame or Blind; that Cloths of a Murry Co- 
lour are Blue, Gc. unleſs the Buyer is Blind. But where a Horſe is 
Warranted to be Sound Wind and Limb, and he is Broken-Winded, / 
or hath other Secret Diſeaſe, or where Cloths are Watranted to be 
of ſuch a Length, and are not; There an Action of the Caſe for De- _. 
_ ceit lieth: For theſe Things cannot be certainly known by the'Sight q eee 


- 
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of Unskilful Perſons. i \ £1 ee ede 

Every one will Affirm, that his Wares are good, that the-Horſe, * 4 Cto. 4. 
which he ſells, is Sound, yet if he docs not Warrant them to be ſo, 
tho It was Falſe, no Action lies. 

4. An Action of Treſpaſs upon the Caſe may be for Trover and 
Converſion, 4 which lies againſt any Perſon, that hath gotten into Terms of 
his Poſſeſſion any of the Plaintiff's Goods, and doth refuſe to Deli- 4 
ver them upon Demand; It is a ſpecial Action of the Caſe, brought 
to Recover Damages to N f the S For you Recover 
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br” Ir tained, as you poſſibly may in an Action of Detinue. 

Lover 1585 e and Signißes Lo Nad; So that in this 
as 1 auer be that. be Toft ſuch and ſich Goods, 

t 0 5 0 bath Found them, and Conderted Them to 


s own Uſe at fu The losing is but à meer Suggeſtio 
8 0 W or Phe he Plaintiff Delivered the Goods to the 


eaten or D nt takes the Goods in bis Pref 
ubm. Abr 92 this Nkion if the Dofenden if there 1 18 4 Converſion. © For at 
2112223! | is tho. 9 7 of the, Action, and muſt be particularly alledged. If a 
Fs Goods, He may take Poſlefiqn, of them, and no Action 
pght not to abuſe; them, or. iſe them; for therein lies 
5 ay be. þ brought. againſd the Firſt Finder; or again 
Goods: by Sale, &. But it muſt ba ob- 
18; $5 foe in this Action; muſt prove a Right. or 
or at 1 8 8 a Lavwfak Poſſaſſion or ſpecial Pro- 
27 55 F Catrier, G. 2. A Poſe 
Zi in the. He ae. „A Demand ane Refuſal to Deliver 
Lo Med Evidence of a Converſion]. £ This Refuſal. c or 'De« 
allowed be Good. Evidenes. to the Jury, We be Convent 

h ame, if biederen $9, the Gomtrarys 

La k by. any -0ng; in his n Right, ar yam vecu⸗ 


10 Rep. 56, 
57, 4 491. 
Dany. Abr. 
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, ber, ap Things Inami mate; as 
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1x8. 8 5 — p ene I. will not lie for 
ch ZN Natar 4, nor Any Hart of-a: Freehold, as for: Lead 
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Wi 
185 e pant is W the General. Iu, 
n 2 0 A INN entitles the De- 
Ein Gontrovenl Vs; It is ſaid, That! there is o 
4. Relaaſe gr, not Guilty, If: the Defendanr: 


He mul; ei b and a oid the Title 
— og or Deny it. 
h be upon Hatunen. Pheſe. are either; 


ben an Action is given by. a 
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he 13 Ed. i. and the 27 Eliz. For FraudalentiConceyance« 


I ; Elis. chap 5, 29, Elia chap, 4. Far Fee Un the 
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the Statute. ry Ri ty 


f x" cPEB295 (Fs * where, the King on Joins for Henour and Con-- 
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21 Popul, 
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Information, ac- 
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cording as the Fives directs; as upon the 38 Ed. 3 * 12. where 
& Juror takes Money, to glye his Verdict; tht 718 Haß. an For 
Practiſiag Phyſick without Licence, G. In which Statutes 
is to have one Moiety of the Fotfeiture, and any Itermel kane 
. it to the Party Grieved) the other Holby: den A 
n to ſue in this Action, no other ett 5 it. 1 Hf « Crompe, 

the King 8 his Suit before the Infotmer, The Ring ſhall E 
have the whole Forfeiture; and he may, before tho Informer be- 36. . 
gins his Suit, releaſe the Penalty to the Offender, and i be all others ; Tag. I54, 
for Ever; unleſs It be Provided to the Kev yer fe the Act. Bat if, 9,195,439. 
after a Popular Action, Ge. is brought Informer, che King 
Attorney will enter Ulterius nun — A z, Ge. the Informet 
may proſecute for his Part. For by bringing ffis Action, he hath 
made the Popular Action his Private Ativh; whith the Kilig „ or Any 
otbet, cannot Reelenſd, as to his Inte felt; and the Cöndemfation or 
the Acquittal of the Party at his Suit is 4 Bat agaitiſ the King and 
all others: H the Informer Qi tam pro Domino Rege quam pro 
ſigh dieth Depending the Action or Informatich, The King's Attör⸗ 

r the Suit for King. For the Information of the 
arty hall ferve the King after his Death. 
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74, 118 
8 tout 6 ſas ying 1 177 11.14% 
Whom) N a Wron user, ds upon the 2 Eu. &. chung. j- For 4 Inſt. 650. 
not: ſetting out Predial ithes; «He chat! is Grieved null ha hs „ 
tion and Forfeiture; not this King. 1 Bat where no Particular 28 " 11 Rep. 6. 


ſon isGrieved;. and the Potfeiture is given Generally, 1 The King 


ſhall have it. 
ohe Ptoſcoution' and Execution of any penal Stute caflbor be 7 1 39 


trandferr d to any Subject nor can tile Foffeltute be 128 9 5 1 
other Before it is Reed wered, or veſted! in the King, b 8 


any | 
Courſe of Law. 
He that FReeiteth-a + Stagute⸗ it” pleatin is rist botitid to 1 1 laſt. 38. b. 


i Rep. 12. 
the vety Words fo long ade keeps tu the übſtance, Ant ye the . S 


, Way: It Recite the v very Words: - 1221 
Lof Philſtiment ate ihffiged by a Statiite for the's » Inf. 468, 
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Au luſtitute of: the 
Gael AN NNASS COATS EIGHT WOE? 35 4 2436 fo 6g; C ten 12 
By the 4 H. . chap. 20. Recovery (Otherwiſe than by. Verdift 
in — Alion Popular By Colluſion ſhall be no Bar 2 5 5 e 
y the 29 Eliz, chap. 3. in fine. ¶ any ſhall be ſued: iu a Penal 
Tac in the Kings Bench, Common Pleas or Exchequer, He may 
IEF a, by Attorney. without Bail, if. ſuch Perſon-is Bailable' by 
on «1 ot cnn nn , SITY $47 


Ac. 
T4 ww 3.40 4 


11 8 a [See the 18 Eliz. chap. 5, and the 31 Elia. chap. 35. 21 Fac; 1. 
chap. . Mhiere Popular Actions are to be laid; and the 21 Fac. 1. 
chag. 3. with the 3 Jaſt. 186, 191. which Expounds both the Statutes 
of the, 21 Fac. 1. Alſo ſee In what Tiue Actions muſt be brought 

1a; and Of Iaformatiomt, chap. 5. poſt] !:: 

„* "TH: Statutes of Zeofails, or the Statutes that do Remedy Over- 

ſigbts in Pleading, Extend not to Penal Proſecutions. 
There are General Actions of the Caſe in many other Inſtances, as 
for Reſcue of a Priſoner, taken upon Mean Proceſs or Execution; 
Reſcue upon a Diſtreſs, Gc. Entring Liberties or Franchiſes, and Ar- 
reſting upon the Warrant of Sheriff of the County, or for other Di- 
ſturbances of the Liberty; for Negligence in keeping Fire, whereby 
my Neighbour's Houſe is burn'd; For keeping a Dog knowingly, ac- 
cuſtom'd to Bite Paſſengers, or to kill Sheep, where one is Hurt, or 
His Sheep kill'd ; for a Conſpiracy To Indi& one Falſly and Mali- 
cioully.; Againſt a Carrier for. Loſing Qne's Goods; Againſt an Inn- 
\ keeper for the Goods of his Gueſt, Stolen in his Houſe, G. Action 


- 


of the Caſe may be, for Not Doing, Miſdoing, or for Doing that 


which ſhould not be done; or in other Words for Nox-feazance, 
Miſfeasance and Male: feagance. It is impoſſible, to Reduce all 


bol them under particular Heads; for they are almoſt Infinite, daily 


encreaſing, and Continually Recciving. New Forms. [See 1 Noll. 
Abr. and 1 Dan. Abr. Of Actions of the Caſe.] ” | 


Miote, That Quod Permittat, Aſſiſes for Commons, Ways, &c. 
Aſſiſes of Nuſances and Sa ad Molendinum, are now turned into 


od. . 5 rk Treſpaſs and of the Caſe. [ See Of an Action of Debt 
” ., " fade EIT 517 
E. N. B. 133. 2. An Aion of © Detinue (from Detineo to Detain) lieth, where 


1 08-285 d. One comes by the Goods of another, either by Delivery or Funding. 


510, 511. It muſt be laid ſo certain, as the Thing Detained may be Known and 
Rec6vered. For in this Action the Plaintiff ſhall Recover the Thing 
 Detaingd, But if one cannot Recover the Thing it ſelf, He ſhall 


** + ©. Recover Damages for the Thing, and alſo for the Detainer. It lies 


A "4 4 


# Dy. 24,25 not for Money out of a Bag, or Corn out of a Sack, On. ] Ge. for 


„ , here, the Money or Corn cannot be known from other Money or 


Corg. In that Caſe the Party muſt have an Action of the Caſe, Ge. 
One may have an Action of Detinue for Charters, which concern. 


the Inheritance of his Land, if he knows the Cxrtainty of Them. 


For Derinue ought to be always of a Thing in Certain, of Goods 


„ 


Valialle, wherein one hath Property or a Right, And it muſt be 


onee in the Poſſeſſion of the Defendant.” This Poſſeſſion muſt not be 
altered by Act of Law, as Seizure, (5c. nor muſt the Defendant have 


a Right or Property in them by Diftrefs, Or. Detiner is a Neceſſa- 


Ty Word in the Writ, 


« * | 
2 jP 4 8 4 ©'s F * 1 oY ” op . ">, + The 
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The Bailmem (From 'Bailler, To Deliver) or Delivery of Goods 
or Writings may be Simple, as to keep for my Uſe; or Conditional, 
as to be Redelivered, when Money is paid, (5c. He that Delivers 
the Goods is termed: the Bailor, He to whom they are Deliveted 
the Bailee. Upon Bailment or Delivery theſe Things are to be Ob- 
ſerved. * If Goods are Delivered to a Man to be /afely kept, or to 1. Inf. 89. 
be kept (which is all one in Law) and after Theſe Goods be ſtolen * 1 
from him; This ſhall not Excuſe him, becauſe he undertook to 4 Nw. = 
keep them ſafely; ( Oucre) But he ſhall be excuſed in this Caſe, if! Roll. Ab. 


38. 
Vent. 239. 


** 


He undertook to keep them as he would his own. If Goods are ? 
Delivered to one as a Pledge, and they are Stolen from Him, This 
Action lieth not againſt him becauſe he hath a Property in Them; 
and therefore ought to keep them no otherwiſe than his on. But 
if He that Pledged them, tendered the Money, before the Stealing, 
and the other refuſed to Deliver them, He ſhall be charged. If 4. 
leaveth a Cheſt lock d with B. to be kept, and taketh the Key with 
Him, and does not tell B. what is in the Cheſt, and the Cheſt toge- 
ther with the Goods are Stolen, B. ſhall not be charged therewith ; 
becauſe 4. did not Truſt B. with them. And that which hath been 
ſaid before of Stealing, is to be underſtood of all other like inevita- 
ble Accidents. Therefore it is neceſſary for One that receives Goods 
to be kept, to promiſe only, to keep them as his own; or to keep 
them at the Peril of the Owner. The Caſe of a Carrier, Ferry- 
man, Common Inn - keeper, is Different; for they have their Hire, 
and thereby implicitly undertake the ſafe Delivery of the Goods en- 
truſted with them; and therefore they ſhall anſwer the Value of 
them, if they are Stolen from them. If a Man delivers a Box to a 
Carrier, in which there is a Great Sum of Money, and the Carrier 
asks the Owner, what was in it, He tells him, That it was filled with 
Silks, Oc. upon which the Carrier takes it, and was robb' d; Adjudg'd 
liable to pay for the Whole. A ſpecial Acceptance would have 
excusd Him. But though a Factor hath Wages and Salary, yet if 
he is Robb'd, He ſhall be allow'd to Diſcount for it; for his Duty is 
to Merchandize as a Servant, in the beſt Manner He can, and a Ser- 
vant is Bound to obey his Maſter. [See Book 3. chap. 1. Of Grand 
Larceny; and Dr. & Stud. Dial. 2. chap: 38] -/ 

u Actions of Detinue are not fo frequently brought as formerly, * 10 Rep. 5. 
Actions on the Caſe in Trover and Converſion are come into their 
Place, where the Converſion changes the Detinue to an Action of 
the Cafe. So that the Tedious Proceedings as to Garniſhment, and 
Interpleader are now out of Uſe. Beſides in Detinue the Defendant | 
may * Vage his Law, but he cannot in Trover. [See Of Vager * rluſt. 86 b. 
of Lats, Tit. Trial, poſt.) wo ee 4 citrate rub ee 

z. An Action of Covenant ariſes, where an Agreement is made 1 Terms of 
by Deed or Writing Seal'd, between Two Perſons at the leaſt, each Conn“ 
to perform certain Covenants on His Part, In this Caſe, He that is F. N. B. 145 
aggrieved, may have this Action. el de e eee REY 50+ 

An Action of Covenant is maintainable only upon a Deed, In- 
dented or Poll; r. It is otherwiſe by Cuſtom, as in London. If 
there is only a Hand to the Writing without Seal, Covenant lieth 
not, but Caſe upon Agreement. "INDE FEAT 12917) ae 


z = 
4 . - - 
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"== At Tuſteriuterofi.the. Book IV. 
— . ¶[ — — — — uns — — ed 
Idee what Action of Covenant lies for an Aſſignee, 2 Vf. 2 15, f. 
685. 5 Nep. 37,18. 1: Sannge 138, 239, 240; 241. 2 Dando. Abr. 
r the:35 H8;)choapeiges} 1 1h5 01 + 
ia this Action the-Plamriffi Recovers. Damages for the Breach of 

tte Covenant, beſides Coſts; and if the Defendant breaks tho Co- 
1c. venant again * a New Action lieth. ¶ See the 8 & 9 . 3. chap 13. 
and 6f- Covenant, Book 2. chap. 3.] Tho there is a Hand to Per- 
firm Covenant Damages only are; to be Recovered; by the Sta- 
mtjnutes before and hereafter to be mention d, not the Penaltʒ. 


ee 5:15) i eee 1 50; M VOW 97 28 10003 39A 02 Aena E. 
y tbe 8 & W. z. chap. 10. I All Aftions in Courts of Record: 
* ary Bond ar Penal Bill for Nom-Performance of Covenants, 
The Plaimiff may. Aſſign as nam Breaches as he ſhall think. fi, 
and the Jury at the rial ſhall Aſeſt Damages for ſuch Breaches 
| . d, af the Plaintiff ſhal, prove broker, &e ++ Arty Eric: 
if Jadgment is given for the Plaintiff upon Demurrer, Confeſ- 
fron or Nihil-dicit, The Plaintiff upon the. Roll may ſuggeſt as ma- 
ny Breachei, as he ſhall think: fit, upon which ſhall Tſue a Writ, to 
2 a Jury, to appear at the 4ſſuzes of that County, to Enquire 
of | the. Truth: of Every: one of theſe Breaches, and to 4ſſeſs Da- 
mages accordingly, and the Juſtices of Aſſize ſbali mas a Return 
there, to the Court from whence the ſame iſſu ed.. 
In Caſe the Defendant, after ſuch Fudement enter d, ſhall pay iatu 
Court ſuch Damages aſſeſſed and Coſts of Suit, a Stay of  Exgcution. 
Mall he Enter d on Record. Or if, by Reaſon of Execution Executed, 
the Plaintiff, &c. ſhall be paid ſuch Damages with Coſts, The Body, 
Lands and Good of the Defendant ſhall be Diſcharged, and the. 
ati action enter d upon Record. Tet ſhall Juch\Fudgment ſtand 
aud be as a further Security, to Anſwer the Plaintiff his Exeoutor s, 
8c ſuch Damages, as ſhall be ſuſtained, for further Breach of any 
Covenant in the ſame Deed or Writing contain d, &c. qi Common 
Law the Fury may find the Penalty, but Relief may be had in Equity. 


* 1 Roll. Abr. 4. An Action of * Debt lies, where one oweth another a Sum of 

58 292-297» Money by Bond, Bill, Bargain upon a certain Contract, or a 

Laſe for Life See 8 Ann. chap. 17. ] or Years reſerving Rent, Judg- 

ment, Statute- Merchant, Recognizance, (5c. So that ſometimes It is 

Grounded upon a Writing, and ſometimes it lies without Writing. 

If Money is due upon any Specialty, an Action of Debt muſt be 

brought, and no other Action. Upon a Note without Seal, an Action 

of Debt may be brought, but the Defendant may Vage His Law. 

„4 Rep. 93+ [Seo of Trial, paſt.] V But if it is by Action of the Caſe, on the De- 

3 Rep. 14% fendant's Promiſe to pay the fame, which the Law implies, the De- 

148. + fendant cannot Wage his Law. If I agree with a Taylor for a Certain 

Rep. g.. Price, to make me a Garment; The Taylor may have a General Action 

: of Debt; but if the Price is not agreed on, There lies an Action of 
the Caſe only, or at moſt but a Special Action of Debt upon a ſpe- 

cial Contract, which the Law may Imply upon a Ouantum Me 

ruit. An Action of Debt too is ſometimes grounded upon an Act of 

Parliament; as upon the 2 Ed. 6. chap. 13. for not letting out of 


= the Tithes; the 27. Eliz. chap. 13. againſt a Hundred for a Robbery; 
Upon the 9 Ann. chap. io. For Money due for Letters to — 
„„ | * Office, 


Ch. 4. Laws of England 545 


1 — r 
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Office, Gc. It lies alſo, upon © Arbitrament, Eſcape, Amerciament i Roll. Abr. 
in a Court-Baron, and upon a By-L, aw. $91,599;602; 
If Money is Das to one in his own Right, The Action muſt be 8 Rgg. 41. 
brought in the 4 Debet and Detinet ; But if it is brought by or 4 5 Rep. 31. 
againſt Executors, there it muſt be in the Deri net only. .[Sce the 1 Roll. Abr. 
32 H. 8. chap. 7.] An Heir, as ſuch, cannot have this Action. It 9941023604: 
: f © LORE war” eyes. + 2 Danv. Abr. 
is at the Election of the Obligee, to Bring an Action of Debt a- 501, 304. 
gainſt an Heir, bound by the Deed of his Anceſtor, or the Exccufor, F. N. b. 120. 
if the Executor hath Aſſets. If the E ln 
ir $26 Rregutor hath Aflets. If the Executor hath not Aſſcts, then ! 5 Rep. 60. 
againſt the Heir only. [Sce the 3 & 4 . & M. chap. 14 0d 441 

. [See Payment of Rent, Booſe 2. chap. 2. Of Obligation, Book 3 

chap. 3. Where an Action of Debt lies where one is bound tõ paya 

Sum of Money at ſeveral Days. i 

| Note, This Action lies not againſt Executors upon a Simple Con- 

tract made by the Teſtator. [See the 32 H. 8. chap. 37. and 9 Rep. 
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Action on ſuch Round with a Pe- 


Principal; Intereſt and Chir 
ſuch Bond, and the Court ball 
e, Leſſor Jap have _ 


87, 88, Se. 


x "4 pert 1. , Arms. lenify 199,201, 204, 


4 Tani Las 2 Roll. Abr. 
. By Mena- 545, St. 


f Where one doth Attem̃pt to beat another, 


but ing up his Cane at him Within his Reach, 


, 
lo MH 2 1 


goth wilfully a 
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Then away. 
tet 


ye 5 en, 125 
OF Battery, and Book 4, Chap. 3. Antec] 4, By Mayhem, When an, 
taps Dc Fa Y.gepuying him of his Finger, Foretoo lb, 


' 
fort which 9 reſpaſs of Aſſault and Battery lies. Nor May - 201 f 
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546 An Inftitute of the Book IV. 


Election. [See Of Mayhem, Book 3. chap. 1.] 5. By Impriſonment, 
where One is any way Reſtrain'd (whether in a Gaol, Stocks, Houſe, 
or by holding One in his Arms in the High-ſtreet) to go about His 
D Buſineſs, as at other 'Times, by an Impriſonment without Cauſe or 
Authority; or when one doth arreſt another at a forbidden Time, 
or in a forbidden Place. But if the Impriſonment is upon a Falſe 
or Feign'd Suit, as by ſuing Execution upon a Statute Merchant, 
when the Money is paid, &c. no Action lieth ; becauſe it it is an 
Impriſonment by Courſe of Law, and in a legal Way. [See Of 
, Liberty, Book 1. chap. 1.] | 
* Treipaſ againſt the Property of a Man may be, 1. Againſt his 
WWife, Children, Servants. 2. Againſt his Houſe and Goods. 3. A- 
gainſt his Lands, By ovrrying away one's Evidences and Writings 
concerning them, By cutting his Trees, Breaking his Hedges, Cut- 
ting or Spoiling his Graſs, Digging in his Ground, Gc. with Pretenſe 
of Title, or without ſuch Pretenſe. For ſuch Treſpaſs done upon 
| | the Soil and Poſſeſſion of the King, The Uſe is to have an Informa- 
tion of Intruſion for the King in the Court of Exchequer. ¶ See the 
Authorities before cited.] | 
[ee the 21 Fac. 1. chap. 16. g. 5. Concerning Tender of Amends 
for an Ech, Treſpaſs, and Diſclaimer of Right to the Land.] 
Note, That when the Beaſts of another commit a Treſpaſs upon 
my Land, or do there Feed, Tread, or Spoil my Corn, Grafs, 
Wood. Gc. without my Licence, I may Diſtram and und them 
by Night or Day for this Treſpaſs. And this is call'd Braig! | 
of Beaſts Damuge-feaſant, (i. e.) Doing pwr of Diftref 
ſes for Dima bans 2 Dand. Abr. 633, 634, and Book 2. ch. 3. 
and Of Acceſſories, Book 3. chap. 2.! 
» $Rep. 14. But note alſo, h That when Entry, Authority and Licence is 
given by Law, and one doth abuſe it, He ſhall be a Treſpaſſer ab 
f#nitio; for the Law will judge by the Subfequent Act, to what In- 
tent He doth Enter. As the Law giveth one Authority to Enter 


fich is done 
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to the King: becauſe the Wrong is ſuppoſed to be done 
4 58e Of 5 Oo „ For the Wie C0 e 3 
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in quali jure melior eſt cenditio palidentis, et rei quam actoris. 4 Rep. yo. 
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Coal-Mines, Boileries of Salt, Gc. for Term of Years, and a Third 
Perſon Enters and Ouſts the Leſſee, whereupon He Recovers His 
Term and Damages. This is the Common Action for Trial of 
Titles to Lands and Tenements. It comes in the Place of many 
Real Actions, as Writs of Right, Formedons, Gc. which were very 
Tedious, Difficult and Chargeable. And this Method by Ejectment 
is alſo made more caſy than Formerly.. For now there is no Occa- 
lion for a Teaſe to be made, ſeal'd and delivered upon the Premiſ- 
ſes to the Leſſee, who has a Mind to try the Title, and to leave 
the Leſſee in Poſleſſion, to be Ouſted and Ejected by the Tenant in 
Poſſeſſion, Oc. The Uſual Courſe now is To Draw-a Declaration, 
and therein to Feign a Caſual Ejector, or Defendant, in the. Decla- 
ration (for no Arreſt is to be made in. this Action) and then Deliver 
the Declaration to the Ejecior nam'd therein, who Sends or Delivers 
it to the Tenant in, Poſſeſſion, or- His Wife, not to the Son, or 
Daughter, or to a Servant, and Gives him Notice in Writing at 
the Bottom, or on the Back thereof, to Appcar and Defend his 
Title; or that He the Feign'd, or Nominal, Defendant, will ſuffer 
Judgment by Default, whereby he the True Tenant will be Turn- 
ed out of Poſſeſſion· T this Declaration the True Tenant.may Ap- 
pear by his Attorney, and Conſent to a Rule to be made Defendant 
in the Place of the Caſtial Ejector, or Feigned Defendant, and to 
confeſs a Leaſe; ' Entry and Oigſter, and at the Trial to ſtand upon 
the Title only, ata 1 Le TT 

If He, the Tenant in Poſſeſſion; doth not appear in due Time af- 
ter the Declaration left with him, and Enter into the above- men- 
tioned Rule, Then upon an Affaudit, or Oath made, That the De- 
claration was left at his Houſe with his Wife, or Served upon Him, 
with Notice to appear, as aforeſaid; The Court upon Motion will 
Order Judgment to be Enter'd againſt the Caſual Ejector or Feigu d 
Defendant in the Declaratioi. Or if the true Tenant doth Appear; 
and yet doth not Conſent upon Motion to the Rule; The Court will 
Order that he ſhall Conſent, or elſe Judgment ſhall be enter'd 
againſt the Caſual Ejector (oig.) the Feigh'd Defendant in the De- 
claration, and thereby the True Tenant will be Ouſted. 


The Leſſee of a Copyholder for a | har may maintain an Ejec- i 4 Rep. 26, 


ione Firms, For his Term is Warranted by General Cuſtom of 
the Realm. | * 3 | 
If there is no Tenant in Poſſeſſion, The old way of Sealing a Leaſe 
upon the Premiſles mult be obſerved ; and he that firſt enters upon the 
Land, without the Conſent of the Leſſee, may be made the EjeRor: 
Upon Trial the Plaintiff muſt ſet forth his Title under the laſt 
Perſon ſeiſed in Fee of the Premiſſes, and Prove the Execution of 
the Deeds. | See of Evidence, chap. 4.) \ 3 | 
In this Action the Poſſeſſion only of the Houſe or Land Demiſed 
is Recovered, and alfo Damages and Coſts. [See the 8 G 9. 3. 
chap. 10. For Colts in Ejectment where one of the Defendants is ac- 
uitted.] But if the Term does lapſe,” while the Action is Depend- 
ing, yet the Action ſhall proceed for Damages [ 
"Where there is a Recovery in Ejectment by Verdict, The Leſſor 
of the Plaintiff, or the Plaintiff; may Bring an Action for the mean 
Profits; and Recover the ſame, from tho Time of the Defendant's 
Entry laid in the Deeläratilo nn —— 
notti 790 Aa a a 2 8 Altho. 6 
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Altho there is a Verdict and a] udgment againſt the Plaintiff, yet 
the Plaintiff may bring Another Action of Treſpaſs and Ejectment 
for the Land, Gg. A 25 in this Action is never Final ; for It 


is but to recover the Pgſſeſſon of the Land; and is not like an Aſ- 
ſize or Writ of Right, &. wherein the Title to the Land is Tried. 
All Titles cannot be Tried by Ejectment. For where the Entry 
is taken away by Diſſeiſins, Diſcents, Fines and Recoveries, Non- 
claims, or by the Statute of Limitations, no Ejectment lies. It lies 
m 3 Cro. 301, not for ® Tithes only, without expreſſing the Certainty of Them. 
11 Rep. 25. [But See the 32 H. 8. chap. J.] It Lies for a Rectory or Chapel, 
and the Tithes thereunto belonging. For from ſuch a Thing One 
might be Ejected, and one may be Reſtored to the Poſſeſſion of it. 
It lies not of a Rent, Common, a Right of Fiſhing in ſuch a 
River, Oc. w 


2 the 4 & 5 Ann. chap, 16. The Courts at Weſtminſter may Or- 
der a View of the Place before Trial in Fjeftment, Treſpaſs, &c. 
See 4 Geo. 2. chap, 28. For Delivery of Ejectments upon Clauſes 
of Re-entry for Nonpayment of Rent. ]]] 


» Terms of 9. An Action By en Ogare Impedit' is a Poſſeſſory Action, to Re- 
2 cover an Advowſon; and lies where One hath an Advowſon, and 
. the Parſon dieth, and another Preſents His Clerk, and Diſturbeth 


376, 378 
5 F. N. B 


| Cro. 141, He claims, unleſs in Caſe of a Lapſe toja- Biſhop, Gc. Y It lies alſo 
2 Roll. Abr. for a Donative, Archdeaconry, Frebend, Maſterſhip of an Hoſes 
376, 380 tal. [See the 13 Ed. 1. chap. 5.] One that hath the Grant of the 
: Roll abr. 4 Next Avoidance ſhall have a Oyare Impedit. | | 
375, 377- - © If One brings a Qare Inpedit againſt the Patron and Incumbent 
7 hs Rep. 51, within Six Months, and Recovers after the Six Months, He ſhall 
2 Roll. Abr. Remove the Incumbent, if Nam'd in the Writ. | 
390, 392: An Aſſiſe of Darrein Preſentment lies, where I or my Ance- 
the Law, v. ſtors have Preſented before. But here too one may Have a Quare 
Quare Impe- Iiupedit. For where Darrein Preſentment lies, a Ouare Impedit 
F. N. B. 31, alto lies; but not econtra. 
ONE See Weſt. 2. chap. 5. or the 13 Ed. 1. 7 Aun. chap. 18. and See 
of an Adzowſorn, Book 2. chap. 2. | | 
Terms of 8. An Action of © Waſte Vaſtum) may be brought by the Heir, or 
-- + "ah Him in Remainder or Reverſion, againſt Tenant for Life, Years, in 
1 Inſt. 53. a. Dower or By Curteſy, or Guardian, who make Waſte or Spoil in the 
* i Houſes, Woods, Gardens, Orchards or Lands, which he Holds, to the 
5 * Prejudice of the Heir, or of him in the Remainder or Reverſion. 
302, 303. F 250 * Who may bring this Action, and Againſt whom It may 
| broug Betts | 4 1 v3.1 WIT f 4 | 
„ Toft. 3. b. 1. This Aion muſt be Brought, by Him that hath the * Imme- 
285. 4. diate, Eſtate; and Inheritance, in Fee-ſimple or Fee- tail. But ſome- 
times Another may Join with Him. 18 7) 
21 luft. 3j b. Note, That the Reverſion muſt * Continue in the ſame State, that 
356. Ka It was at the Time of the Waſte done, and not Granted Over. For 
%. tho the Reverlioner taketh the Eſtate back again, The Action is 
| Gone, becauſe The Eſtate did not Continue. But in ſome ſpecial 
Caſcs an Action of Waſte ſhall lie, tho the Leſſox had nothing in the 
"ON 2 | | TBE A * | Reverſion, 


;- 
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A Tenant for Life cannot have this Action.) But a Parſon, Oc. inf. 34.4. 
may have an Action of Waſte, and the Writ ſhall ſay Ad Exhare- 
dationem Eocieſiæ; for it is the Dowry of the Church. 2 If a Tenant * : Inf. 33 b. 
doth Waſte, and he in Reverſion dicth; The Heir ſhall not have an 356. * 
Action of Waſte, for Waſte done in the Life of his Anceſtor. For 
He cannot ſay, that the Waſte was done to His Diſinheriſon: 
Neither ſhall a Biſhop, Maſter of an Hoſpital, Parſon, Gc. have 
an Action of Waſte done in the Time of their Predeceſſors. | 

2 If a Leaſe is made to 4. for Life, the Remainder to B. for * 5 Rep. 36, 
Life, Remainder tb C. in Fee; No Action of Waſte lieth againſt 77 , it. « 
the firſt Leſſee; during the Eſtate in the mean Remainder. For then 2 Inf. 301. 
his Eſtate would be Deſtroy'd, Otherwiſe, if B. had a mean Re- 
mainder for Years; for that would have been no Impediment, the 
Recovery not Deſtroying the Term for Years: 


d If Leſſee for Years Committeth Waſte, and the Years do ex- I Inſt. 28 f. 

pire, yet the Leſſor ſhall have an Action of Waſte for the Treble * af. 394: 
amages; tho He cannot Recover the Place Waſted, But if the 

Leſſor accepteth of a Surrender of a Leaſe, after the Waſte done, 

He ſhall not Have his Action of Waſte; ( 440 If a Tenant © Re- ©: Inſt. 53. a. 

pairs, before Action brought, He in Reverlion cannot have an Ac- : Pat. 4408. 

tron of Waſte; But He cannot plead; that he did no Waſte ; There- 5 Rep. La 


fore He muiſt plead the Special Matter. £ Cro. 65 


By the 20 Ed. 1. Stat. 2. An Afibn of Waſte ii naintainable by 
the Heir, for Waſte done in the Time of his Anceftors; as well as for 
Maſte done in his own Time. 


4 Onere, If This is not an Ordinance only; for it is Queſtion'd, {3 Roll. Abt. 

whether It is a Statmte; And if it is a Statute, It is thought to have _w 

been Repeal'd: [See Mayhnrd's Ede: 2. 23 1, 2733 274. 
2. Now Let us ſee, Againſt whom The Action of Waſte is main- 

tainable. | | EY ods 

There are © Five Writs of Waſte; Tuo at the Common Law, as Key, 72. 

for Waſte done by Tenant in Dower, or by Guardian: Three by Ha- \ Inſt. 14. 

tute, as againſt Tenant for Life; Tenant for Years; and Tonant By 299, zol, zoz. 

the Curteſy. But it is ſaid too, That Tenant by the Curteſy was 

puniſhable for Waſte by the Common Law; for that the Law cre- 

ated His Eſtate, as well as that of the Tenant In Dower; and there- 

fore the Law gave like Remedy againſt them; The Common Law 

gave no Remedy agamſt Tenant for Life or Years ; for They come 

by a Leaſe of the Owner of the Land; (rc: who might have pro- 

vided by Covenant, that his Leffee ſhould not do orduffet Waſte. 


By the Statute ' of Gloiiceſter, or the J & 6 Bd. 1. Chap. 5. 4 
, OP OOMT no Be conn f! 
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i Leaſe" is made Opamdiu ſola fuerit, Oc. It is a Leaſe for 
Li 0 7205 | * 1 „ 405 3:1 en 1 
By Conſtruction of the Statute It is maintainable Againſt Tenant 
f Lit, 6. for f Half a Year, Gr. But it lieth not * Againſt Tenant at Will, Te- 
zern by Statute-Merchant; Staple or Elegit ; for They are not Te- 
1 ing. * 3 nants for Years. But an Action of Tteſpaſs lieth againſt them for 
374. voluntary Waſte; or Coveriant, if They are reſtrain d by Covenant. 
uh ; It ſhall not lie Againſt Tenant [in Tail] after Poſſibility of Iſſue Ex- 
6Rep. 31,41. tinct; becauſe the Inheritance was once in Him. [See this Act 
+: vn abr. well expounded, 2 Tzft. 299, Oc.) _ Mods dens 
+ Noy's Max. It lieth againſt f Mortgagee in Fee Conditional and Deviſee;, - 
32. - va | is | T5 1: en onde 
By Welt. 2. or the 13 Ed. 1: chap. 22. An Action of Waſte is tmain- 
tainable by one Tenant in Common Againſt another Tenant in Com- 
mon of Wood, Turf, Land, Fiſhing, &c. PS WY, a 


61 Inſ.200.b. 8 This Act extends to Jointenants, but not to Co-parceners; be- 
2 Inſt. 40z. cauſe They were Compellable to make Partition by the Common 


By the 11 H. 6. chap. 5. An Action of Waſte is maintainable by 
the Reverſioner againſt Tenants for Life or Tears, that Alien Their 
Eftates to a. Stranger, and afterwards (ftill Receiving the Profits) 
Commit Waſie. n I Nd r 


» 5 Rep. 71 He in the h Remainder, as well as the Reverſioner, may bring 
z Inſt. 302. this Action; and every Aſſignee of the firſt Leſſee, mediate or im- 
mediate, is within this Act. Rn el Debt Ah nt rh tn 
irInft. 54.9, 1 If Tenant by Curteſy or Dower Grants over their whole Eſtate, 
2 Inft zol, and the Grantee doth Commit Waſte, yet the Heir ſhall have an 
Action of Waſte againſt Them, and Recover the Lands againſt the 
Grantee, In all other Caſes Regularly the Action ſhall be brought, 
Againſi Him that did the Waſte, whether the Tenant or his Aſ- 
ſignee. If Tenant for Life or Years doth Waſte, and after Aſſigneth 
cover his Eſtate, yet ſhall the Action of Waſte be brought againſt 
Him; and againſt Him ſhall the Treble Damages be recovered, 
and the Place waſted, A 
x 1 lnſt. 54.6. k Tenant by the Curteſy, In Dower, For Life, Years, nay an In- 
2 Inſt. 145, fant or Husband and Wife, Leſſees for Life or Years, muſt Anſwer for 
146,393-3% the Waſte done By Themſelves, or a Stranger, being left to take 
their Remedy againſt the Stranger, if He did Waſte. A Guardian 
ſhall not be anſwerable, for Waſte done by a Stranger. But when 
there is no Remedy, as when Waſte is Committed/by the King's E- 
nemies,(5c. the Tenants, or Leſſees, are not puniſhable; except there 
is a Covenant in the Leaſe; That they. ſhall not Permit or ſuffer 
Waſte. (2. If, Tenant for Years commits Waſte, no Action lies a- 
! r Toft. 53. b. gainſt his I Executors or. Adminiſtrators, for Waſte done before their 
2 lat. 302- Time. For Actions Grounded on Wrongs die with the Perſon. 
2 Roll. If Tenant in ® Dower takes Husband, who Commits Waſte, and 
2 ind 54 of dies, The Wife ſhall not be puniſhed for this Waſte. u But if the 
TTY * Husband hath a Leaſe for Years in Right of his Wife, and Commits 
Waſte, and then the Wife dies, an Action of Waſte lies againſt him; 
: 8 the Law gives the Term to him. A Wife that — 
1 2 8 | ate 


- 
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Eſtate by Survivorſhip, ſhall be puniſhed for Waſte, done by the 
Husband in his Life-time, if She Agrees to the Eſtate. | 
If one o Foirrtenant doth Waſte; Both ſhall be attainted of the * = Inſt. ;02, 
Waſte. It is the Waſte of Both as to the Place Waſted ; but the 
Treble Damages ſhall be recovered againſt him only, that did the 
Waſte. 
If one Recovers in an Action of Waſte, (5c. againſt Tenant for 
Life or Nears, ? He ſhall have the Corn growing upon the Land. * Noy's Max. 
If a Leaſe is made to One 1 Mithout Impeachment of Waſte (from % Rep 82. 
Empeſchement, a Hindrance, or Sine Petitione [ impetitione] Vaſii 83. =? 
i. e. without Reſtraint of Committing any Waſte, or without De- 13 as 
mand or Challenge of Recompenſe for doing Waſte) then the Te- 2 &c _ 
nant may cut down Trees, and convert them to his own Uſe; tho' 
the r Property was in the Leſſor; or he may let the Houſes be out 4 Rep. 63. 
of Repair, (5c. and not be liable to any Action. But If the Words 5Rep. 11,76. 
are, To hold without any Impeachment of any Writ or Action of Waſte, 3 "5,2 ** 
The Leſſor _ ſeize his Trees, if the Leſſee cuts them Down; or 
bring Trover for them; becauſe the Diſcharge extends only to the 
Action of Waſte. The Clauſe without Impeachment of Waſte is very 
Common in Leaſes; whereby the 'Tenant hath a Property in the 
Houſes, 'Trees, &c. if he Executes his Power during the Privity of 
Eſtate. But on the other Hand, It is as Common, to Provide againſt = 
Waſte, by Condition, Covenant, or Exception, if Waſte is not Allow'd. J 
As to the Forfeiture and Judgment in Waſte (v;2.) The Thing 
Waſted; and the Treble Damages, See the Statute of Glouceſter, or 
the 5&5 6 Ed. 1. explain d 2 Ift. 303, tc. and 8 & 9 IV. z. ch. 11. 
For Recovery of Coſts; and Of Vaſte, Book 2. chap. 4. 


9. A Replecin is a Remedy, Grounded or Granted upon a Di- « :Toft. 145.b; 
ſtreſs, That the Thing Diſtrained may remain with the firſt Poſſeſ- 61. a. 
ſor, upon Security given by him, to Try the Right with the Diſtrain- 
er, as hath been obſerved. [See Of Replevin, Book 2. chap. 2.] As 
thus. One doth Diſtrain Another's Cattle or Goods for Rent, 
Fine, Service or Suit, or for Damage-feaſant [See Action of Tre/- 

5; ſupre,] The Owner (upon giving Security to the Sheriff, that 

e will purſue His Action againſt him that Diſtrain d, and Return 
the Cattle or Goods again, if the Taking ſhall be Adjudged Law- 
ful) may have a Writ of Replevin, or Reglegiari facias; whereby 
the Sheriff is commanded, to Return the Cattle or Goods to the 
Owner ar firſt Poſſeſſor, till the Right of the Diſtreſs is Determin'd. 
For the End of this Diſtreſs is, That the Party Diſtrain'd may be 
forcid, to ſatisfy the Debt or Duty to the Party Diſtraining, or elſe 
to anſwer him at Law. Now the Party Diſtrain'd is to be Plaintiff 
in the Replevin, and the Party Diſtraining is to be the Defendatit. 
or Avowant. For His Juſtification of the Diſtreſs is call d an 4oowry. 
Ehe took it in His own Right, He muſt ſhew it, and Avow the 
Taking. If in the Right of another, he muſt then make Conu- 
ſance 2 Acknowledgment) of the Taking, as Bailiff or Servant to 
him in whoſe Right he tock it. [See the 21 H. 8. chap. 19. and 
1 aft. 268. b. Alſo the 32 H. 8. chap. 2.] | 4 

Obſerve, That there muſt be Two ſorts of Pledges, (viz.) Plegii 
de Proſequamdo and Plegii de Returno Habendo, | See Weſt. 2. ot 
the uh Ad. 1. bag. 2. 1 fkk 1 


11. 
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If the Cattle or Goods are not delivered upon the firſt Replevin, 


« F. N. B. 68. The Party Diſtrain'd may have an * Alias and a Plaries Replevin. 


® 2 Inſt. 159. 


u The Sheriff may Act in ſuch Caſes by Virtue of the Veit of Re- 


F. N. B. 69, plevin, or Ex Officio By Precept or Word of Mouth to his Bailiff 


*11nſt. 145. b. 
2 Inſt. 139. 


Y 2 Inſt. 140. 
F. N. B. 68, 69. 


upon Complaint. Replevin by Vrit is by Common Law; upon 
Plaint or Complaint, by Statute. For, 


By Marlb. 2 1. or the 52 H. 3. chap. 21. / Beaſts are taken and 
wrongfully with-holden, The Sheriff upon Complaint way Deliver 
Them, "4 they "were taken out of Liberties. But if within Liber- 
ties, and the Bailiff thereof will not Deliver Them, The Sheriff 
ſhall Canſe Them to be Delivered. 


* is the moſt uſual Method, to Obtain a Replevin (ig.) By 
aint. | 

* The Sheriff may take a Plaint by the ſaid Statute, and make a 
Replevin preſently, and afterwards enter it in the County-Court. 
For it would be Inconvenient, that the owner ſhould tarry for his 
Cattle 'till the next County-Court. 


By the 1 Ph. & M. chap. 12. The Sheriff at his firſt County- 
Court within Two Months after he Receives His Patent, ſhall De- 
pute and Proclaim in that Shire-Town Four Deputies, at leaſt, to 
make Replevins, &c. 11, 03-2 


If the Diſtrainer, after the Diſtreſs taken, doth Carry it out of 
the County, or to a Place unknown, or keep it in a Caſtle, &c. ſo 
that the Sheriff cannot Replevy It, or deliver it to the firſt Poſſeſſor, 
the Party may have a Writ of Vithernam (from Wiyther in Saxon 
Other and Naam a Taking or Diſtreſs) Directed to the Sheriff, to 
Take ſo many of the Diſtrainer's own Cattle or Goods, by way of 
Repriſal, inſtead of the Other, that are ſo Eloined. And if the 
Cattle or Goods are put into a Strong Hold, the Sheriff may take 
the Poſſe Comitatus to break into it, that He may make the Re- 
plevin. [See Meſtim. 1. or 3 Ed. 1. chap. 17. and for the Expoſition 
of it, 2 Inſt. 193, 194. ug ei balent cs en 


. By Weltm. 2. chap. 2. or 13 Ed. 1. chap. 2. Lordsof Hundreds 
or Court-Barons may have Power to hold Plea of Repleci mn. 

. The Sheriff or Bailiffs ſhall take Pledges of the Plaintiff, to pro- 
ſecute His Suit, and to Return the Cattle, if a Return is Awarded; 
And if Pledges are otherwiſe taken, He ſhall anſeer for the Price 

of the Beaſts, to be Recovered by Mrit. Aud If the Bailiff-is: not 
able to Reftore Them, His Superior ſhall do itt. 


| | dA $55 b 413 1 ; | Pl 442200 OMAN C10 
It is a General Rule, That the Plaintiff (i. e. He that is Diſtrain d) 


I Inſt. 145d. muſt have a General or Special ? Property of the Goods in him at 


Finch 316, 


the Time of the taking. But if the Defendant (The Diſtrainer) 
claims the Property, The Sheriff cannot proceed, till that Matter is 
Decided before him by Writ. For Property ought to be Tried by 
Writ. And therefore in that Caſe where the Trial is by Plaint, 
The Plaintiff may have a Writ De Proprietate Probandd directed to 
the Sheriff, to Try the Property. And if it is found for the Hee 

74 I | | | then 
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Ch: 4. 
then the Sheriff is to make à Replevin or Deliverance. But if for 

the Defendant, He can, proceed no further: Yet the Plaintiff may 
afterwards replevy by Vit; and if the Sheriff returns the Claim of 
Property, It ſhall be put in Iſſue, and ſhall be Tricd in the Common 

Pleas. N * 3 wade * oth n . 8 C 

One cannot Claim Property in a Replevin by his Bailiff, or Ser- 
yant, where Replevin is by Plaint in the County Court, 2 but one 1 Lev. 3. 
may claim Property in a Court of Record by a Bailiff or Servant. 

If any Thing touching Freehold comes in Queſtion; The Sheriff 

likewiſe can proceed no further. Neither ſhall a Replevin be Gran- 

ted, when it appears to the Sheriff, that the King is Party, or that 

the Laking was in bis Right. | 8 | | 

Oe x 


A f a Landlord y his Deed Grants a Retit with Clauſe of Diſtreſs, 7 SO 
and that he hal keep the Goods Diſtrajn'd b againſt Pledges, until » rTn.144.6, 
he Rent is paid to him; yet the Sheriff may Replevy the Goods 282. b. 
Diſtrain'd; For it is againſt the Nature of ſuch a Diſtreſs, to be irre- I. 140. 
pleviſable. 9 l dd das | Th a DBRS FI 4% 31 f i 
I after-a Replevin brought, The Plaintif (or he that is Di- 
ſtrain'd) doth make Default, being Nonſuit before Declaration, or 
is Nonſuit after the Declaration, or if Judgment is Given again 
him, Then the Pefendapt (or he that Piſtrain d) may have a Writ 
de Retorno Hahengo of, the Goods, and by this He ſhall have tho 
2 If the 1 is removed into the Common Pleas, Oc. and the F. N. B. 14. 
Plaintiff in 92255 15515 uit, heſorè or after Ayowry made, The | 
Defendant may again Diſtrain His Cattle for the ſame Cauſe hg 
Diſtrait di the hrſt; yet, the Plaintiff, or the Diſtrain q, may ſue out 
a Writ of Second Delivergnce upon the ſame Record, which is to 
ö r er Aa 

If after this Second Deliverance and Trial thereupon, or that the 
Plaintiff, be again Nonſuit Yon a Declaration, then there muſt be 
awarded a Returnum Irr n to the Defendant, and then he 
may make his 4oowry i, e. a Plea, in Juſtification of his Diſtreſs, to 
Ground a Writ, to. Enquire, of Damages; or he may hold the Bcaſts, 
Sc. as a Diltreſs till he is ſatisfied, [See /f. 24 Chap. 2.]] 

5 If the Defendar maketh Default, the Plaintiff ſhall hate Judg? # F. & B. &, 
ment, to Recover all in Damages. F : 
e This Action of Replevin may be R | 
Court by Pore out of the Chanecry, if it was ſued by Mit; and by 
Recordare, if the Repleyin was upon Plaiut, returnable into the 
King's Beach, or the Common Pleas, where the Gayſs may be tried, 
Zy the 21 fl. 8. chap. 19. Lyon a Replevin ſued, an Avowrj Mn 
be ade by the Lord, on Chuuſauce aud Juſtification. by bi Bail 
or Servant, upon the Land. holden of the, ſame, Lord; without na- 


1 


1 \ 21 * * y * A 4 a — & ro 
woved out of the County- * F-N:B. 6g; 


7 I 


wiſe. barr d, The Defendant ſhall Recover ſuch Damage, 


as the Plaipnif Jould Pugs hid, I be baa Re 
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By the 17 Car. 2, chap. 7. When 4 Plain iff ſhall be Nonſuit be- 
fore Iſſue in any Suit of N &c. removed or depending in any 
of the Courts of Weſtminſter, The Defendant making 6 3 5 eftion 
in the Nature of an 4vowry for Rent, The Court upon hi 70 er 
ſhall award a Writ to the Sherjf, to enquire of 4 in Arrtar, 


and the Value of the Difireſs, &c. Upon Return, of which Tnquſi- 
OY tion the Defendant ſhall Retover the Arrears, if the Diftreſs amount, 
to that Value, or elſe the Value of the Diftreſs with Ch 4, &c. 

Ip here the Diſtreſs hall not be found tothe Falile of the Arrectre, 
the Party may Diſtrain for the Reſidue. [See the” 19 Car. 2. &; 5. 
For the County-Palatine of Lancaſter, &c 

By the 4 5 Ann. chap. 16. The Plain if in a Re lot 1 i 
Court of Record, with Leave of the 97 may PRA ar muny ſe- 
veral Matters thereto, a ſhall Think necę ary tor” his Defenſe. 

Provided, That if any ach , Matter, 1 pb emmutYer ja gyn d, ſhall 
be Judg d inſu efficient, Coſts ſhall be ben ar the 1 File the 
Court. Or if a Verdict T1 be found, upon any 161 7 2 75 
tiff or Defendant, Cofts ſhall alſo be given; 17550 7 all 
ih 2 that the Party bag 4 probable Cauſe, 1 fo pt lend 1 77 Lage 


80 that the Learning of Avowries i is in a Great Mears Abridged 
by the 21 H. S. and the Intricacies of Proceſs 7 c Rerurno 
Habendo, Mithernam, Gc. much Remedied it ( Diſtreſſes 
for Rents by the 17 Car. 2. if the Practicers 85 that 
Statute. And. obſerve the Strictneſs in Pleging ent! hpi by the 4 & 
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5 Aun. 

Ses 1 Dany. Abr. Tit. A Ge. ET b che bye. 
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Of the County-Coars, Book 4, chap. i. l 1 
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"Phi bave 1 125 a Genet and 8 whmary Acdbtht, How Adi 
0 are Divided.” Of Which Ae Caſe, Debr," elne, and 
Ke plevin are melt ul. oceed to how 
2 Who are Ducapable to "Br Actions; and an n may 
THe Action s\be brought. ee n 
Lit. 196, © Me 


n ARANERT of 'Proaſol) br Felony, a Convict Roc ant ¶ See 

122.1065199, 3 Jae. 1. chap. 5. 13 V. 3. chap. 6. 1 Georg, 1. chap. 85 5 1 1. 
1 Int. 128. (Lap. 27.] Outlaw'd or Excommunicate eilen onvicts of a 
z 139, Pramunire, an Alien Enemy, a Religious (as Monk, Frier, &c.) 
* cannot bring au Action, till Pardon, Reverſal, Abſolution, c. Ex- 
ectitors or Admiiniſtrators outlaw'd may ſue in the Right of the Te- 
ſtator or Inteſtate, though not in their own Right. [Sce of Infants 
and Of Tdeors, Bbok 1. chap. 1.] A Feme Covert; or Married Wo- 

man muſt fue with her Husband, unleſs ſhe is a Sole Merchant in 
the City Of Tandon. [See Of Huiband and Wife, Book, 1 - chaps, 6. | 


Of Executors, : 2. . chap. .! | CIT wary A r. 


y the 8 & 9 W. 3. cha p. 10. Exe xecutors PR” Aer have 
2 vl to Continue Aion, 1255 the Plaintiff dies after" an eflocu- 


Tory Judgment aud before a Final Judgment. And if #he Defendant 
des. 177 fuch Tuterlocmtory 50 and before Final 7 udement, 
Orherihave þ tre to continue the Action againſt Executor 5 Admi- 
ob d if ont or 9 8 Phaintiffs die, the Adtibn ſha . 

BY 
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By the 11 H. 7. chap. 12. Eoery Poor Perſom (who can make 
Oath that he is not worth 5 /. His Debts paid) having Cauſe of 4c- 
tion, ſhall have Original Writs and Subpeena's Gratis. And the 
Indge or Judges of the Court, where the Suit T)epends, ſhall a(jjgn 
Him Counſel and an Attorney; who are to Diſpatch his Bufine(3 
without Fees, | One may be admitted, to defend as well as ſue, 17 
forma Panperis, 9 & 10 Vill. z. chap. 25. 2 Geo. 2. chap. 28. See 
the 23 H. S. chap. 15. And Of Maintenance, Book 3. chap. 3.} 


Onzre, If One ought to be admitted to ſue i72-Formd Pauperis in 
an Action of the Caſe for Words. | | 

Actions may be brought azgainft all Perſons, whether attainted of 
Treaſon or Felony, a Convict Recuſant, Outlaw'd and Excommunis 
cate, &c. A Feme Covert muſt be ſued with her Husband. [See 


By the 31 Eliz. chap. 5. In Popular Actions the Offenſe ſhall be 
laid to be done in the County where it was done. Otherwiſe, if the 
Nr Traverſes and Diſproves that Point, The Plaintiff ſhall 
be barr'd. 

This Af doth not Reftrain Officers, which have lawfully uſed to 
Exhibit Informations; nor Action, brought for Champerty, Buying 
of Titles, Extortion, Offenſes Aa the 1 Eliz. chap. 11. Concern- 
ing the Right Landing of Merchandiſe, and Cuſtom of Sweet Wines, 
Concealing of Cuſtoms, &c. Corrupt Uſury, Foreſtalling, Regrating 
or Ingroſſing, when the Penalty ſhall amount to 20 l. or Above, In 
theſe Caſes the Offenſe may be laid in any County. * 

All Suits for uſing unlammul Games, or for uſiug auy Art or Mi- 
ſtery without being brought up in it, ſhall be proſecuted at the A- 
faſes if Seſſions of the County, within which the Offenſe was coiu- 
mitted ** | Y 5 

By the 21 Jac. 1. chap. 4. Actions Popular, &c. which may be 
Proſecuted before Fuſtices of Aſſiſe, Niſi Prius, Gaol Delivery, Qyer 
and Terminer and of the Peace, . ſhall be Proſecuted only in the 
Counties where the Offenſes were committed, except for Nees fe. 
Maintenance, Champerty, Buying ef Titles, Concealing of Cuſtoms, 
VC, o Tranſporting of G old, Silver, Munition, Wool, Moolfells or 

Leather. EY Los 347d 7 8 7 b | " FA 
Upon Default of Proving, that the Offenſe was committed in the 
fame County where the Alion iſ laid, The Defendaiit ſhall be found 
not Guily: 5 5 eee ow 
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The Informer ſhall make Oath, that the Offenſe was committed in 
the ſame Connty, where the Action is laid, and within One Tear 
before the Suit commenced. 


v 3 Toft. 192, h By this Statute no Action of Debt or Information, or other Suit, 


193. 
I Cro. 645. 


feaſant; or when an Action is broug 
any Thing by Virtue of an Act of Parliament; or where Action is 


BY 
1. 


can be brought in any Court in Weſtminfter-Hall, on any Penal Sta- 
tute, for any Offenſe, which is not therein Excepted, if the Offender 
may be proſecuted in the proper County, where the Offenſe was 
committed. It not only reſtrains Common Informers, but the At- 
torney General, and all other Perſons. | Cuære, Of the Party 
Grieved.] But there are ſeveral ſubſequent Statutes, which give an 
Action of Debt, Gc. for the Recovery of a Penalty, in any of the 
King's Courts at Veſtminſter, and ſo far They do repeal the 21 Jac. 1. 
Notwithſtanding this Statute, Indictments may be removed by 
Certiorari into the King's Bench, and may be Tried there, or in the 
Country by Ni Prins. 

[See 21 Fac. 1. chap. 12. Concerning Actions againſt Officers, &c. 
and the Notes thereupon. 4 If. 174, 175, Gc.] 


By the 4 & 5 W.& M. chap. 12. 1 Ann. chap. 18. All Matters 
Concerning Highways, Bridges, &c. ſhall be determined in the 
County where they lie; and no Preſentment, Indifiment or Order, 
ſhall be Removed by Certiorari out of the County. 


[See the 5 Georg. 1. chap. 26. 9. 7. Concerning Gunpowder ; and 
of Indittments and Informations, chap. 5. pope] $ 

2. Tranſitory Actions, or all perſonal Actions, where no Poſ- 
ſeſſion is awarded (as Actions for Debt, Detinue, Aſſault and Bat- 
tery, Falſe Impriſonment, Deceit, Trover and Converſion, Treſ- 
paſs for Goods carried away, Account, &c.) may be brought in 
any County, and laid in * Place; and the Defendant cannot Tra- 
verſe it, or be allow'd to ſay, that it was done in another Place; 
except in the Caſe of an cer, as a Conſtable, Sc. who has a 


245 [local] Cauſe of Juſtification by Reaſon of His Office. [See 
the 


21 Fac. 1. chap. 12.] or for taking Beaſts or Goods Damage- 
be againſt any one, for d * 
, for doing 


brought by a Leflor againſt a Leſſee for Rent, Gc. But if Tranſi- 


tory Actions are laid in a different County, from that in which the 


Cauſe of Action did ariſe, 'The Court upon 4fidavit doth common- 


ly alter the Venue, i. e. Order it to be laid in the proper z 


unleſs the Plaintiff will conſent to give no Evidence but what ariſes 
in the County where the Action is laid, or conſents to be nonſuited 


if he doth not give ſome [material] Evidence, ariſing in that Coun- 
ty. However, in Writs of Debt, Account, Detinue, Cc. You ſhall 
not Declare, that the Contract was made in any other County, 


than is contained in the Original Writ. [See the 6 Rich. 2. chap. 2. 
though the Act is not put in Uſe.] But Obſerve, that when the 


Place is material, as when it is made Parcel of the Iſſue, then the 


Jury cannot find the Point in Iſſue in any other Place. [See 6 Rep. 
LES * t | A 46, 
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DOehitum et contractus ſunt nullius loci; 2 laſt 231. 
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Ch. 4. Laws of England. 57 
46, 47.] In Actions Tranſitory the i Day and Time is not Traverſa- Lit. 483. 
ble, if the Act be done before the Bringing of the Writ. As if a 4 * 1 
Treſpaſs was done on the 4th of May, and the Plaintiff alledgeth it 5 Inſt. 230. 
to be done on the 5th of May, or the 1ſt of May, when no Treſpaſs 

was done, yet if the "Treſpaſs was done before the Action brought, 

It is ſufficient. So it is in Indictments. | 

An Attorney has a Privilege, to lay his Action in k Middle ſex, be- « 2 tng; 5: 95 
cauſe of his Attendance at the Courts of Weſtminſter. | See Of Pri- 2 Ventr. 47; 
wilege in the Catalogue of IWrits, poſt. 

Where the Chutract and the Performance is! beyond Sea, This t 5 Rep. 46. 
wants Trial in our Law; except in Caſe for a Bond. [See Of the Hob. 11, 1+. 
Curt of Chivalry, (or Court Martial) and of the Court of 4Admi- 
ro Book 4. chap. 1. and of the Courts in Cities, &c. chap. 2. 
ante. | | 
4. Actions muſt be brought in Due Time, or They will be 
barr'd, by Statutes of Limitation. Limitation: is a certain Time 
preſcribed by Statute, within which an Action muſt be brought. 

m Time of Limitation is Twofold, (oig.) In Writs by ſeveral Sta- u 1 tad; 
tutes, and to make Title to an Inheritance by Common Law. See 115.4 
for Title to an Inheritance by Preſcription, Book 2. chap. 3.] 


222 


. 
* 


As to MWrits or Actions. 


By Welt. 1. or the 3 Ed. 1. chap. 39. The Limitation of a Writ of 
Right «as from the Time of Rich. 1. (i. e.) from the firſt Day of 
his Reign. For from the Time being indefinite, doth include the 
whole Time of his Reign. * 


But this Time is altered; [See 1 Iuſt. 114. b. 115. 4. 2 Inſti 94; 
95, 96, 238, 259.] For, | 


_ By the 32 Hl. S. chap. 2. The Former Limitation of Time iu a Irit 
of Right is reduced to Sixty Tears next before the Teſte of the Writ: 
Aud ſo other Attions are Limited to fifty, forty, or thirty Tears; as 
by the Act and 21 Fac. 1: chap: 16.] at large appeareth. 


* This Act doth not extend, to Serpices which by Common Poſ- * 4 flep 16, 
ſibility may not happen or become due within ſixty Years; as to 1. | 
cover the Hall of the Lord, Gc. nor to a Rent created by Deed, * I 115.6. 
nor to a Rent reſerved upon any particular Eſtate, nor any Writ of 
Right of Advowſon, Quare Inpedit, Cc. [See the 1 Mar. 1 Parl. 
2 $f. chap. 5. ] but they are left as they were before the Statute ; 
within which Time the Demandant or Plaintiff in a Real Action 
muſt prove Himſelf or ſome of His Anceſtors to be ſeiſed; For the 
Law loch Favour a * long Poſſeſſion as an Argument of Right, tho' * : tn& 113. 
no Deed can be ſhewn, rather than an antient Deed without Poſſeſſion. 
Note, That tho' One hath been out of Poſſeſſion for 60 Years, yet 
if his Entry is not taken away, He may Enter and bring bis Action 
of his own Poſſeſſton. For the firſt Clauſe in the Act of the 32 KH 8. 
doth not bar any Right; but ſays, that no Perſon ſhall ſue or main- 
tain any Writ of Right, or make any Preſcription,” Title or Claim 
for any Lands, Gc. of the Poſſeſſion of his Anceſtor" os Predeceſſot, 
but only of the Seiſin of his Anceſtors within 60 Years; which does 
| not 


4 
ww 


As Inſtitute of the Book IV; 


not take away any Action of his own Poſſeſſion, c. [See for a fur- 
ther Expoſition of the 32 H. 8. chap. 2. the 1 Inſt. 115. a. 4 Rep. 
10, 11, 12.] | 


By the 31 Eliz. chap. 5. Popular Actions, &c. where the Ning 
only hath the Forfeiture, ſhall be commenced within Two Tears. 
Where the King hath only a Part, and the Informer the Reft, They 
ſhall be commenced within One Near. [See the 18 Elig. chap. 5. . 1. 


But This is to be underſtood, where a ſhorter 'Time is not Limited 


by any other Statute. 
[See the 21 Fac. 1. chap. 2. By which Conccaled Lands ſhall not 


be Recovered, unleſs it is proved, that the King hail Title unto 
Them within ſixty Years, (5c. ] 


By the 21 Jac. 1. chap. 16. (The Statute of moſt Uſe) A Mita 
of Formedon in Deſcender, Remainder or Reverter, ſhall be ſued 
within 20 Tears after Title accruing. Otherwiſe ſuch Title ſhall 
for ever be barr d. 

All Perſons having any Right or Title of Entry into any Lands, 
&c. muſt enter within Twenty Nears after Title accrued. The Titles 
of any Infant, Feme Covert, Non Compos Mentis, One Impriſon'd, 
or beyond Sea, are ſaved; ſo as They commence their Suit within 
Ten Zears after ſuch Imperfettions removed. | See the 4 & 5 Ann. 
chap. 16. infra.) | 115 


* Kitch.170. Note, That Copyhold Lands are within theſe Statutes of Limi- 
tation of Entry within 20 Years. 


Now for the Time of Limitation in Perſonal Actions according 
to the 21 Fac. 1. mop Ft 
Alſo all Actions upon the Caſe (other than for Slander) Aﬀtions of 


Account, (other than what concern Merchandize between Merchant 
r 1 Vent. 89, and Merchant) | Op. P If it is an Action upon an Account Stated, or 


2 aund, 124, Only on Account Current] Actions of Treſpaſs Quare Clauſum Fre- 
125. git, Debt upon Lending or Contratt without Specialty, or Arrear- 


1 Lev. 287. ages of Rent, for Detinue, Trover, Replevin, ſhall be commenced 
 _ enithin Six Tears after the Cauſe of Action, and not after. 


Note, That the Debt muſt be upon Lending or Contratt and 
without Specialty; or elſe for Arrearages of Rent without Specialty. 
A Debt Corfefſed within Six Years doth not avoid the Statute. . It 

muſt be an Expreſs Promiſe to give a New Cauſe of Action. [O.] 
Delivery of the Laſt Goods by Tradeſmen continues the Action, for 
what was before due. n 


Adlion , Treſpaſs; of Aſſault, Menace, Battery, Wonndi 
and Impriſonment, ſhall be Commenced within Four Tears after ft 185 
Cauſe of Suit, and not after « n OIL NODES In of 8 | 
Al Aftions of the Caſe for Words ſhall be commenced within TW o 
Tears after the Words ſpoken, and not after ; where the Plat 75 if ſhall 
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4 Inſt, "ag —Itis to be wiſtipd,”thax in* Criminal Caſes at the Suit of the Kin 
there was a Limitation of Time for Proſecution; . in King 
of Eife and end! See the 7 U. = chap. 12 BY wor e Indict- 
ment in HighTreaſon in ſome „ is to be ane within Three 
Years. after the Offenſe committed. 1 eo ind 7 8 5». Concerning 
Rioters.] In 6 nſes under Treaſon and F eng ere are many 
Statutes. BY Linde 0 Li Pac Proſgention to one or Two Vears, 

Six Months, ho cn A 5 is always neceſſary, 

where an Offenſe is Comme: fied by Rar Bare I d. [See.4. Ann. chap-S. 

where, Informa tion upon Ve W s\ ſpokey 7. bo given upon Oath 

within Three\Days, and cer en ithin W 

ier mattem and © nviaieoomult be by the Oath of 7wo Witnefles.] 
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NEB 8 AG * Wade 
| "the is. fixed on for a 5 . Ride De- 
wigs A thei ri maſt W on. taken out, as is ſuitable to the Action. 
he Wii; is, Different from the Action, Fhoggh they are often 
2 ded. The Writ is to be Grounded upon the Action, and is 
1 7 5 to bring the Plaintiff to his Right. Such a Writ is the 
15 $ Precept in Writing under Scal iſſuing Out of his Courts, where- 
by. any A is Commanded to be — . Suit or 
Commence t yet more particular Writ is a Proceſs iſſu- 
out of the « aeg, or other Court. .Commanding the Sheriff 
bh County, Oc. to Summon or Attach a Perſon, to-Anſwer the 
Suit of another. be Writ, muſt be directed to the Sheriff, though 
it be for a Thing done in a Franchiſe. And he muſt ſend it to the 
Balliff of the Franchiſe; who ſhall. ſerve it as a Servant to the She- 
kiff, an 05 Sheriff ſhall Return it. See Of the. Sheriff Book 1. 
chap; q. Baikwick Tit. Franchi &s, Book 2. chap. 2.1! 
67 K Writs 3 are Grounded on Civil Actions, Name are Ori igina) 
« 1In.93.b. and ſome Fade Original (of Great * Authority for the Proof 
8 Rep. 48, 49. of. the. th in 17 agg Cal) which iſſue out of the Court of 
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nue, c. Some Onod Permittat, as for One to uſe his Common; 

c. Some Ouod Faciat, as in an Action of Account, Covenant. A 

Præcipe is a Command to the Sheriff, to Require the Defendant, 

to do ſomething, that the Plaintiff ſueth for, or to ſerve a Proceſs 

upon Him. A Si Fecerit Te Securum is That which Commandeth 

the firſt Proceſs to be ſerved immediately. * Here the Plaintiff in * i Int. 

the Writ is ſuppoſed to give Security by Pledges ; but this is diſuſed; 1*7* ® 
Writs original alſo may be in Appeals that Concern Life. [See 1 H. 5; 

chap. 5. Of Additions in Original Writs of Actions Perſonal; Ap- 

peals, Oc. and 2 Inſt. 665, Gc.] Fudicinl, which Iſſue out of the 

Court where the Original is Return'd, after the Suit is begun, or 

where the Cauſe Depends, and do bear the Name of the Chief 

Juſtice of the Court, whence they Iſſue. 

Writs alſo according to the Nature of the Action are either # Real. i 1 Inft, 94.6 
Perſonal or Mixt. Real, which touch the Poſſeſſion, and are call'd * Inſt. 40. 
Writs of Eutty; or the Property, which are Writs of Right, Cc. 
But Theſe Real Writs, and the ſeveral Proceſſes thereon, as the 
Grand Cape, Petit Cape, Sager Default, Reſceit, View, Aid Prayer, 
Poucher, &c. are out of Uſe. For in moſt Caſes at this Day (as I 
have ſaid before) where the Entry is Lawful, Men chuſe to Reco- 
ver Their Poſſeſſions by Ejedtment. In Common Recoveries only; 
the Form of ſuch Real Actions is Preſerved. And ſometimes; though 
ſeldom; There is a Writ of Dorer or Formedon. But in the Grand 
Seſſions in Wales They proceed by ſuch Writs. The Remedy alſo 
By Writs of AſJiſe, as Novel Diſſeiſin, 5c. and the ſeveral Forms 
and Proceedings relating to them are antiquated by the Common 
Uſe of Ejectments inſtead Thereof: Sò that an Aſſiſe is rarely 
brought, unleſs for the Recovery of the Poſſeſſion of Offices. Other 
Aſſiſes, as for Commons, Ways, Nuſances, Oc. are turned (as hath 
been ſaid) into Actions of Treſpaſs, and Actions on the Caſe. Per ſo- 
nal; which are Writs taken out for Debt or Damages; Gc. where 
the Plaintiff is to be reſtor'd to ſomething in the Perſonalty. Mixt; 
which are Writs that iſſue out for the Recovery of the Thing De- 
manded and Damages. | | | 

Note, Þ 'That the King's Writs ate Ex Debito Juſtitiæ, and cannot * ilnft.161.a, 
be denied to the Subject; tho' ſome are Ex Gratia, as Writs of Pro- bog Lag 
tection, De Excommunicato Capiendo, &c. And it ought to be Re- K 
membred, That It is Regularly True, that no Man ſhall be puuiſh- 
ed, for ſuing of Writs in the King's Courts, be it of Right or Wrong. 

Writs Original and Judicial, moſt neceſſary to be known, are 
theſe that are ſet down in Alphabetical Order. But Fitzherbert's 
Natura Brevium muſt be read again and again, and upon all Oc- 
caſions Conſulted. fr | | an 


0 


A, 


e Jccedas ad Cyrinm, lies to Remove Plaints in any other Court- F N. h. 19, 
Baron beſides the County - Court; and is directed to the Sheriff to Turms of the 
make a Record of the ſaid Suit in Preſence of the Suitors of the ſaid Lav, e 4:- 
Court, and to certify it into the King's Court. % ad cu. 

4 {ccount, lieth againſt Guardian in Socage, a Bailiff or Receiver, F. N. * 
or againſt One as Bailiff and 2 See 46 5 Anne, chap. 7 116. 
| as GE Ad- 
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F. N. B. 36. © Ad Admittendum Qericum, is directed to the Biſhop, to Admit 
a Clerk, after he has Recovered his Preſentation. | 
Ad Inquirendum, is a Judicial Writ, commanding an Inquiiy to 
be made by a Jury, into any Thing touching a Cauſe, depending in 
Court, for the Satisfaction of the Court, and Execution of Juſtice. 
Finch 484. f There need not to be Twelye upon the Jury. | 
sF.N.B 5 Ad 240d Damm, is a Writ of Enquiry, of what Damage it 
221. will be to the King or any other Perſons, to Grant a Liberty, Fair 
or Market, Highway, Er. [See the 8 & 9 V. z. chap. 16.] or to 
Grant Lands, or Licence to Alienate in Mortmain, Gs. 
b F. N. B. Aumnmity, is a Writ which lieth for the Grantee, where One 
152 . Grantcth to another a Yearly Rent for Life, or for Years, ar in Fee, 
me 10. out of his Lands, or out of his Coffers, to receive from his Perſon 
(and His Heirs if named) Yearly at a certain Day, when it is behind 
at the Nay of Payment. {See Of Annuity, Book 2, chap, 2] 
| Aſiſe of i Darrein Preſentment (i. e. Uſtime Preſentationis) lies 
3:,195- Where One or His Anceſtors have Preſented a Clerk to the laſt A- 
&c 2?” voidance of a Church, and a Stranger, upon the Peath, Reſignation, 
Gc. of the Clerk, Preſents a Clerk to the ſame Church, ip Diſtur- 
bance of Him that Hath Right. [See Quare Impedit Infra, and for 
the Meaning of an A ie, Lit. 646.) 
F. N. 3. Alſe of k Juris Utrum, lieth for a Parſon againſt a Layman, or 
48,49 fora Layman againſt a Parſon, or for One Parſon againſt angther; 
! Inſt. 4). for Lands and Tenements, whether they be Lay-Fee or Free-Alms, 
or Free-Alms of this Church or another. [Sec Meſtu. 2, chap. 24. 


14 Ed. 3. chap. 13. | a If LEES 
A.. N of Mortdanceſter ( Alſſa Marti Amteceſſoris) lieth where 
19, Ec. 


1 fl. 4% a. Ones immediate Anceſtor dies ſeiſed of Lands, and a Stranger A- 

Finch 290. bates, Oc. n El ; 
„ F. N. B. Alſiſe of en Novel Diſfſeiſon, is a Real Writ for a Freeholder againſt 
177. His Difleifor, whether of Land, Rent, Go. | 
Rep. a. Where Writs of Aſſiſe lie at Common Law, or By Statute; See 
Mebbis Caſe, 8 Rep. 45, I. | | | 
a Terms of ® Attachment, is to take One by his Body, (5c. to Bring Him to 
the L4W, + Anſwer, Oc. Alſo it iſſues for N of the Court, or upon 
en, Afdavit for not Obeying a Rule or Order, Oc. and the Perſon ſo 
attached may be Examined upon Oath on Interrogatories. And if 
he is Acquitted, He ſhall be Diſcharged upon Motion to the Court. 
But if He appears to be Guilty, He ſhall be Fined for His Contempt, 
In Inferior Courts There may go an Attachment agginſt One's 
Goods, to make Him appear in a Perſonal Action. There is alſo a 
Foreign Attachment, which is an Attachment of the Goods of Fo- 
reigners within a Liberty, or City, at the Suit of apy within the Li- 

berty, to whom a Foreigner oweth Money, Goc. | 
Further, There is a Writ of Attachment of Privilege at the Suit 
of a Clerk or Attorney of the Court, which is in the Nature of 
2 A Capias, to bring a Defendant into Court. It will hold the De- 
„ e heth again e lum of Twelve Men a8{ Judgment, wh 

Ataint, lieth againſt a Jury of Twelve Men after Judgment, who 
have 5 — Mg 25 EE Recond, 175 7 
ment might be. reverſe: Mal, 1. chaps 37. 34. Ed, 3. chaps 7. 
9 Rich. 2. chat · 3. 32 Hg chap. 3. J. The Plaintiff in the Attaint 
2 5 can 


1 4 Laws of England: 352 


can give no more Evidence, «than was given at fill But the De⸗ 
fendant in Affirmance of tho firlt Verdict mar: 

e Aulita Querela, is for a Perſon who: Wale to boi in Execution, F. N. R 
or is actually in Execution, upuni a * Retognizance, or Judg; 102. 
ment, to ſet aſide the Base by ſuggeſting ſome juſt Cauſe ſince 48 **** 
tho udgmient, to Diſcharge Him if the.Execution; as Arbitra- 1 123 290. b. 
meiit; Releaſo, Ge. This Wiit fall iſae out of Chancery directed * Int. 56. 
to the Juſtices of the King's Nrnch or Conitror Pleas, willing them ix 
to Grant Summons to the Creditor, to Appear before Them to An- 
ſwer the Complaint at a certain Day. Alt 4% not int the 4 5 luſt. 2 35. 
Kiage! ! 20007 of noi“ To e „i 1010 Hl.) bas 2 

os . Als 3 31 i 2] 5 A 15 
. Nn A 5 . TO i Dig ? 2 feb 
ert V by ENNIE | | 

13 Basgftab /Drino»Ecoleei eb 1 FATTY is a Writ Direged Reg 307; we 
fem the King, to |beſtow:ithe-Benefice: that ſhall firſt fall in the 
Wa Gift, Above or under ſuch a Value, "ou. a, -particuler 

0 vd Dor 10 1173. N f 5 : Ra! 
10 11000 01 16100 10 755 bf Tt 4 nity. £11179.) jor ue M3537 
31 1» OT Je * MJ {1 TO 11, 114 7 37) „ A 
0 1 oy & 91 1 532] oba TELLS WR 5 

cia, ad Reſpondentluzh, iviths: next'Writ to the Original in A 
Action of Debt, Oc. and is a Procefs to Iinpriſon the Defendant. 

[Sed the 19 H. ebapo d 23 H. 8: cha. 14; 2 N 

cia al Sati Haciendum, is a Judicial Writ frEzecution, after g ed * ae 
Judgment, to take the Body ofa Mad, and to Impriſon Him, till 3% 39 
Satisfaction s made. It lay not at Common Law. But it is given 5 Rep, Ct 

in many Caſes by Statutes. * Sen the 1 Jag. 1. chapi 13> 21 po 17 
chap. 24. 1 Rol Ar. 8975 a. 14 2113 1109971 © 
.* Capias Witlagatum,"is an. Executida for Arreſting a Perſon Out. Finch 476. 
lawad, when he Refuſes t& appear upon the Exigent; [See Exig ent.. 
There is alſo a ſpecial Capias DMarkiow Againſt his Body, Lands 
and Goods. 

" Capias pro Hine, is when a Fine is imp oſed for an Offenſe, and Finch 476. 
is payable to the King. [See the 5 & 6 V. & M. chap. 12. 

Capias in Mit hernumt [See Mit hemam, infra]. A 

* Certiorari, is a Writ out of Chancery to an Inferiour Cour of * F. N. B. 
Record, to Remove and certify the Record of a Cauſe. No Re- - «gl 
cord ſhall be Removed-into he! Contmon' Pleas, or Indictment taken 995 
in the Country to the King's Bench immediately by a Certiorari | 
N.]; but firſt It muſt be certified inte Oancery by a Surmiſe, and 
from thence ſent by Mitti mu into the Common Pleas or King's 
Bench, as the Caſe i is [See the 1 & 2 Ph. & M. chap. 13. 21 Face l. 
chap. 8. & abap. 23. 12 Cur. 2. chap. 23. 22 Car. 2. > ELON 4 7.4 + 
. GM. * 100 12. 45MM. chap. 23; 5 SIG M, eee. 
chap. 11. 8 : © JM. ohe <6: 8: 9 W.'3, chap. 33. 1 Aun. chap. 18, 

5 Ann. Seff. 2. chap. 14 1 Geo 1. chap. 15. 5 Gb. . chaps 19. 

Cant ione Admittenda, is a Writ that lieth to a Biſhop (whetvone 5 . N. B. G;. 
Taken by Force of the Writ de ExcommunicatsCapiendo; Ofereth 2 Init 183, 
ſufficient Pledges or Caution to and Submit to the Eeeleſiaſti- * 
cal Laws for the Future) to admit the Caution and to Deliver Him. 

It 1 be e to e rer him to be 
* ; »Cegemn t nn ng] i livers, 


c 


720 


' Finch 476. 
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delivered uuhich the Ordinary may do by Word. 5:fSee HEA 

. micato Capiendo and {Daiiberandojiinfra to Sonam , no bc 

2 luſt. 4. Chortcd 2. Aarrumm Morrniotium, Gcalsfor the Delivery 

oba Clerk out of Priſon meh is m priiond upon a StatutesMer- 

er ehant, 0 NM Seen Budo! ee offs bin ot of i 

F. N. B. : % Clerits an Flay dntwt 7 einn, Cv. For a Clerk not to be 

177-8. 3, 4, Chöſen an Offer for his Hlinlis as Balliſ Beadle, of in hy fuch 

625. like Offiee,”! And this Wrib recitetli; that by the Commdn Lav- 

They oughit hot tobeichaſy? 101191 vt d nenne ne 

F. N. . b Conpge'd"Elire(Lebve to Hect) is che King's Lecnce to Dean 

170. and Chapter in the Time of Vacation, to proceed to an Election 
of a Biſhop. [See the 25 H. 8. chap. 20.] 

*F.N.B © Conſpiracy, is where Two Petfons at leaſt maliciouſly Conſpire, 

Tideh 446, to Indict any Perſon F alſly of Felony, Treſpaſs, Oc. [ Onere of Treſ- 

pass ?] and the Perſon is acquitted. Hebe the Perſun Indices. after 

Acquittal ſhall have a Writ of Conſpiracy. [ Sec Of ConJpirao), 

Book 3. hap. 34 PUIRY «4 hit ohn wo % MD nal 

F. N. B. . 4 Conſultation, is to Return a Cauſe, removed by Prohibition, to 

the Eccleſiaſtical Court, when the Judges find, that That Court hath 

Juriſdiction, or that the Suggeſtion is Falſe, or not Proved. It is in 


the Nature of a Procedendo. [See the 24 Ed. 1. 50 Ed. 3. ch. 4. 


and of a Proccdendo and Prohibition, ira. If dg 
„F. N. B. e Corohhteres Eligendo, is direcel to tlie 8 out of C 5.5 


1 
* 4 


OCoroner, and to Certify tho fame into an. There ig Alſo a 
* Writ De Coronatore' Exonernido to Diſcharge: him. OF JN tabs} 
F. N. 3. Of: Corpus cane Cauſt, iſſues out of the Chancery;: where! a Man ; 
251-E. lies in Execution upon a Judgment for Debt, to Remove the Bo- 
1 dy and the Record in the King's Hench, (Fc. . there tol lie until the 
> þ vn] 8 Judgment 158 ſatisſied. ¶JSee the 2 H. J. nchap. a2. 21 F. 1. >; 23.] 
F. N. B. '8:Cyvenant, lies upon a Covenant by Deed: Ste ion of Co 
145. venant, ſupra)! Rutz Rams 9 Wy) L199 „ OU zi h 


163. to call together the Frecholders bf the County, td chuſe a N 


2500183 51 

qi a& 51D © narf ct nant WS WAL 
5 ary A v.09 © 7 dt 92] gn oy of G et 

Darrein Preſantment. See Aiſe of, Gcli! qu. 

F. N. B. b Debt. [Sen Action of Debt, ſupru. ! b i N05 „ 
F. N. B. 33. A Deceit. | Ste Action vf the Cafe; fapra-] rte 02 trons 
:F.N.B 'KiTecies Tuntum, licth' againſt a Juror, who takes Money of 
171. either Party, to give his Verdict. And it lies againſt ali the Jurors, 
tho They f ſoverally take Money. It is calld/Decies: T7; antum, be- 
cauſe the Recovery is for Ten Times To much, as was taken. See 
the EA. 3. . r or 507 2907 e off 23) eee 
F. N. B. I Dedimi Poteſtatem, is a Writ to Commiſſion Private Perſons, 
146% 5e. tg. do. ſome Act in the Place of à Judge, as to take a Perſonal An- 
ſwer to a Bill in Chancery, To Examine Witneſſes, Gf; to Levy a 
. Fihe,' to take a Recovery, Ge. [See 13 Ed. * s 

1 E. N. B. m Detinus. See In Detinue, ſupra} ]]]. 
134. © Diftrinzari\is Directed to the Sheriff Cc. commanding: Him, 
d Diſtrain One for Debt bo the King; or for His Appearance at a 
Day. 852 e Juratores, is a Writ directed to the Sheriff, com- 
manding Him to Diſtrain upon the Jury; and to Return 7ſyes (Pro- 
tits of their Lands and Tenements) To appear; which 9 N 

3 ave 


* 
4 
1 ” 
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ſaved upon Nin-Appearatie, but on Reaſonable Cauſe proved by a1 


Oath. [Ses 46 5 & M. chap. 24. 0nd 01 ti , 
Dower. [See 3 of Dorer, infra.] ned! end e od. 
Duces Jitum, iſſues out of Chancery, Conimiding. one to ap- ' 


prear at a Day in that Court, and to bring with him dome“ Writing, 
cc. that is Wanted, to be there inſpectec. 

There is alſo a Duces Tecum': Dicet. Fang aidus, Directed to tho 
Sheriff, upon 4 Retuim That he canhot bring his Priſoner without 
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legit, is a Writ Judicial, iven by Statute, fas, to the o F. N. B. 
Sheriff, herb de Bail gotten 12 A for Debt and Damages, 267 C. 

or upom a Reooꝑnizance, ih any Com Commanding him to De+ 100% 5 
liver:to the Perſon Rocovering 


albthe Goods (Beaſts of the Plough 2 "tft. 394, 
Hucbpted) of the Debtor? and half the Eands, Gd. if the Goods dre 395, 396 
hot ſufficient; upon which” the Creditor ſhall held the NMoiety of 1 6. 
theLland-belonging'to him, until bis whole Debt dt Damages are 
ſatshed.' This muſt bo done. by an Eriqueſt or Jury of TWelve 
Men; fummon d by the Sheriff, upon ſuch Land as the Defendant 
Had at the Time ct the Judgment. But this Writ ought to be ſued 
within a Year and a Da ay after the Judgment. [See Jet. 2. ch. 18. 
32 H. 8. chap. 5. And for the Expoſition of theſe Statutes, 1 Iuſt. 
289. b. 290. a. 2 Inft. 394, 395, 396. 
hl Error, is;torRedrefs a Fulſe Judgment, given in any Court * FN. B. 
of Nerord, here the Court hath fowet to hold Net of any Sum Finch 479, 
in Debt or Freſpaſs above 4 tłũltlt... er 
Eſſendi Quietum de Telonio, is to 0 Ofcom, not to Giievs thoſe « F. N. B. 
that dught to be Quit of the. Payment of Toll in Fairs and Mar- 2 . 
kets According to their Privilege, either by Charter or Preſcription. 
At > Bkoommunicatd Capiends,-is Directed to the Sheriff upon Certi- * F N. ;. 62, 
ficate of the Biſhbp, GC. under His Seal into the Chancery, to Ap 53 
prehand:a/ Perſon Benounted Rxcommunicated Forty Days s for Con- 
tumacj or Contempt of the Eccleſiaſtical Laws; and to Commit 
him to Priſon without Bail;) until he Submits. The Certificate is 
Good tho it comes from the Biſhop before Conſecration. For the 
Confirmation gives him Juriſdiction. (See the 3 Elis. chap. 23. 
And of Excommunication, ſupra, thap. . ft! 91 
© Excommunicato Deliberando, is Directed to the Biſtop, To De- FEN. B. 63, 
liver an Excommunicate Perſom upon his Submiſſion to the Church, * B50. 623, 
upon Certificate of the Biſhop itito the Chancery, That the Chateh 1 
is Satisfied; and that He hath Abſolved Him. 
HG Biſho * will not actept of his Caution, or pled es to ſub⸗ 
upon the King's Wit De : 6 eh Admittenda, or will not com- 
— Ache Sheriff to Deliver Him, or if the Excommunication is for 
a Matter, that is not of Eecleſiaſtica al 'Cognizance, This Wtit ſhall 
be Directed to the Sheriff, to Deliver him. And if an Excommu- 
nicate Party offers to perform a Sentence, and the Biſhop refuſes to 
Accept it, and to Abſolve Him, The Party ſhall Have a Writ to 
the Biſhop, requiring Him to Abſolve him. [ See Cautione Admit- 


tenda, ſupra.) 3 
X- 
hy 


8 Rep. 69. 
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pietdo, isdto Remand a — 
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woe I 


N . 64 befote he has ſubmitted to the Church 
» FN. B. 20. * Haenti omen udiciis is Directed to a judge uf 
of, Record: or not of: Record, to do Execution upon the — 
or to Return ſome Reaſonable Cauſe, Wherefore Watt Ex 
ecution. [Seel of Execution, ira. ] N on a Ca T 
Exigent, lieth where the Delendant i an Action Porſuna cnn 
be found. It is directed to the Sheriff, to Proclaim, (intl callithd 
Defendant, Five County-Days one after another, Exadtiug and Re- 
quiring Him to Appear upon Pain of Outlawry, or to be out of the 
Protection of the King and his Laws. 'The Judgment of Outlawry 
is to be cee by the Coroner, on the Fifth County-day. ¶ See 
. 347K abap. 3. I v nn bibel ai A 4 ma 
2 F. NB. wo © Extent, is Directed to the Sheriff, to,Seiſe and Value Lands and 
22 Gods, to wwe ntmeſt Extent, if One that is bound to the: Kings by 
.- ...- - Specialty, or to others by Statute, 12 hath forfrit - 
cc itz Jo chat by the Genen the; Creditor may b6\.pajdoHis 
_ de Dpon thi he Creditor may ſue; a Writ to the Sheriff out of 
the Chancery, to Deliver him the Lands and Goods toſ the Val ha of 
the Debt; Which i call tA Liberate..{For Extents ByLElezit;\ Sta? 
tute · Merchant or Staple, &, See Weſtin. 2 chup. 18. + Abou 
n de Ae ende 23 s , che. 61 32 H. Sp. .], bell 
> Noo nacugba r bun o nige 
4481 ny 1 30 ot: F. al 4 tn 4 roh. 3e 
Wed. oss 88 
„F. i h. Faſſe Jupriſonment, is beuge . Impriſoning One avlelibut 
86, K. : Conſe, or 2 unlawfully Detaining Him — gal. Proceſs. 
F. N. B. 1j, * Falſe Judgment, is to Correct Judgment, given in a Court nos 
18. . of Record. ) cr Of! ) 02 TP Ions! Des 2 Vas AP 
F. N. 5. Heri Facias,. i is Airecsed to the Sheriff, whom dne hath Reed 
rink, b vm in an Action Debt or Damages in the King's Court, to Com- 
o. p. mand him to Levy the Debt or Damage of the Goods and Chattels 
of the Perſon againſt whom the Recovery was dad It may ba 
1 at any Timo within a Year! and a Day after Judgment; 
eftm, 2»; chap. 18, i Scrre Facias and . Ira. Hin 
F. N. . ©. Forcible) Entry, ae One is ſdiſed of n Frechold, and is 
248. - thereof Diſſeiſed or put out of his Lands or Tenements, with Force} 
or if he is -Difleiſed 1 and; afterwards the Diſſeiſor [doth 
keep and detain the ſame xith Foree. [See the 8 HG. chap. i.! 
v F. N. B. b Formedon — Furma Donationit, becauſe the Writ doth com- 
1 31h pro chend the Form of the Gift) is of Three Sorts, (oig.) Farmadon 
"OR. 576. b. in the Deſcender, Rennai nden and Reverter.' Formedon in Deſoender 
393- b. is for the Iſſue in Tail, Which claims by.Diſgent per For niam: Duni. 
It is the Higheſt Writ that a Tenant in Tail can Have. [Se Met. 2. 
chap, 1. ] A Formedon. in Remai nder is for Him in Remainder; His 
2 and / 5 1 tho Ebenen of the Eſtate: tail. Tur - 
medon in, Reperter lieth for Him in e or his Heirs/or 
* Ae 12 Ei in Full eke 91%. oft ot bout] Hel 
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© Habeas Corpus, lies where One is Indicted of a Treſpaſs'before © EN. f. 
Juſtices of the Peace, or in a Court of any Franchiſe, and is Impri- x» IP 
ſon'd for the ſame, and hath Offer'd ſaſhctent Bail, and it is Refuſed 3 6. FJ 
where Bailable; or where a Debtor is arreſted in an Inferior Court Terms of the 
and in Priſon, This Writ may Remove his Body and the Cauſe 22 
from the Inferior Court, to be tried at Common Law in a Superior 
Court. Thus It is when one is impriſoned according to Law. [Sce 
the 43 Eliz. chap. 5. 21 Fac. 1. chap. 23. 31 Car. 2. chap. 2.] 

d Habeas Corpora, is to bring in a Jury, or fo many of Them as « Terms of 
1 to come upon the Yemre facias, for the Trial of a Cauſe the Law. bid. 
at Iſluc. 

e Habere Facias Feiſinam, is directed to the Sheriff, to Give Sei- F. N. B. 167. 
fin in Land of Freehold Recovered in the King's Courts. Terms of the 

Habere Facias Poſſe ſſionem, is directed to the Sheriff, to Give 823 
Poſſeſſion of a Term for Years, Recovercd in the King's Courts, as Finch 430. 
in Ejectment. | 

f Homine Replegiando, is to Bail One out of Priſon, except in * F. N. B 
Caſes of Treaſon, Murder, Outlawry, Excommunication, Go. [Se: 66, 67. 
Weſt. 1. chap. 15. 2 Inſt: 185, 186, 187, Oc. 3 Car. t. and of 


Bail, chap. 5- poſt.] 
1 


8 Aiota Inquirendo vel Examinando, is directed to the Sheriff, 8 P. N. B. 
Requiring Him to call before Him the Party repreſented to be an 232, 233. 
Ideot, and to Examine him, and alfo to Enquire by a Jury, whe- 
ther he is of ſufficient Underſtanding, to manage His own Lands, 
and to Certify the ſame into Chancery: But he may be Examin'd 
before the Lord Chancellor, &c. And if it doth not appear, That 
he is an Ideot, The Inquiſition of the Sheriff may be ſet aſide. 

h P7rdicavit, lieth for the Patron of the Defendant, where One » F. N. B. 
Parſon ſueth another Parſon in the Spiritual Court for Tithes, which 4+ 45- 
Amount to a Fourth Part of the Advowſon of the Tithes. It is a 2 . 
Writ of Prohibition, directed to the Eceleſiaſtical Judge, not to 1{In8. 243. a, 
proceed. For in this Cafe the Cauſe belongs to the Tempora] Lo 5 
Courts, becauſe the Patron of the Clerk Defendant ſhall loſe the | 
Bencfit of His Advowfon, loſing the Profits of the Church, if the 
Clerk of the Plaintiff ſhall Recover. | 

The Drdicavit then is always between four Perſons (=.) Two 
Patrons and two Clerks. One claimeth to hold of the Advowſon 
of One Patron, the Other of the Other Patron This Writ is ſet 
at a Fonrth Part by Articuli Cleri or the 9 Ed. 2. chap. 2. whereas 
It might have iſſued for any Value before the Statute. And fa it 
is now in the Caſe of the King, | | 

i Brjunction, Generally iſſues out of Chancery or the Exchequer, i weg's 
to Stay Proceedings in the Temporal Courts, and ſometimes in the symb. 2. pr. 
Spiritual Courts, upon Suggeftion, that if the Rigour of the Law 7%. Proceed 
takes Place, It is againſt Equity and Conſcience. Sometintes it is e 6, 2 * 


granted in Chancery or the Exchequer, to Quict a Poſfeſſion. 
| . Faris 


Ay | 


: 568 An Inſtiture of the Book IV. 


—— 


= * 


Furis Utrum. [Sce of Aſiſe of Furis utrum ſupra.] 
F. N. 83. k Faftictes, is directed to the Sheriff, to do Juſtice in a Cauſe above 
117.0: 119- 40 f. in the County-Court, Of which He hath not Cognizance by 
2 his Ordinary Power; The Court above having ſuch Confidence in the 
Terms of the Sheriff, that no Return is required of this Writ. It is in the Na- 


N Ju: ture of a Commiſſion to. the Sheriff. 
L 


1 Termsof | TLatitat, is to call One Originally into the King's Bench, to An- 
he Law, © ſwer in a Perſonal Action. It hath its Name from a Suppoſition, 
that One cannot be found in the County of Mzddleſex; but that he 
| hides Himſelf in ſome other County, as appears by the Return of 
the Sheriff of Middleſex. Therefore this Writ is directed to the 

Sheriff of That County to apprehend Him there. | 
w F.N.B m [eoart Factas, is directed to the Sheriff, for Levying or Col- 
Is 471. lecting ot a Sum of Money upon the Rents, Corn, and other pre- 
ſent Profit of the Land, and the Goods and Chattels of him that 
hath Forfeited a Recognizance. This Writ is given by the Com- 
mon Law before the Statute of Meſt. 2. chap. 18. gave the Elegit. 
'The Fieri Facias is to Levy Execution of the Goods and Chattels 
only. [See Of Execution, infra.] | AY 
Terms of A Liberate, iſſues out of Chancery, directed to the Gaoler for 
b * the Delivery of a Priſoner, that Hath put in Bail for His Appear- 
ance. It alſo lies to the Sheriff, for the Delivery of Lands and 
Goods taken upon a Forfeiture of a Recognizance. [See Ex- 
* 4Inft. 116. ent] » And it lies likewiſe for the Payment of an Yearly Penſion 
or Sum of Money, Granted under the Great Seal, being directed 
to the Lord Treaſurer, Chamberlains, Barons of the Exchequer or 

Clerk of the Hamper, (5c. 

rF.N.B.22g. Þ Libertatibus Allocandis, is a Writ that lies to the Jnſtices, 
2 Inſt. 281. commanding Them to allow a Liberty, upon Claim and Plea of 

the Grant of it. OM 


M. 
1 * Matidamus, is ſent by the King To the Head of a College [See 


: _—_ 34 1 Ceo. 1..chap.13.] or other Corporation, Requiring them to Admit 
r8, 19. or Reſtore ſome Perſon into their Society, into an Office, &c. Alſo 
To a Biſhop or Archdcacon, To Swear a Church-warden, an Ex- 
ecutor or Adminiſtrator ; To a Rector Vicar or Church-warden, to 
Reſtore a Sexton, &c. [See 9 Aun. chap. 20. To Render the Pro- 
ceedings upon Writs of Mandamus more effectual.] It iſſues out 
| | of the King's Bench. | 141 
Wee b Melius Inquirendum, is a Writ that lieth for a Second Iaquicy, 
Law, e. Me. where a Partial Dealing is Suſpected. | 
lius Inquirend: T Mittimus, is for Removing and 'Transferring of Records from 
-Y e One Court to another; and ſometimes by Certiorari into Chancery, 
: Inſt 691, and from thence by a Mittimus into another Court. But the Lord 
"FM " 7. may deliver ſuch Record with his own. Hands, if He 
FEN. R & pleaſes en k fs. * | 
ind. Ji, f A Mitti mus is alſo uſed for a * Precept to a Gaoler, to Receive 
591, 59: and keep ſafe an Offender ſent to Priſon, 2 
5 Mon- 
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--* -Monftenotrunt,; lies for Tenants in Antient Demeſne, who Hold F. N. B. 14. 
by Free. Charter, not by Copy, Gch when they are Diſtrained, to do-“ Taft. 269. 
urita-their Loris other Services and Cuſtomis than They, or Their 
Anceſtors, uſed to do. It is directed to the Sheriff, to charge the 
Lord, that heido not Diſtrau Them for ſuch Unuſual Services, Gc. 
It lies alſo, when the, Tenants are Diſtraim d for the Payment of 
Toll, Oc. contrary to their Liberty. L See 49 Ed. 3. chap. 22. 
ade. N. W (nv). oh ni abe e rt e 

N. * * MW 
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0 Na Admittas, is to be directed to the giſhop, for the/Plaintiffor RS? 

Defendant, wherela Cunre hupedit or Aſfle of Darrein Preſentment. 6 n . 

is Depending, uhen either Party Fears, that the Biſhop will admit 

the Other's Clerk. It ought to be brought within Six Calendar 

Months after the Avoidance, otherwiſe the Biſhop may preſent by 

Lapſe PI 8 1100) aff. t <3 0 os. 307. 2 A1 5 5 \ * 

A Ne Exeati Regnum (or Regno) is td Inhibit one from going in- F. N. B. 85. 

to Foreign Rayts without the King's Dicence. It may be directed to * 

the Sheriff, to make the Party find Surety, that he wilh not Depart, 

or elſe To Commit him to Priſon; or it may be directed to the 

Party Himſelf, and if he goes he may be Fined. [See 3 If. 178, 

179, 180, where Obſerve That it is ſaid; That Kingdoms under es 

ſeveral Kings are Sanctuaries for Fugitive dᷣubjects, Gc.] ed fol a 

Ni Prius. See Of the Court of Aſſiſes, cha p. i. ante.] _ 
% Oiritias Propter. Aliqnam LAbertatem, is directed to the," F. N. B. 68, 

Sheriff (where the Bailiff fla Liberty Refuſes or Neglects to ſetve . lg. 453. 

a Writ) to Enter into the Franchiſe, and Execute the King's Propeſs 

Himſelf, or by His Officer, Before this Writ is Granted, the Shotiff 

muſt Return, That he hathſent to the Bailiff, and that He Hath 

not ſerved the Writ. But for Diſpatch; The Uſual Practice is to 

ſend a No Omittas with a Capias or Latitat. [See Of a Bailitick, 

Tit. Franchiſes,” Book 2. chap. 2. ] 0 2 


Nee 
Non Ponendis in Afſiſis et Furatir, is Granted for the Freęing . N. B 165: 


ſome Perſons, from being Put upon Juries. It is founded upon ft; 4 LE 
Av # + | = ; enn. 

2. chap. 38. tig. ſuper Chartag, chap. . But ſee the 4 5 M. . e 

M. chap. 24. where Oath is to be made, That the Suggeſtion is © 6 ai 

True; and Maribr. chaps 14. or the 52 H. 3. bag. 14. as alſo nes 

2 Iuſt. 130. Where) One that hath a Charter of Exemption, may 

ſue the Sheriff for Returning im. noi nid 20010. ling — 

Nove Diffcifin. [See Afiſe of 'Novel Diſſeiſim ſapra.] 2 1... 

Pl FIGHT itt cf yam ,noiniblinul og Sviit yad DT own i 

4hnk awhdes nity; DO Abu 17) low es i no io fol + 


1341410 ESDOT4 :; *} 2403 10 11100 10119) 2112 10 bu 9511 - x ow 
Ger and Terminer. I See Of the Curt of Aſizes, this. ante],.'1 
1010 08 oe Nnigns vil Ii de offs, lo nf nn 10 
387 086 ene een A. is o auge 5115 {1} 10111d 
ip 88 wg 1 (33 £035 93. noilto%4 7 2 11 en 1010 T6195 
© Partitione: Hacienda, is to give Every One a Part, Where Two F. N. B.sr, 
or More Perſons hold Lands and Tenements as Jointenants, Tenants , 108 165. b. 
in Common, Co- parceners, and one or more of them tefuſe to join 166. a. & b. 
in Partition. [See 31 7. 8. chap. 1. 32 HS. chaps zan $09 M. 301%. v 169. a. 


| | tgp | ; F | 7 170. a. 171. 
chap, 31.4 if ttov | * 1180 eos. & b. 
5 


At iin, itt 
Pome, is a Writ whereby a Cauſe: depending in x o Countys F. N. B. 69. 


Court, or other Inferior Court, is regte ed into che Common Plats, ww. 339 
a . D | | 1 ed 


d d 
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and Fargq— 1000 the Ning Deurb. As when a Neplevin is 95 
y Writ out of Chancery, The Plaintiff or ndant may 
2 the Plea by Pane. FO en without un and the 


Defendant — Cauſe. 
A Writ SEN, Sheriff ( (on the Plaititif's putting in Stuetics 
to proſecute, being a Thing merely ſed} to Summon the De- 
fendant to Appea en, end to Feel Plaintiff's Suit, is alſo call'd a 
Done, from the Words in the Writ, (viz.) Si 4. fecerit Te Securum, 
Sc. Pone B. Oc 
: F. A. B. © Ponendum 77 Ad Exceptionem, is to Require Juſtices to 
their Seals to Bxoeptions, mace in Writing the Plaintiff or 
. 2 Ran againſt the Challenge to 2 Verdict, or 
2 you wanne faid Juſtices. (See Weſt. 2, or bs Ea. I. 


„ dio? + 
E b (ses Book: * chap. 3] | | 
Ausl. 351. 7 Privil 25 lies for an Officer o the Ours. at : Weſtminſter. 
Finch 321. that is ſued in any other Court than where he attends, to Re- 
Hob. 1. move the Cauſe to His om Court. An Attorney „Sc. being Ex- 
ecutor, or Adminiſtrator, ſhall not ſue ot be ſued as a Privileg d 
Perſon. {See 8 Ed. z- Sas. 5. and of | Privilege, Book 2. th. 5. 


12, | 
s 71275 63. — 64 is wiſend nat a Cauſe (called from an Inferior 
1 * Court to a Superior Court, as the Chancery, King's Bench, Goc. by 


77 
Writ of Privikee, Ceratorari, Habeas Corpus, Cc.) to proceed up- 
on it; It not to the Higher C that the Suggeſtion is 


appearing 
| ſufficiently proved. reel 41 Jos. cler 23 J This is a Procedends 


mn Loqueld.' . 
Zut there is a Prgrdendh ad! Waal, where the Judges of any 
Court woos the Party, Plaintiff, or Defendant, and will not give 
Judgment fot him, when my ought to do it. 
v F. N. B. 32,  Þ. Ne 2 I the Chancery, Kin « has or Com- 
D. mon Pleas, to F orbid a Judge, (5c. in the Spiritual Court, Admiralt 
Court of CH yp, Oc. to Proceed in a Cauſe, that belongs to 
1 De or that belongs not to their Juriſdiction, 
I the Courts 2 Law can give no Remedy; or it may For- 
8 to Proceed in a Cauſe de- 
izance of the 


ward Prohibitions, —— Pim ty Plains or r Defendant, K by 

any Stranger; That an Court Temporal or Eccleſiaſtical do Hold 

8 where They have no Juriſdiicn, may lawfully Prohibit that 

5 laſt. 62:00 urt, 1 as well after Judgment and Execution as before. And if 

288 1 ge of the Inferior Court, or the Party, proceeds notwith- 

a Prohibition, In Attachment may be had againſt Them, 

or . ction of the Caſe will lie againſt Them. But u upon a Prohi- 

bition in the Spiritual Court, the Party may appear and take a De- 

Man. claration upon the Suggeſtion 2 o to Trial. And if thereupon 

535 Bp * be found Againſt the laintiff Prohibition, A Writ of Con- 
fultatios will be awarded with Colts [See 8:& 9 V. z. chap. to. 
pd: Wy a sNion for a Prohibition to the Pecleſiafiital Court i 

_. Caule of N and other Spiritual Profits, the Suggeſtion muſt * 

333 to the Court by Two ſufficient Witneſſes within Six Months af- 

4 5 75 tet ſuch Prohibitib Gragted; tovided the Suggeſtion does not con- 

fl un — Ses the 2 . Ed. s. chnp. 1 and 2 Haft. 662. 
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1 , 
__— th —__ * * 


An Inhibition is commonly iſſued forth out of a Higher Court- 
Chriſtian to an Inferior Court-Chriſtian, To ſtop Proceedings; and 

is in the Nature of a Prohibition. [Sec Stat. De Circumſpette 

Agatis, 13 Ed. 1. Artic. Cler. chap. 1. 9 Ed. 2. 45 Ed. 3: chap. 3. 

2 Inſt. 601 to 618. 50 Ed. 3.] | | 

k Proprietate Probanda, is to enquire before the Sheriff of the * F. N. B. 77. 
Property of Goods diſtrained, when the Defendant clainteth Pro- Þ/* 95 
perty upon a Replevin ſued. 5 25 ah 
Protection cum Clauſula Volunius, is an Immunity given by F. N. B. 8, 
the King to a Perſon in his Service, to be free againſt Suits of Law Jg. 120 
for one Year; and ſo from Year to Year. Thus the King may grant a. & b. 
a Protection to his Debtor, that he be not ſued till the King is paid 13% 4. & b 
his Debt. [See the 25 Ed. 3. chap. 19.] There are many Sorts of 
Protections ; but they are rarely uſed, being often ouſted by Act of 
Parliament in perſonal Actions. | But ſe the 12 & 13 . 3. chop. 3. 
Of Privilege of Parliament, G.] 2 
m Propiſo, is where the Plaintiff forbears to bring his Cauſe to Terms of 
Trial, and the Defendant takes a Venire facias directed to the Jury pou.” © 
with this Clauſe (viz. Proviſo Onod, G&c.) Provided That it the 
Plaintiff taketh out any Writ to that Purpoſe, 'The Sheriff ſhould 
Summon but one Jury upon them both: This is call'd going to 
'Trial by Pr oi ſo. 
Q. 


1 Oware Impedit, lies when One is diſturbed by another in His F. N. B. 32, 
Right of Advowſon, to preſent a Clerk to a Church when it is void. f ind. 344. 
It differeth from a Darrein Preſentment, becauſe that lies where a. & b. 
One and his Anceſtors formerly 3 [See Aſſiſe of Darrein 3 
Preſentment, ſupra.] whereas a Hane mpedit lies alſo for a Pur- 
chaſer. [See I/eft. 2. chap: 5. and for the Expoſition of this Act, 

2 Inſt. 356, &c. Alſo 7 Ann. chap. 18. And ſee of an Advowſor, 

Book 2. OP; 2. And of an Action of Quare Inpedit, ſupra, | 

_ © Ouare Incumbravit, lieth after a Recovery in a Oyare Impedit F. N. B 48. 
or Aſſiſe of Darrein Preſentment, againſt a Biſhop, who within Six 2 2 Meibes 
Months after the Death of the Incumbent admitteth a Clerk to the — 4 : 
Benefice, notwithſtanding the Writ of Ne admittas ſerved on Him, 

This Writ may be brought after the Six Months. If the Biſhop doth 
Incumber the Church before a Ne admittas, then the Party ſhall 
have a Ozare Impedit ; for the Ordinary can have no Notice till the 

Ne admittds, A Onare Incumbravit lieth always hanging the Plea, 6 bh 

r Onare nom admiſit, is whete One hath Recovered in a Plea of F. N. B. 47. 
Advowſon, and the Biſhop will not admit his Clerk upon Pretence 
of Lapſe, &c. 1 550 

4 Luo Minus, lies for the King's Farmer or Debtor in the Court 9 Terms of 
of Exchequer, becauſe by the Detaining of His Debt He is the Jeſs . 
able to pay the King. This Writ goes into ales, as well as the Sub- 
pana out of the Office of Pleas. h 1 BO 

N Warranto, lieth againſt any Perſon or Corporation, that {2 ** 279, 

Uſurps any Franchiſe or Liberty againſt the King. [See the 18 Ed. E. N. B. 229, 
t, SER. 26. Ga 230. 
Morte, That in & Oyo JVarranto only Final Judgment is giyen a- F . 
gainſt the King, or for the King. But there is a Saleo Jure for the 455, 497. 
Dddd?2' aa — 
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King to fave any other Title than that adjudged in a Ono War- 
ranto. [ See 2 Inff. 495, 496, 497, Oc. for the Expolition of Srat ;- 
tum De Quo Marrauto, or 18 Ed. 1.] | 


R. 
. x. B „. © Recaption, is to Recover Damages, for Him whoſe Goods be- 
2% ing. diſtrain'd. for Rent, Services, (Fc. (but not for Damage-feaſant 


upon a New Treſpafs) are diſtrained again for the ſame Thing, 
hanging the Ptea in the County-Court, or before the Juſtices. [Se 
| 47 Ed. 3. chap.g. 9 H. 6. chap. 4.) oe eo 
F. N. B. bo. * Recordare Facias Loquelam (call'd a Refalo by contracting it 
2 loft. 339. into the initial Words) is to command the Sheriff to make a Record 
of the Proceedings in the County-Court, &c. by Writ or without 
Writ, and to ſend it up to the King's Bench or Common Pleas, It 
is in the Nature of a Certiorari. The Plaintiff may remove the 
Plaint in the County without Cauſe, but the Defendant cannot re- 
move it without Cauſe ſhewn in the Writ, as upon a Plea of Free- 
hold, &c. But if the Plaint is in another Court, neither the Plain- 
tiff or Defendant can remove it without Cauſe. [Sec docedasr ad” 
Cirianm, Certiorari, and Pojre, ſupra. . porno ng hog 
Recordo et . mittendis, for a Record and the whole Pro- 
ccedings in a Cauſe out of an Inferior Court into an Higher Court 
at Weſtminſter, &c. | 
. - Re-extent, is a Second Extent upon Lands or Tenements, upon 
Complaint that the former Extent was partially made, Gee [See 
Extent, ſapra. ]! ts DN I mm. 
x F,N.B.68. * Replevin. [See Action by Replevit, ſupra.) Ck 
i Inft. 145-b. There is alſo a Writ call'd Fecumda Deliberatione, which is a Se- 
cond Writ of Replevin, granted where Cattle or Goods are diſtrained 
and afterwards Replevied ; yet by Reafon of ſotne Default in the 
Party that took out the Replevin, the Cattle are adjudged to Him 
that diſtrained them; ſo that this Writ lieth for the xg hen 
the ſame again, upon Giving Security to re-deliver them, if the 
| Diſtreſs is Juſtified. 3 
F. N. 3. / Reſcous, lieth where one doth diſtrain for Rent, Services, Da- 
Finch 459, Mage-feaſant, and as He is driving the Cattle towards the Pound, 
another reſcues them, or taketh them from him, before they are 
impounded. ['Sce of Replevin and Reſcous, Booł 2. chap. 2.] 
F. N. B. 1669. Z Reſtitutione Temporalitm, is directed to the Sheriff, to reſtoro 
1. 7 Avr: the Temporalties, or the Batony, to a Biſhop Elected and Confirm id. 
F. N. B. 14 Returno Habendo, is where Cattle are Diſtrain d and Reple- 
vied, and the Perſon that took the Diſtreſs juſtifies the Taking, and 
proves it to be Lawful, upon which the Cattle are to be Return'd 
to Him. This alſo lies, when the Plaint is Removed by Recordare 
into the King's Bench or Common Pleas, and He whoſe Cattle are 
diſtrain d makes Default, and doth not proſecute his Suit. [ Sce 
Meſim. 2. chap. 2. | ae _— 
d1Inft.158.b, b Right (or a Mrit of Right) is a Writ of the Higheſt Nature in 
/ Real Actions, to Recover not only the Poſſeſſion, as in other Writs, 
but the Property. übe the moſt aſſured and Final Judgment. 
The Writs of Right are Right Patem, Right Cloſe, Right of Ad- 
oowſor, Right of Dower, &c, 108 
Fo 3 | Right 


„„ 55 » 
- 


Right © Patent, lies only for him that hath a Fec- ſimple in the F. N. B. 1, 
Lands or 'Tencments ſued for (not in a Rent-Charge, Common, Go. n 
againſt Tenant of the Freehold at leaſt, | ES 
Right © Cloſe, where one holds Lands and Tenements by Charter! F. N. B. 11. 
in antient Demeſne; in Fee-ſimple, Fee-tail or for Term of Life, “ Inſt, 269. 
or in Dower; and is diſſeiſed. It is directed to the Bailiff of the 
King's Manors, or to the Lord of antient Demeſne, if the Manor 
is in the Hands of a Subject, commanding Him to do Right in his 
Court. [See 11 H. 4. chap. 34:] FT $6 5 
Right of © Advowſon, lies only for Him that hath an Eſtate, or F. N. B. 30. 
Right of Eſtate, in the Advowſon to Him and his Heirs in Fec- ſim- 
ple; and is diſturbed to preſent upon an Avoidance; having not | 
brought any Action [or no Right of Action] of Quare Impedit or ll 
Darrein Preſentment within Six Months. [See 4 Ed. 3. chap. 18. 
and of an Advowſor; Book 2. chap. 2] | | 
f Right of Dower, lies where a Woman hath receiv'd only Part of * F. N. B. 3, | | 
her Dower, aid demands the Reſidue againſt the ſame Tenant in ind“, 74 
the ſame Town, ſhewing the Right to recover ſach Reſidue. It 35. a. 38 b. 


ſhall be directed to the Heir of the Husband, or to his Guardian, 39. * | 
Dower Lude nihil Habet, is where the Wife hath receiv'd no Part 

of it; as where a Man having Langs or Tenements hath made no | 
| 


Aſſurance of any Part thereof to His Wife, fo that ſhe is driven to 
ſuc for Her Thirds againſt the Heir or His Guardian. See the 20 H. 
3. chap. 1. 1 Ia. 32 h. 33 a. 38 b. 39 a. Oc. Of an Eftate in 
Dower, Book 2. chap. 1.] boot. | 
There are pther Writs of Right in their Nature, as De Rationa- 
bili parte, and Ne injuſte vexes, but now of little or no Uſe, | 


8. 


Scaudalum Magnatum, is a Writ to Recover Damages for ſcan- 

dalizing of a Peer. [See Of the Nobility, Cc. Book 1. chap. 4.] 5 

1 Seire Facias, is to call one to ſhew Cauſe, why Execution of 5 1Inſt. 290. b. | 
a Judgment ſhould not be made out, or if He can ſay any Thing in Finch 457. 
Bar of Execution. It is not to be granted till a Year and a Day after | 
the Judgment. { Ou. See Of Scire Facias Tit. Execution, infra.] It 
is in the Nature of an Action, becauſe the Defendant may plead to 
it. {See Weft.-2. chap. 45.] Within a Year Execution may be by 
Capias ad Satisfacjendum, Fieri Facias, and Elegit. ® I lies not » ; Inſt. 233, 
againſt the King. 236, 

' Significavit, is the ſame with the Excommunicato Capiendo; 
tho' the Ordinary's Certificate into Chancery is ſometimes ſo call'd, 
Significavit is an Emphatical Word in the Writ. [Sce Excommuni- 
cato Capiends.) <tr ' s 

1 Spoiation (a Way of Suing, but not ment ion d as a Writ in the: F. N. B. 36, 

Regiſter) lieth for one Incumbent againſt another Incumbent in the 37. 
Spiritual Court, where the Right of the Patronage does not eome 
in Debate; as where a Paxſon is made a Biſhop, and has a Diſpenſa- 
tion to hold His Benefice, and the Patron Preſents another Incum- 
bent. Here the Biſhop ſhall have a Spoliation againſt the New In- 


cumbent, Go. 


Sul. 
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Subpæna, is the leading Proceſs in a Court of Equity, to call 
Perſons to appear in that Court. [See Of the Cvurt of Chancery, 
2 1. ſupra.] 3 DIC! | 
There is alſo a Subpena made Uſe of in the Court of Exchequer 
60 bel Office of Pleas. [See Of the Court of Exchequer, chap. 1. 
upra. 10 ä Bas 
F. N. B. 2 36. we Superſedeas, may go in ſeveral Caſes. But in General it is a 
Finch 453- Writ to ſtay further Proceedings in a Suit, 5c. | 
'F.N.B.$o.D. 1 Supplicavit, iſſues out of Chancery directed to the Sheriff, Cc. 
81,32. for taking Surety of the Peace, when one is in Danger of being 
hurt in his Body or Goods. 5 Its 
Sur Diſſeiſin in le Poſt; is uſed for paſſing Common Recoveries. 


Tic 


De Telonio Efſendi Ouietum. [See Eſſendi Ouietum, Gc.] 
Teftatum, lieth where a Defendant: in a Perſonal Action cannot 
be arreſted upon a Capias in the County wherein the Action was 
laid; and therefore upon 'Teſtifying'or Returning Non eft Inventus 
by the Sheriff, This Writ ſhall be ſent into another County, where 
ſuch Perſon is thought to be. [See Latitat, ſupra.] | 
„F. N. B. . A. m Tolt, is for the Plaintiff to remove a Cauſe depending in a 
Finch 444 Court-Baron into the County- Court. 
F. N. B. 86, * Treſpaſs, lies for every Manner of Treſpaſs done, either direct- 
190. ly to the Sheriff to end the Matter in the County-Court, or Return- 
able in the King's Bench or Common Pleas. The Words 77 et 
Armis ſhall be in the! Returnable Writs, but not in the Former. 
But in Writs of Treſpaſs upon the Caſe thoſe Words muſt not be in- 
ſerted, tho Returnable in the King's Bench or Conimon Pleas. 


V. 


Penditioni Exponat, is a Judicial Writ directed to the Sheriff, 
Requiring Him to Sell the Goods, which He had formerly levied, 
to ſatisfy the Judgment. 95 E e e 
Henire Facias, lies to the Sheriff, to cauſe a Jury to appear, when 
a Cauſe is brought to Iſſue. [See the 35 H. 8. chap. 5. 46 5 Ann. 
chap. 16.] It is alſo the Common Proceſs upon any Prefentment, 
not being Fetony, where no Proceſs is ſpecially appointed by Statute. 
Ventre Inſpiciendo, is a Writ to ſearch a Woman, that ſays ſhe 
is with Child, and thereby with-holdeth Lands from the next Heir. 
'The Trial thereof is by a Jury of Women. | TR uy 
F. N. B. 3% Yi Laica Removenda, is directed to the Sheriff, to Remove 
all Lay Force, where Two Perſons contend for a Church, and one 
ok Them enters into it with a Number of Laymen, and Holdeth 
out the Other Vi et A4rmis. But the Sheriff ought not to remove 
» 3 loft, 161. the Þ Incumbent out of the Church, whether He is there by Right 
or Wrong. [But See 5 Rich. 2. chap. 2a 


4F,N, B. 552 4 Waſte [See of Waſte, Book 2, chap. 4. and Of Action. of Haſte, 
ſupra.] A 
* 


Chg Law of England. 577 
A Writ of * Eftrepememt is & Prohibition of Waſte in Real Actions. F. N. B. 60. 
 T Hithernam, is directed to the Sheriff, for the Taking of as many (E. N. B. 68, 
Beaſts or Goods of the Party, when Cattle Diſtrained are Drove by - 
Him out of the County; or into an unknown Place, Gc. fo that 
the Sheriff cannot make Deliverance of Them upon a Replevin, G c. 
See Weſt. 1. chap. 2. and Of an Aion By Replevin, ſupra.) | 


Ihe Firſt Ground of a Suit in the Cn, Pleas is an Original. 

By Pracipe ot Pore to ſummon, [See of a Prroipe Of Writs in 
incipio, and Pone in the Catalogue of Writs, fupra.] and is a 
arrant to every Capias to Arreſt, _- Non 215; 

An Arreſt is the Apprehending or [Reſtraining One's Perſon by Pro- 

ceſs, in Execution of the Command of ſome Court, or Officer of Ju- 

. Thete may be four, Oc. Defendants in an Original in Debt or 

Fr - But you can have But one Plaintiff in a Writ, unleſs it be 

in a Joint Action. The Capias is to be directed to the Sheriff, to 

Take the Body of the Defendant, who by his Under- Sheriff Grants 

a Warrant thereon to His Bailifls, to 4rre/t Him. [See the 1 H. 5. 


chap, 5. Concerning the Addition of the Defendants Myſtery, Gc. 
in Original Writs of Actions Perſonal, Go. and of Outlowry, poſt. 
ent N monte 


Alſo 2 Inft. 665, Cc. A- nb 
See the 5 Eliz. chap. 23. Where in an Excommunicato Capiendo; 
if The Excommunicate Perſon hath not a ſufficient: Addition, He 
ſhall not incur the Penalties of the Statute, 27 Elis. chap. 7. Con- 
cerning the Audition of Jurors, Oc „„ 
{401 k 1 N och no Wiesn 
Zy the 8 Eliz. chap. 2. if One Arreſts amy one ut the Suit of g 
Third Perſon, where there if no ſuch Perſon, or without hi Cn 
ſent ; The Offender ſball ſuffer Six Months Impriſonment, and for- 
feit Treble Damages to the Party Grieved ; and moreover forfeit 
Ten Pounds, &c. to the Plaintiff), if . known [See the 43 Elis. 
chap. 6. 6 Georg. 1. chap. 21. 6. 53+ Of making out of Proceſs by 
Sheriffs, Oc. not Having the Original.] Fg a 


: An Action will not lie, for Arreſting One without Cauſe, unleſs 1 Saund. 
It is for an Exorbitant Siafn,.. 0n-parpolſe that the Defeadant ſhould . Ls: 
lie in Priſon for Want of Bail... Lo oe 1372. 
by not — — * | 42.041 % _ _—_ phy up 

on. the Writ, to 1ay, 1 Lon at Sms of d. but He mu 

lay Hold of Him, or Touch Him; Otherwiſe It is no Arteſt. If @ * 1 ventr. 
Bailiff lays hold of One by the Hand (whom he had a Warrant W 
Arreſt) as He held it out af a Window, This is ſuck a Taking of 
him, that the Bailiff may Juſtify the Breaking open of th to 
2 Him away. * An Arteſt in the Night is Lawful. {See Of * 9 Rep. cs. 
Baill 5 Boak.-1. chap. 7s]. 4 Lu. 5 | . 34> N * xt N 

0 See the 22 Car. 2. Thug. 20. Of carrying Priſoners to 1h 

Houſes, Fecs for Waiting, &c. [2 Geo. 2. chap. 22. For the Re- 
lief of Debtors, (56. and 3 Geo. 2. chap. 27.J] oe tf 
Mote, That Y Peers of the Realm are not to be Arreſted, unleſs » Finch 355- 
upon Contempts for Reſcuing, &c.: againſt Theſe the Praceſs is by *Rep. 52,53- 
Diſtreſs Infinite (i. e.) Continual Diſtreſs. Clergymen doing Divine ? Rep. 68. 
Service [See the 50 Ed. 3. chap. 5. 1 Rich. 2. _ 16.] ſhall not be 
Arreſted. Corporations and Companies too mult be made to Appear 


1 \ © , | N . 
F - = * —— = 4 
/ 
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aeg Tine oP der ß den cet, Lander which dre cha ble 
In 2h} ene whoſo Handsſdeverthey come Member} of 
„Prem gie Privilegealfrom" Arreſts . C But Gerthe Spotter; 
a and . r —.— chap. 
b x Ventr. 1. Allo "Cley},  HBraWnies at Large „ei ts of 
299 Juſtice, are not og ts — api of of Privilege} 
"77 otherwiſe they m . their Privilege, and come off without 
<3 Toft. 141. Bath e Prong Ne any Ooürts of Nerf upon Buſi- 
x Ler. 159. neſythete, — — ProteaodBrom Artvſtsby-Moar Pro- 
nn eefs, ut hot PD ENU; thought” the Shorff — yothen be 
Committed for A Contem pt. 911A. O] ta! 3 957 2 7 Jug 5 
ud that is Supunn 5d lodiWitnoſhnmey have u Writ of Privi- 
letze to protect Him from Afreſts, Ivgoidg and Revdening) tu et99 
a 3 Inf. 140, 79 NG [Atreſts\ought to be within the Kings Palace ut Vn —— 
_ &cli whbro his Noa FPerſen Reſides ? nor of any the King 5 
1027 in Ordifidryinvany-bther Plageg without Notice firſt given to the 
Lord-Chamberlatny] that ho Rense Them, or make them 
theit Debts. No Axteſts ought ; to de e eee e. and other 
Courts oH Record. Ohiere, if the Party has H˙ Buſineſs there. No 
Arete ure ton Wales, the Conntibs Palatine; de. By Writs ifa 
ing from Weſrminſier-Hall. nds. MX: qq 
sie owned ng ni 21% . KMA 7 t ve 
do Cal al chap. y Hrreſts um Proveſs on he- Lois. 
Day ofe Ybin, nul the 2 ferving the ſame pull ſuffer Du: 
mages, as if they had done the ſame tit hoi Warrant; Except in 
E of Treaſon, Felony and Breach of the Peace. | But See 5 Ann. 
Yo wherebyiit is:Dawhul'to take up Perſons, «tht havecſcap d 
Wos th NN Bench of Fleet Priſons; oa the Boru DAH. 
3 Pte W 3iighap. 3. lion up b praſecurei q, theCourts, 
ord ar 'Waſtihinſtor- Chandery, Exchequer; Didby, Adi ru 
2 Caen Matrimonial and Teſflamemury, in the Arche] 
erogative Coin of Cantefbury ad N Lore gates und Courts. 
92 againſt any Perſn Hmitled to Privilege of Parliament, 
immediately after Diſſolution or D till the Parliament is 
baue 1 ee Arnbled i nnd imm inrely after! Adjournment of Beth 
T fourtéeen Days, Re- ft. 
dt rea that the Houſe of Commons, or uny Entitletlitoi Privilege 
of Durliament, oo not be ſubjet i 2 — During Nrivilege. 


8 


£Þideh/ 3 58. 


Dis Poiſon wats gr? agninſt Lords ty Parlianeent, 

mas A dating futh- 2 aforeſt *— may 1 ſuch Proceſi out off the 
© King's Bench, Comin Pleds;'or: Exti uer; as They might out of 
Tini of Paiellge, and may hade Proceſa agai beck of the Honſe 


of Commons; of biber Perſon! eutinled ud Privilege M Parliament, 
> * » © During ſac Tice ar aforeſaid, cout of | the ſumt Courts:by1Bkmmons, 
l 42 nite, or By Original Writ, Sum and Mi ſtreſt In- 

fintte; fil hey Appear, or * Common Hati. See n Fac. 1. chop. 

13. poſt,” Of Execution. | 033 38 Anizit * 10 91 209 2 i 

5 King's Original und n Dehtor if nat 40 hoes Privis 
ie Mania lego''of 'Parkamonty either in Lat on Equity. \ Nevertheleſs: ſuch 
a Bobo Being a Lord of N pi N _ enen 2 8 


1 41 IE * > AC 1% 224 *7] 71.8 8 #2 2710 Aal; Pro- 
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Dies Dominicus non eſt dies . 2 . 264 
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Proceedings, or being a Member of the Houſe of Commons, ſhall 
not be arreſted u * ſuch Proceſs, during the Continuance of the 
Privilege of Parliament. | #A 


[See in this Statute concerning the Method of Proceedings in 
Courts of Equity, againſt any intitled to Privilege of Parliament.} 


By the 8 & 9 W. 3. chap. 26. All pretended Privileged Places are 
taken away. [See 9 Geo. 1. chap. 28. 11 Geo. 1. chap. 22.] Fog 

By 2 Ann. chap. 18. Any Actions may be proſecuted in the Courts 
at Weſtminſter againſt any Officer of the Revenue, or other Officer of 
pablick Truft, for any Miſdemeanor, &c. relating to ſuch Office or 
Truſt, tho' ſuch Officer, &c. be a Member of Parliament. 

Provided, That the Perſon of ſuch Officer, being a Peer or Lord 
of Parliament, ſhall not be arreſted; nor if a Member of the Houſe - 
of Commons, during the Time of Privilege; but Summons, Diſtreſs 
Infinite, 8c. ſhall be i ſſued out till the Party appears. 

By the 7 Ann. chap. 12. All Proceſs whereby the Perſon of any 
Ambaſlador or Publick Miniſtet, or of His Domeftick Servant, may 
be Detain d, or His Goods Diſirain d, ſhall be adjudged void; Aud 
the Perſons ſuing forth ſuch Proceſs, Their Attornies and Solicitors, 
and the Officers executing the ſame; being Convitted thereof by Con- - 
Jeſſion, or the Oath of one Witneſs, before the Lord Chancellor, or 
either of the Chief Juſtices, ſhall ſuffer ſuch Penalties and Corporal 
Puniſhment as They, or any Two of Them, ſhall think fit. But the 
Servant of an Ambaſſador, &c. ſhall not have this Privilege, unleſs 
his Name is Regi ſtred in the Secretaries Office, and Tranſmitted to 
the Sheriffs of London and Middleſex, who mußt hang it up in ſome 
publick Place in their Office. [See the 4 Inft. chap. 26... 


See 1 Ann. chap. 6. Concerning Priſoners going out of the Rules 
to Inſtru& Counſel, (5c. 7 Georg. 1. chap. 6. Concerning Soldiers; 
5 Georg. 2. chap. 30. Concerning Bankrupts in Going to, Staying 
N 8 r from, the Commiſſioners, G c. who onght not to 
In the King. Bench The firſt Proceſs is a Bill of Middleſex on- 
ly. But if the Pefendant lives in any other County, there lies a La- 
titat directed to the Sheriff of that County. But in the King's 
Bench one may proceed by Originllll . 
In the Exchequer the Proceſs is by Subpena or Quo Minus; which 
go into Males, the Counties-Palatine, hc. 
In Courts where Writs lie not, the Suit is begun by Plaint, (i. e. 
By entring the Action and the Cauſe of Complaint; as in the Count:: 
Courts, Courts-Baron, Cc. It always concerns Common Pleas. 
The King only can begin by © Euguiry. Enquery, for the King is Finch 251, 
when Matter is found by a Jury fal 778407 Office 3. whe- 859 
ther it is by Officers Themſelves, (as, 2415 c.] Virtute Officit, 689, .. 
or. Virtute Brevis, or: by Cummiſſum to Them 1 8 Les the ger 54.59, 
2 Ed. 6. chap. 8. Of Offices, and the Expolition of that M, 1 It.. 
77. b. 2 Inft. 688, G. PET 
III. At the Common Law none could be Outlaꝛo d but for Fe- Of Outlawry, 
Iony and in Actions Vi et Armis: But fince by divers Statutes Out- A 5 
; | N. 


- 
} 
3 
% 


Au lebe of be Book IV. 


MS. dat. 


Ne Hes in many Civil Actions, as in Caſe, Dotinue, Account, 
Debt,” Covenant;: Annuity, Or. 

Ik the Defendant is not taken on the Retum of the Capias by the 
| Sheriff, Alias and Pluries Capias (for if One Precept is not ſerv'd, 
* 9 lid Nature ſhall go forth till it be-ferved, iFpofſible) 
have an Zuigent and Proclumut iun in Order to an Out- 
See of the Exigent in the Catalogue of Mrits, ſupra, and 
Eis chap 3. Pand them the Exigent being Return'd by the She- 


= 


wy 25 of the CAT, certifying the Non- appearance, the Perſon is out- 


6 Lit. 197. 


lawyd, and a General Capias itagatum may go to Arreſt the Body 
of the Dofendant, of a | Capias Utlagatum againft his Body, 
Lands and Goods. 


g By Outlawory « Man is diſabled wo fue, or to Have the Benefit 


11nft. 122.b. of the Law; for the Word Ourlat'd implies, that he is put Ou of 


128. a. & b. 
s 5 Rep. 33. gt mY Yet -Outlawry does not diſable, nor doos Error lie upon 


But He may bring Error or Attaint, See the 23 H. B. 


the Law 


* pork Roedrd, either by Return of the Zxigert, or 
the Ontlawry by Certiorari. And of this Difability all 
A. take Advantage, by ploading the Outlawry againit him; 
thall Rop his Proceedings, "till Ho hath reverſed the 
wins Oatieiny in a Comnty-Pularine, dcr. mall not diſable 
the Plaintiff, to fue in any Court at Nefmuſtor. 
An Executor or Adminiſtrator mall not be diſabled by 8 
For He ſhes in the Right of the Teſtator or Inteſtæte. And by th 
like Reaſon a Mayor and Commonalty ſhall maintain their Aon, 
| though the Mayor is Outla wd. [See Gf Exconmunication, chap. 1. 
| adit, A Woman cannot properly be faid to be Outlaw d, but Waio'd, 
as ore left oat and not regarded; beeanſe Women are not ſworn 


eee 


in Leets and Turns, to beat Allegiance to the King. Therefore 


1 2 as the uſtial Conſe is. 
tte 


19 * 25 w 5 Ly 1417 Miner, 9 8 FED emien Leere nn rh ge 2381 


| on. * Infant under twelve Fears of Age cannot be Gutlaw d. A 
the Realm eannet be Outlaw d in Civil Cauſes, by Reaſon 
of ire Din, For it catinvt be intended, that a Peer is without 


ndgment er Outlewty b gen by this Oenenen in che County 
in 1 11 Places except Londun; where the Lord Mayor by Cuſtom — 
e He % Return d Ourlaw d, He may fuper- 


8 Se and Judgment of 'Outfawry is given by the Recorder. 


ede e and appear without Bail, be the Debt never ſo 
eat. So he may if he is derum d Onde eue ern 


Ontlawry ma be Zee whether hs bbb 
5 Re | Maino Inform the Court of ſome Fault in the Pro- 
ceedi Plea, whith is out of Uſe. 3. By che Rings Pardon. 
bem Error, ThePirft way dy "Motion is the moſt uſual; 
* oft any Objection will ſerve. Ihe Sea bie ef Additions, 
. Oh. J. An and = Taft 663; Ge. 31 Blizz ch. 3. Howhothusre- 
San Outlawry, mult have an Attorney of Retord proſent, to 


* e un Appeattifice tö a Ne Origital; Le muſt alſo put un 
Ve Bail, if thi > Debt or Dartege amour to 20 , ot above. © 


3 Fo 4 | ens 
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An Outlawry after Judgment cannot be Reverſed, till the plain- 
tiff hath acknowledged Satisfaction on Record, or the Defendant 
hath brought the Money into Court. [See Of Execution, in fine, 


poſt.) 


By the 4 & 5 W. & M. chap. 18. In the King's Bench, One may 
appear by Attorney, and Reverſe an Outlawry without Bail; ex- 
cept in Treaſon and Felony ; or where Special Bail ſhall be order d 
by the Court, &c. And if any Perſon is taken upon a Capias Ut- 
lagatum, The Sheriff (where Special Bail is not Required) may 
take an Attorneys Engagement to appear for Him, and may there- 
upon Diſcharge the Defendant. And where Special Bail is re- 
quired, He ſhall take the Defendant's Bond, with one or more Sure- 
ties, &c. to appear by Attorney, and then may Diſcharge Him. 


[See Of the County-Conrt, chap. 1. ante. Of Proceſs, and of 
Forfeiture, chap. 5. poſt. | 1 


IV. If the Defendant is arreſted, The Sheriff by His Officers takes Of Appear- 
a Bond (according to the Nature of the Action) either for His 4p- Bail. and 


pearance or for Special Bail. If the Action Requires only an Ap- 
pearance, Then an Attorney for the Defendant may back the She- 
riff's Warrant, by Indorſing, that He will appear for the Defendant 
at the Return of the Writ, and File Common Bail. [See infra, 
and the 23 H. 6. chap. 10. 13 Car. 2. chap. 2. infra.] 

But if the Defendant does not appear (i. e.) does not find Common 
or Special Bail, the Plaintiff's Attorney muſt call on the Sheriff for 
the Return of the Writ, or for an Anſwer endorſed thereon, whe- 
ther the Defendant is arreſted or No. If He does not Return it 


upon a Rule given, He may be amerced, or He may be ſummon'd 


before a Judge, to ſhew Cauſe, cc. Where a Cepi Corpus is Re- 


turn d, and yet no Appearance or Bail, There may be a Rule to 


bring in the Defendant's Body, Oc. But generally the Sheriff having 
taken Good Bail, will on a Rule Return a Cepi, and aſſign the 
Bail-Bond to the Plaintiff, and often on Requeſt without a Rule; 
and then you may arreſt the, Defendant and the Bail on the Bond 
in your own Name. [See the 4 0 5 Arn. chap. 16.] This is call'd 
Bail to the Arreſt. | + 138 


An Officer of the Court is always in Court, and muſt anſwer an 


Action, elſe He will be Condemned. Thus it is of a Priſoner in the 
ſame Court. tes COT A SC Er 
There are but Four Ways by which a Defendant can appear (vis.) 
in proper Perſon, By Attorney, By Guardian, By Prochein Amy or 


Next Friend. The firſt Two are the uſual Ways of Appearance; 


the other Two, are Privileges, given to Infants, or Thoſè that are 
under Age. [See what Time, after the Return of the Proceſs, the 


Defendant hath, to cauſe his Appearance or Common Bail to be 


enter d and filed, 5 & 6 WW. G M. chop "Adv 
The Manner of Appearing is by Bail.  _ 


Freeing or Setting at Liberty, One arreſted or impriſon'd upon an 
Action, under Surety taken for his Appearance at a certain Day and 
Place. The Priſoner is ſuppoſed to be Delivered into the Cuſtody of 
; $6 b „ þ 1 So NIV: l 1 | 'Thoſe 


FEeee?” 


j 


i Bail (Ballium, from Bail, a Guardian, Keeper or Gaoler) is a i 4 tn. 178. 
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k 4 Inft. 179. 
5 Rep. 70, 71. 


Thoſe, that bind themſelves for his Appearance; who are to anſwer 
the Party, if They do not produce Him. 

Bail is either Common or Spectal. Common, becauſe any Sureties 
are taken of Courſe, as Zohn Doe and Richard Roe, and is nothing 
but a mere Form upon Appearance. Special, becauſe in Cauſes of 
Greater Weight, the Sureties muſt be Men of Special Subſtance and 
Eſtate, anſwerable to the Action. This is to be given at the Return 
of the Writ before a Judge, or before Commiſſioners in the Country. 
oo the 40 5 V. & M. ch. 4. poſt. ] When accepted, it is to be filed. 

t doth engage, to ſatisfy ® the Condemnation and Coſts, or Render 
the Defendant to Priſon. The Bail upon a Writ of Error cannot 
render the Party in their Diſcharge, becauſe They are bound to pay 
the Money, if Judgment is affirm'd. [See the 3 Fac. 1. ch. 8.7 In the 
King's Bench when the Proceedings are by Bill, the Bail are not 
bound in a certain Sum to the Plaintiff; but only undertake that the 
Defendant ſhall pay the Condemnation-Money, or Render His Body 
to Priſon. The Recognizance, being General, ſhall be reduced to a 
Certainty by the Judgment. But in the Common Pleas the Bail are 


bound to the Plaintiff in a certain Sum. This is Bail to the Action, 


If the Defendant is indebted to the Plaintiff to the Value of Ter: 


Pounds, or upwards, He may be forc'd to put in Special Bail. But 
in Actions on the Caſe for Words, Account, Common Batteries, 
Treſpaſs and Eje&ment, Covenant, un leſs to pay Money, for Breach 
of a Condition, upon Penal Statutes, a By-Law, and upon Bonds 
with Collateral Conditions, Special Bail is not uſually Required. 
Neither will Special Bail be Required againſt Heirs, Executors or 
Adminiftrators, in any Action brought againſt Them for the Debt 
ofthe Teſtator or Inteſtate; unleſs where they have waſted the Goods 
of the Deceaſed, and the Action is grounded on a Deoaftavit. Nei- 
ther will They be forced to give Bail upon a Writ of Error. But in 


1 Lev. 204. the Courts of Loxadbn, and in other ! inferior Courts, Heirs, Executors 
: Dany. Abr. and Adminiſtrators muſt give Special Bail. m Where the Husband is ar- 


681. 
m I Roll. Abr. 


583. 


reſted for the Act of his Wife, he is bound to appear for himſelf and 
his Wife, and to put in Special Bail, if the Action requires it. If the 


Wie is path arreſted upon a Writ againſt the Husband and Wife, the 


mall be diſcharged by Superfedeus, upon entring Common Bail. 

Worte, That tho the 'Capins requires Special Bail, by Claim of 
Debt or Damage to the Value of 10 J. or upwards, yet if the Defen- 
dant does make Afaavit (or Oath in Writing) That He does not 
Otbe the Plaintiff 10 l. The Court upon Motion, or a Judge in His 
Chamber, will Order a Common Appearance to be atcepted ; un- 
leſs the Plaintif can ſhew Cauſe to the Contrary, by Swearing that 
10 l. is due, or (if his Debt is under 107.) That He is afraid of loſing 
it. LO. See the 11 & 12 V. 3. cb. 9. For * Bail in Vale, and 
the Counties Palatine, where the Cauſe of Action is 20 /. or up 
Wards. ] Special Bail is required in the Kizg's Bench, in all Cauſes 
of Removal by Habeas Corpus, Writ of Privilege, Certiorari, &c. 
[See the 1 Darv. Abr. Tit. Bail.] Privileged Perſons of the Court 
ſhall not regularly be forc'd to Special Bail. But if They bring 


Actions againſt another Perſon (who is not privileged) they ought 


to have Special Bail to their Actions, tho' under 10. 


_ .. "The Cognizors of Bail muſt Juſtify Themſelves in open Court, 


either by Oath made in Cburt of their Abilities, or by Affidavit be 


+ | fore 


* 
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fore ſuch Commiſſioners, as took the ſaid Bail, or before One of the 
Judges of the Court. 


* Pledges for the Plaintiff are now ſet down only as Matter of * 4 Inft. 180. 


Form. [See 4 & 5 Ann. chap. 16.) 


By the 23 H. 6. chap. 10. Sheriffs, &c. ſball let out of Priſon all 
* Perſons arreſted by them in any Perſonal Action, or on Indiftment 
of Treſpaſs, upon Reaſonable Surety of ſufficient Perſons, &c. to 
keep their Days in ſuch Place, as their Mrit, Bill or Warrant, ſhall 
require; except Perſons in Ward by Condemnation, [See the 2 H. 5. 
ch. 2.] Execution, Capias Utlagatum, or Excommunicatum, Surety 
of the Peace, or Committed by Command of any Fuſtices, or Vaga- 
bonds refuſing to ſerve according to the Statute of Labourers. 

The Sheriff, &c. ſhall take no Bond of any ſuch Perſon arreſted, 
but for Appearance at the Day and Place, and to Themſelves on- 
_ by. Bonds otherwiſe taken, 3 Colour of their Office, to be Void; and 

the Sheriff, &c. to forfeit Treble Damages to the Party Grieved, 
and 40 l. to be Divided betwixt the King and Proſecutor. 


Fc v Sc. could not let ſuch Perſons arreſted to Bail before 
is 3 | 

The Act extends only to Perſons in their Cuſtody, and not to an 
Obligation made to the Sheriff, Oc. or the Plaintiff for the Execu- 


tion upon a Piers Facias. | 
An Obligation with a Condition to ſave the Sheriff harmleſs 


(who let One to Bail, who was not Bailable) is void by the Com- 
mon Law. [See This Act expounded, 10 Rep; go, c.] . 


By the 13 Car. 2. chap. 2. None arreſted by Proceſs out of the 
King's Bench or Common Pleas, in which Proceſs the true Canſe of 
Action is not expreſſed, and for which the Defendant is Bailable'by 
the 23 H. 6. chap. 10. fhall be forced to enter into Bond with Sure- 
ties for Appearance in any Sum exceeding 401. which Bond after 
Appearance by Attorney ſhall be Diſcharged. © 

" This Att Pall not Extend to Writs Cap. Utlagatum, Attach- 
ments upon Refcons, Privilege or Contempt.” © r 
This A& was the Occalion of inſerting the Words Ae etiam Bills 


, [By 12 Geo. 1. chap. 29. 5 (eo. 2. chap. 27. Where the Defen- 5 
dant is not to be held to Bail; he ſhall 4.2 be arreſted, but TRY * 
with a Copy of the Proceſs, See 2 Cen. 2. ch. 22, # Sao, 2. ch. 27. 


in Writs iſſuing out of the King's Bench to hold to ſpecial Bail. 7 f Judic. Au- 


Arreſt, C140 233166 00 20 T3943 YZ | Fri 43 49 F454 % 

_ By: the g &.5 W. & M. ch. 4. Two Judges of the King Bemob, 
Common. Pleas and Exthequer (whereof the Chief Fmſtive and C: o 
_ Baron,un the reſpitiive Courts to be one) may by Commaiſions wilder 
the Seals of the [add Courts, iupocver Per ſoni (other than Common 
Attornies and Sollicitors) in every Cunts, to take Recognizances of 
Bail ia Canfes depending in their ſeveral CD rt. 
_* The. Zuſtices and Barons. reſpettively may male ſuch Rules for 
| Juſtifyin g ſuch Bails, as to them fhall feemt'mcet, by Affidavits before 
the Gommi ſJioners ; fo as the Tognizors he not compelled to appear in 
Perſon. in the ſaid Courts to Fuftify Themſelves, mnleſs They live 
in London or Weſtminſter, or «0irhin Ten Miles there. 
Any Fudge of Afſize may take ſuch Recognizance of Bails, &c. - 
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n Terms of 
the Law, v. 
Bail. 
4 Inſt. 179, 
180, 


H. P. C. 96. 


Of the De- 

claration. 

© 1Inft. 17. a. 

303. a. & b. 
inch 357. 


P 2 Vent. 
259, Ec. 


— 


By the 4&5 W. & M. chap. 18. The Sheriff pon a Capias Utla- 
gatum may take Special Bail to appear by Attorney. | 
By the 1 Ann. 7 6. Where Perſons eſcape out of Priſon, and 
are Retaken and Baild, The Bail ſhall be Diſcharged on a Mrit to 
55 Sort, Commanding Him to keep the Priſoner in Diſcharge of 
1 UE. Al . | k ; 3 | | 
_ By. the 48 5 Ann. chap. 16. The Sheriff may Aſſign Bail. Bonds 
to the Plaintiff, which he may ſue in His own Name. [See the 21 
Jac. 1. ch. 26. 4 6 5 NM. & M. ch. 4. For Perſonating Bail, Gc.] 


One that is Bail cannot be a Witneſs for the Defendant upon the 
Trial ; But the Court upon a Motion will diſcharge the Bail, upon 
Giving other ſufficient Bail. 1 | ED WS; 

n Mainpriſe (Manu captio, a Taking into the Hand) ſignifies ta- 
king a Man into Friendly Cuſtody, who might otherwiſe be com- 
mitted to Priſon, upon Security given for His Appearance at a Time 
and Place Aſſigned. He is ſuppoſed to goat large, and to be at his 
own Liberty, under no Poſſibility of being Confined by His Main- 
pernors or Sureties, as in the Caſe of Bail. Mainpriſe is more large 
than Bail. For every Bail is Mainpriſe, but every Mainpriſe is 
not Bail. [Sec Of Bail, chap. 5. poſt. ] b 
When the Plaintiff and Defendant appear, then follows the De- 
claration. 71 


V. © The Declaration (Narratio, the ſame in Effect which the 
Civilians call a Z3bel) is a Setting forth in Writing the Demand or 
Complaint of the Demandant or Plaintiff. againſt the Tenant or De- 
fendant, who. is ſuppoſed to have done the Wrong. It is grounded 
upon the }/7:t in the Common Pleas, but upon the Bill in the King's 
Bench. ? In the Common Pleas it is uſual to Declare in any Ac- 
tion upon a OQuare Glauſum Fregit, as they. do upon a Latitat in 
the King's Bench. 'Theſe Courts do differ ſometimes in the Forms 
of their Declarations. What I call in General a Declaration, is 
more properly call'd a Cut in Real Actions, and a Declaration 
in Perſonal Actions, tho theſe are ſometimes Confounded. .,_ . 


:, 2 


The Declaration muſt ſet forth the Plaintiffs and Defendant's 


0 Names, the Nature of the Action, the Cauſe or Matter of Com- 


plaint, and the Manner of it, the Time and Place, and the Damage 


ſtain'd. For it is an Expoſition of the Writ with the Addition of 


Time and Place, r. It ought to be true, clear and certain, for the 


Court is not to take things in it by Implication. But it is not nece{- 
ſary to ſet forth Matters of Fact, as in Bills in Chancery, &c. For 
thoſe are to be Heard and Tried by a Jury. If a Declaration, &c. 
is Defective, it may be aided ſometimes by Samet. They are 


_ calf'd the Statutes of Feofarls from Jay faille, I have faild.*. [See 


the 46 Ed. 1. chap. 21. 8 H.'6. chap. 12. and chap. 15. 32 H. S. ohap. 


30. 18 Bliz."chap. 13. 27 Blis. chap. 5. 21 Fac. 1. chap. 13. 166. 


17 Car. 2. chap. 8. 4'& 5 Ann. chap. 16. 9 Ann. chap. 20. 5 Geol. 
chap. 13. 4 Geo. 2. chap. 26. 5 Geo. 2. chap. 27. 6 Geo. 2. chap. 6, 
14. And\/ſee'1\Darv. Abr. Tit. Amendment.) JJ 20ND! 
An Audita"\Ogerela' and a Soire Faciat are in the Nature of 
Declarations, and do ſet forth at large the Cauſe of the Plaintiff's 
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Ch. 4. ; Lows: of England, 


By the 36 Ed. 3. chan 13. MI Pleat, which are pleaded 6 in any 2 of 
the King's Courts, ſhall * ' pleated. and paris in the Engli 
Tongue, but emered and enroll d in Latin. 
| [By 4 Geo. 2. ch. 26. 5 Geo. 2. ch. 2 7. 6 Geo. 2. ch. 6, & 14. All 
IWrits, Pleadings, Ke. 5 be in the Faglih 2 


Whero ;theis is a 4 Lare Word; which is falfly Engliſhed, the « 5 Rep. 121. 
Eneliſh Word ſhall be adjudged void, and the Latin 7ord ſhall 1e Rep. 133. 
ſtand. And where there is no Latin, yet if it is ſignificant, and 
hath the Countenanee of Latin, by adding ati Auglice to it, it is 
good. As Velvetum, Anglice Velvet, Operimentum, Aug lice a Rug, 
&c. But where ſenfleſs Words, which fignify nothing, are uſed in a 
Declaration, They are to be rejected; yet they hall not hurt the 
Declaration, if it is good without then There are Words fignifi- 

cant and known to the Lawyers, though they have no Countenance 
of Latin; as Meſuagium, Toftum; Gardinum, Ce. There are then 
Four Sorts of Words, that paſs under the Name df Latin, 1. Good 
Latin, allow'd by La and Grammarians. 2. Falſe or Incon- 
gruous Latin, which ſhall abate Original Writs; but ſhall not 
make void any Judicial Wii, Declaration, Plea, nor any Grant or 
Deed: Eſpecially if a made Word has any Countenance of Latin, 
and an anghice added to it; 3. Senſeleſ: Words and of no Signiti- 
cation, and which have-not 407 Countenance of Latis. 4. Words 
of Ant, ſignificant and known only to the Sages of the Law, though 
not to Grammarians, -which may be'call'd Lawyers Latin. n 
leſs Words only are abſolutely rejected. 
The Plaintiff after the Return of the Writ hath T0 Terms, to 
Declare; the Term, in which the-Writ was Returnable, being Ree- 
koned for One: If he does not deliver to the Defetidant's Attorney 
A eee nn Effin Day of the Second 
TI 0s 8 Nr obliged | : Bin 324 om: 

e i 4 is Vor 00745 | & u- 

parlance, Lieemis In Cons a Craving of a-lopger Time, 
and lies in * Real, Mie * Perfonal Actions. If no Dedatation * zInf. 125; 
comes in before the Riſmp'of the Court the laſt Day of the Second 
Term (after a Rule given for that Purpoſe is out) The Plaintiff may 
be Nonſuit, and the ene may ſign a * Proj. (Non 18 
uf) and have His Coſis for net declaring 0 T0 erms. [See 
the 13 Cor. 2. 2. ] A Wa [ttt is 2 from a Retraxit.” A 
Nonfartt is ben plaintiff upon Demand ſhould: MERE Os; 
and he makes Default by not proſecitihg His Suit with Eflect, or elſe 
by refuling to ſtand a Verdict upon T But a r Retr abit is a Ve- 4 N. B. 
of the Su er Plea i dle Plaintiff or Defendant ; Rep. 58, 


luntary renouncing 
preſent in Court. Upon 4 Nynſuit N 6; and fo regu- 59. 
fuarly after Appearance, One may commepce his Aida age in, it 1 Laſt. 8b. 
not upon a Reiraxit. But in a "Opare Hupbllit it is" reren ; be- 1 Roll aur. 
cauſe the Defendant mall haves Writ tothe Biſhop, "And Kedſuit 34. 
aftet' ance is al in an Appeal, aud. t. Kttai t. 3 Gre, 5 
Tbe King cannotbe"Nonſult; Put tis Rttomey Generel er 
an Hern non bult ang 11 winch Hari he a des. „ 
Dur as laermet "qui faut, & ee 
11 * ce TOR eds nl be. "+ 25 
t 15 v7 nd 91 wy Ay 1 05 1 . Mo n Laue Fi Y | 
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tdttzzes agaigſt che Juriſdigion of the Court, To the Writ and 
_ +42 +... | Aarations ce. [See Of Neump rer, fr,. 


/ 


— 


By the 4 & 5 W. & M. ch. 21. Where the Defendant is Taken, 
or Charged in Cuſtody, upon any Writ out of any of the Courts at 
Weſtminſter, or Impriſon d for Want. of Sureties for Appearance, 
The. Plaintiff before the End of the next Term after the Writ is Re- 
turnable, may Declare againſt the Priſoner in the Court, and may 

Cauſe a Copy to be delivered to the Priſoner or to the Gaoler or 
Keeper; to which Declaration the Priſoner ſhall appear and plead; 

or othermiſe the Plaintiff, ſhall haue Fudement. Or if the Defen- 
dant appears, and will not take the Declaration, The Plaintiff may 
have Judgment againſt Him by Nil dicit, &c. and a Mrit of Eu- 
quiry ſhall be awarded to enquire ¶ Damage. 

[See the 8 9 V. z. ch. 27. Concerning the Delivery of a Copy 
of a Declaration againſt a Priſoner in the Flect. 4 & 5 Ann. ch. 16. 
Concerning the Filing of Warrants by the Attorney of the Plaintiff 
| 6 =] io — ᷣ nv 7 
Finch 431. Vote, That there muſt be a f Contizuance from Day to Day till 
ä the End of the Suit. Day in legal Underſtanding is the Day of 

| Taf. 14. b. Appearance of the Parties or Continuance of the Suit. If the Plain- 
34. b. APpea | 
tiff doth nothing, it is calld a Diſcontinuance (viz.) Of the Pro- 
ceſs, and He muſt begin His Suit again. [See 1 Ed. 6. chap. 7. 8 Elis. 
chap. 2. 46 5 V. &. M. chap. 18. 1 Ann. chap. 8. 
Of Pleas, - VI. Pleadings (Placita) largely taken are all the Sayings of the 
Parties to the Suit or Action after the Declaration, until Iſſue in 
Law or Fact is join d. But Here I take Them for the Defendant's 
Anſwer to the Declaration of the Plaintiff. If a Copy of the De- 
claration is delivered to the Defendant's Attorney before the Eſſoin 
Day, He may de compelld to plead that Term; or elſe Judgment 
may be enter d againſt Him. By Courſe of the Court the Defendant 
is to anſwer the ſame Term in which He appears, if it is an I uable 
Term, and the Writ be Returnable at the Beginning thereof. But 
_ uſually the Defendant hath Time to plead till the next Term. [See 
the late Rules, made in the Chmaun Phas,, Eafter 3 Geo. 2. and in 
the (King's Bench, Trin. 5 & 6 Geo. 2. that on Proceſs returnable 
_ * the firſt or ſecond Return of any Term, if the Plaintiff declares in 
London or Middleſex, and the Defendant lives within twenty Miles 
London, the Defendant ſhall plead within four Days; otherwiſe 
Aae Days) L G i yam ae or an ae 
After the Declaration, and before the Defendant can be forced to 
plead, There is often a Prayer of Quer (or Demand to Hear) of a 
Deed upon which one is ſugd.. And then an Vnparlance (from Par- 
ler To Speak) Pisten Petition is g. Larger Day given by the 
Court. And this Imparlance. is either General or Special. General, 
Which is ſet down 1nGeneral Terms, without any Special Clauſe. 
_ Special, with ſuch like Clauſe inſerted (ig.) Saving all Advan- 


Y ry 44,4 
s 2 


4204. n 8 wax 2 | en ; 109. 0 
« Finch 36, ö Ehe Bea or Defenig; is either Dilatory or a Plea to the Alion. 


363i 364"; » 1. Dztatory, either in Diſability or Abatement. In Diſability, to 


. the Fariſdittion of the Curt, or to the: Perſon pf the Plaintiff, as 


-» Lit, 136, that, He Hues ach Suit by Reaſon that He is an d Alien 
| 8. 128, fs Out 2 


Enemy, Outlaw id, under - Premanre, under Attainder, !Excom- 
S | ay d. In Abatemem for ſome Fault in the Writ, Declaration, 
ec. for Diſability in the Perſon. This only ſtops the Cauſe for a while 
the Defects are remov'd. [See the 8 & z. vb. 10. Where 


| 1 
the Pla if or Defendant dies, Oc. UPI VEN win ac 1 5 Ay 


- 
* 
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. 
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Ch. 4. Laws of England. 587 


| By the I Ed. 6, chap; 7- Creations of Honour, | depending Suit, 
ſhall not Abate Writ or Action. . | 


Abe Defendant muſt Obſerve this * Order in his Exceptions (viz.) IInſt. 303. a. 
1. To the Juriſdiction of the Court. 2. To the Perſon, Plaintiff or 7391 
Defendant. 3. To the Declaration. 4. To the Writ. 5. To the 
Aeon," 7 132377, T6 Of EMO R$ bag rn 


' By.4 & 5 An. ch. 16. No Dilatory Plea is to be admitted with- 
out Aﬀidavit of the Truth Theregf, or fome Probable Matter ſheen. 


2. A Plea to the Action is that which goes to the Merits of the Fitch 358. 
Cauſe or Action; and is either General to the Declaration, as in 
Cafe; Treſpaſs and Trover, Not Guilty; In Debt upon a Contract 
without Specialty, Nil Debet per Patriam; In an Action of the 
Caſe upon in e, Nom Afſumpſit;' In Covenant, Performance 
of Covenants; In Debt on Bond, Nom eft Fattum, c. Special, which 
ſetteth forth the Matter Pleaded at large with apt Concluſion to the 
Declaration or Action. The Special Pleas are many, as Per Dures, 
Per Minas, Pleas in Juſtification, as Son Aſault Demeſne in Aſſault 
and Battery, (i. e.) That the Plaintiff ſtruck the firſt Blow, c. that 
therefore the Battery was occaſion d by His own Aſſault. 2 In Treſ- 1 inf, 
paſs,” If the Fact was Committed, and one hath Cauſe of Juſtifica- ry 11 
tion and Excuſe, He muſt Confeſs the Fact and plead the Special * * '* 
Matter. But if He pleads Not. guilty; He cannot give the Special 
Matter in Evidence. In Detinue, the Defendant on Nox Derinet 
pleaded cannot give in Evidence, that the Goods were pawn'd to him. 
In Waſte, on N-WWafte pleaded, One. may give in Evidence Ligh- 
tening, Enemies, (5c. for this will prove it to be no Waſte. But he 
cannot give in Evidence Juſtifiable Waſte ; as that he cut down 
Trees to Repair the Houſe, or any other Special Matter. In all theſe 
Caſes and the like, One. muſt confeſs and plead Specially. / + 

If the Defendant in any Action Pleadeth a Plea, which is a;ſuffi- * ilaſt.3 72. a. 
cient Anſwer, and Deſtroyeth the Action of the Plaintiff, it is a Pe- 
remptory Exception, and is call d a Plea in Bar ; becauſe it Batreth 
the Plaintiff of his Action. As a Releaſe, The Statute of Limita- 
tions, b Eſtoppels, (i. e.) when a Man's own Act or Acceptance Stop- * tIn.z52.a. 
peth Him to allege or plead the Truth. [See the Kinds of Eſtoppels, 
and the Rules concerning Them. 1 Inſt. 252. 4. & b.] Accord or 
Agreement with Satisfaction, Arbitrament or dn Award, Perfor- 
mance of the Condition of a Bond, Gc. If One under Age pretends 
that he is of full Age, and enters into Bond, tho He may Avoid. it 
by Pleading Nonage, yet You may Indict Him for a Cheat. | 2 ?] 
There are alſo Temporary Pleas in Bar, or that Bar only for ſome 
Wine, 27, 3 ot inet 24. on0- wind: 3054 ee 

There is alſo a Plea call'd a Foreign Plea, as to an Action in 

the Marſhalſed-Court, That the Cauſe, of Action did ariſe out of 
the Juriſdiction of that Court; and the like as to other Inferiout 
Courts; That the Lands in Queſtion are Antient Demeſne, and to 
be pleaded in the Court of the Manor, of which They are Holden. 
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f © Confeſſion is alſo a Plea to the Aion, where the Defendant 
Confelles, the Plaintiff's Action to be Good. \ 

This is the ftri& Signification of a;Plea. But in a Large Senſe, 
| when the Defendant has pleaded, the Plaint;f pleads too, and An- 
Hat. eg. ſwers the Defendant 2 Plelsebich is call'd.a Replication. The d e- 
Finch, Book plication. muſt not 7 5 from the Declaration; bat muſt U and 
+ 0B. * —— the Cauſe, of the Plaintiff's Action. Otherwiſe it will be 

epartare in pleading, a Going to another Matter, and a Sayi 
1 Ing. 7 nſaying ; - which the Law will not allow. © A Rejoinder ( Vi- 
3. b. 304. a. pligatio) is. the Defendant's Anſwerito the Replication, of the Plain- 
inen. eh. 36. tiff. A Surrejoinder '(: (Quadr ughizatio) is the Plaintiff's Anſwer to 
the Defendant s Rejoinder metimes, though very rarely, the 
Parties go. ſo far in Nleading, that it comes to a Reltuter. A Re- 
butter from (Bouter Rehe 1 To put back) is the Auſwer of the 
Defendant to the Plaintiff's $yrxgjoinder. Sunrebhutter is the Repli- 
cation or Anſwer of ahe Haintiff to the Defendant's Rebut ter. 
Some Particulars often ariſe in the Courſe of Pleading, (eig.) 
Traverſes, Auer ments, Prateftando's, Nucare Prift, Que aii Badem, 
Cc. Colour, [See 10 Rep. 90, Oc) Departure, Ge. which ſome 
'Fhink to be full of e But ſee the 4 & , Aun. 
16. 5 Georg. 1. chap. 13. | 
chef Traverſe Jraverfer Transfgere, To Strike through) tome 
— in the Declaration or Pleadings, is 
mo a \paxticalarly to Deny it to be true in theſe Words is) | 
| Alger hoc, Mat boat That, &c. R of the Matter or Man- 
at, Of the Day, Near, or (Place. A Traverſe is Good, hen it 
Traveiſes that Part of it Which through, or makes an End 
of 5% 42 . ** by the * {bop 
Ann. chap. 16. 1.2 ery INES to be Triahle, other- 
955 the. Cane will never be at an End 
f 1Infl,z03.4, | | All Pleas in the Afirqative ought to þe * Acer 'd with Hoc Parg- 
wry vgs are but a Negative cannot be Auerr d, beeauſe it gan- 
not be Prayed the 4 & 5 Aur. chap. 16.] This Affirmative is 
what is call'd an Ks and is General as befarementioned, 
with Hoc Paratus, G'c. Particular, as where the Life of Tenant 
for Life or in Fail, or the Age of a Perſon, &c. are Averr'd. [For 
Proteftiandos, Cafe wg and Avoiding, Uncore Prift, Que eft Ha- 
dem, © c. See Blacitandi, Bobus's Infliitutio Legalis, Ge. 
Ang the Books Batries ; Of which there are great Variety, | 
18 Ever Plea muſt be Dire, and not by Way of Argument or 
; A double Plea will be Diſallow d. ¶ But 0:46 5 Ann. 
Defendagt or 'Fenant, . Plaintiff in Reple- 
rd, with Leave, may as many ſe- 
0 See alſo Of Repkein, ſapra.] 
g of Bvery One ſhall be taken gore againſt 
bimblr. For Every One is Preſum' d, to make the Beſt Of His 
Own Cauſe, 
> 5 Rep, 91. When One ish Authorized to do any Thing by the Common Law, 
283. "i Grant, Commiſſion, A& of Parliament, by Cuſtom, He ought te 
piſs tho Sine and Ed of the fans acoordingy ee 
| , ' Kok | | 8 


—— — 
* Ambiguaum placitum interpretari debet contra pruferentem. 1 laſt. 303. IA 


© Finch 387. 


s 1 Inft.203, 
„eb 


Ch. 4. Laws of England. . 


gularly when One doth any Thing by Force of a Warrant or Autho- 

rity, He muſt plead it. But Generally in late Statutes there is a 

Clauſe to empower One, that is ſued for Executing an Authority 

given in Them, To plead Not Guilty, and to give the ſpecial 

Matter in Evidence, [Sce infra Of Juen. N 
Whenever One cannot have the Advantage of the Special Mat- 

ter by Way of Pleading, i He ſhall take Advantage of it in the 1 Roll 

Evidence. 994 +96, 
The Pleadings which amount to the * General Iſſue, are not to 1 In :8;. «. 

be Allow'd, but the General Iſſue is to be Enter'd. | * 1 Inſt. 303.b, 
[Sec, Where a Defendant will not Plead, Of Judgment by De- 

Fault, infra. And the 4 Georg. 1. * 11. For Tranſportation of 

Unlawful Exporters of Wool that Refuſe, while in Priſon for Want 

of Bail, to plead to the Declaration, (5c. ] 


VII. When the Parties by Plea, Replication, Rejoinder, 6c. arc Of Iffues. 
come 60 Something affirmed by One, and denied by the Other, They 
are at Iſſue. 

I Tue (From Iſuer, Emanare, To Flow, Exitus) is a Single, . Inft-126 4. 
Certain and Material Point, Iſſuing out of the Allegations and Pleas 25 Hop 33 
of the Plaintiff and Defendant, Conſiſting Regularly of an Affirma- 4. chap. 35. 
tive and Negative, to be Tried by Twelve Men. Upon a Writ of 
Right It is call'd the n Miſe (from Mitto) becauſe the whole Cauſe "11nft.294.b. 
is. put upon that Point. Miſe is alſo taken for Expenſes, as Miſe et Finch 398. 
Cuſtagia. | n 1 N 

Te has ſeveral Significations in Law. Sometimes it is taken for 
the Children begotten between a Man and his Wife, Sometimes 
for Amerciaments and Fines, and Sometimes for Profits of Lands 
and Tenements. But here it is taken for the Point of the. Cauſe 
depending in Suit, whereupon the Parties Join, and put their Cauſe 
to Trial; which is Properly a Traverſe. ee Nenn 

Iſſues in this laſt Senſe are of Two Kinds (9jz.) Upon Matter of 
Law, or upon Matter of Fatz. F 

1. An Iflue join d upon Matter of u Lato, is to be Determin d by "Fineb,Book 
the Judges; and This is call'd a Demurrer. A Demurrer (from 1 toe. 1 
Demorari, To Abide) is an abiding in Point of Law, and a Refer- 72. . 
ring to the Judgment of the Court, whether the Beclaration or ky "+ p44 
Plea of the Adverſe Party is ſufficient in Law to be maintain'd. 

When the Demurrer is join d, The Caſe is made a Confileum,: and is 

to be argued by Council on both'Sides; and then tlie udges give 
Judgment; taking it for Granted, that he that Demurteth in Law, 
confeſſeth all Matters of Fact, that are well and ſufficiently Plead- 

ed; but not otherwiſe. If the Judges are Equally Divided, G0. 
The Cauſe may be Adjdurn d into the Exchequer- Chamber, to be a! 
argued by the Jud es. [See 14 Ed. n 414 nn” 
A Demurrer is either General or Special. -Ceneral; which ſhews i  - 
no Cauſe. a att grey Py of 11 and oo 
does particularly Speeify'it.' + [Scee\the 27 Elia. chap. 5. 46 5 Ann. 
chan 6.] In which laft Statüte * not to M2 Fre 

{5,4 Ffff 2 Defect, 


S 
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* 


Oportet quod res certa deducatur in exitum aut judicium. 3 Rep 3 38, 61. 
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Defect * ſueh as gre ſpecially ſot down for Cauſes of De- 
urrer. 
® If the Folge is Difficult be Decided, It is Publickly argued by 
* Judges of the Court. Jes e Of Judgment, infra.] 
Tk — Iſſue of Fact (i. e.) Whether the Fact is True or Falſe is 
Roar Tag ng Matter Record, upon Pleading Nul tiel Record, 
* no ſuch Record; or touching a Matter in Pais or Fact out of 
Court, as whether ſuch a Deed was ſealed and delivered by the De- 
fendant ; whether he promiſed Payment, Cc. If a Plea is ſufficient 
in Law, and the Matter of Fact thought to be Falſe, Iflue is taken 
thereupon, and Tried by a Jury. 
The King may waive a Demprrer, and Take Iſſue at His 
Pleaſure. 
» 1 Inſt, Iflues of Fact too are ® General or Special. General, when it is 
126. a. left to the Jury, whether the Defendant hath done any ſuch Thing 
as the Plat e to his Charge, as when he pleads Not Guilty 
to a "Treſpaſs, &c. $ genial When ſome Special Matter, or Some 
Material Point Alledged by the Defendant in his Defenſe, is to be 
tried by the Jury ; as in Allault and Battery, where the Defendant 
Pleads, (an he Plaintiff ſtruck firſt, G. 
There may be an Iſſue to Part and a Demurrer to Part. [ See 
N s Demurrer to Bee infra.] 
Ioft 2 Virtue of ſeveral Acts of parliament, One 
plead the mY Ne, end Give the Special Matter in Evi- 
oy i ence for Piet e or Juſtification; It is to be wiſh'd, that it was ſo in 
» 1 laſt. g Caſes. ? For theſe Acts are made for avoiding Prolixity and 
283. a, Capto 4947 of 12 We which is chargeable and Dangerous. Upon 
the 1 N in ſuch Caſes may Give any 
Thing i in Evi el — hich yoo the Plaintiff hath no Caufe of 


Action. [See the 3% chaps 3. 1 Fac. 1. chap. 15. 7 Fac. 1. 
cha J. 75465 175 - hap. 20, 21 K. ehage 12, Ge. See alſo of E- 


ilnſt.126.a. 4 1 2 of the Iſſue comes on the part of the Plaintiff, 
Finch We 75 orm is e hog e per Quod Tpquiratur Per Recordum, [ Ou 2] or 
1 atriam. I fa Part 1 the Defendant, He ſays, Et de hoc 
Fan ſe fuper Recprdany: LOV. ] or ſuper Patriam: 

71 Ver 6˙5 An. chap. 16. Por Coſts on Demurrex.] 


of Trial, VIII. 4 th t t in Iſſue, 
1 11 0 th Heli an Examination of «Tonk ofthe hg Pain * may 
Finch, eb. 36. be, Given, I Pri e l Tt Gi the Falk is duda to the 
Nature of. th ie As, 

© lep. 30, | Inſpeifion, upon a Writaf Error 10 Reverſe 3 Fine 


fr 
- lexied 2 ob 1 t1azg Qneneld to Avoid a Recognizance 
1 _ LD a e Urin Fed bing Infant may bo 
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Ch. 4. Laws of England. 

- 2, Trial by © Witneſſes, as where Iſſue is in Dower, whether the , Rep. 36. 
Husband is Living or No. Here Two Witneſſes at leaſt are requi- 1 Inf. 6, b. 
ſite, becauſe this Trial is by Witneſſes, not by a Jury. [See the 2 C {8-479 
3 Ed. 6. chap. 13. 6. 14.] | | Koll. = 

3. Trial by ® Certificate of the Marſhal of the King's Hoſt, in 015, 673. 
Times Of War out of the Realm, whether the Party is in the King's 261. 4. 
Service or no. Of the Chief Officer of the Place out of the Realm 9 Rep. 23, 
in Time of Peace; as if it be alledged in Avoidance of Outlawry, MI Ab- 
That the Defendant was in Priſon at Bowdeamx in France, It ſhall 519, 53, 
be Tried by the Certificate of the Mayor of Bourdeaux. But it is 581, 533, 
ſaid, That this muſt be underſtood, when the faid Town was Part 586 £5 
of the King's Dominions. For Matters within the Realm, by the 
Certificate Of the Lord Mayor and Aldermen of London by the 
Mouth of the Recorder of a Cuſtom Of London, unlefs the 
Lord Mayor and Aldermen are intereſted in the Action; Of the She- 
riffs ot Loudom whether one hath the Privilege of a Citizen, or is 
a Foreigner; Of the Judges Concerning Records in their Cuſtody, 
when Iſſue is joyn'd upon Nu tiel Record, or whether there is ſuch a 
Record or no; By Certificate | Examination] of the Sheriff, whe- 
ther He made ſuch a Return or no; Of the Ordizary in Cauſes Ec- 
eleſiaſtical, as of Loyalty or Lawfalnef of Marriage, General Ba- 
ſtardy, Excommunication, Plenarty by: Inſtitution. into a Church, 

Ability of the Parſon, Gc. If a Defendant claims His Privilege as 

a Scholar, &c. of the Univerfity, The Claim is by the Certificate 

of the Chancellor or Vice- Chancellor. But not if the Parties are at 

Iſlue, whether the Defendant is of ſych a College, Oc. | 

4. Trial By * Wager of Law, or the Defendant's Oath, upon a. IInſt. 294. b. 
FR made in Secret, as in Debt upon a Simple Contract, De- Ws 
tinue, (Fc. INF | _—_ 

To Mage Law (Vadiare Legem) is to take an Oath at the Bar, Se? „ 
That he Oweth not the Debt Demanded of him upon a Simple 88, 89, 90. 
Contract, or any Part thereof, (5c. But he ought tb bring with bim . ch 3 
Eleven of his Neighbours, or ſo many Perſons as the Court ſhall 
Order, That will avow upon their Qaths, Fhat they Be/icne He ſay- 
eth the Truth. But this may be Diſpenſed with at the Diſeretion 
ef the Court, [See Exod. xxii. g. 10% 11. GG 0D 

But Actions on the Caſe are brought for Debts upon Simple Con- 
tracts; and Frover and Con verſiom for Detinne, Gu where the De- 
fendant cannot Wage his Law; Upon which Accaum Wager of Laut 
is much out of Uſe. It ana be ftilth in Actiant of Debt un a .By- 
La or an Amerciauem in a Court-Baron,. unllefs the Lordi does 
ev to Determine Pleas by a Jury. No Wager of Law ſhall 
againſt the King. And Ian Rvery Oo ¹n¹ẽ,u bought by: the 
King's Debtor in the Exchequer againſt one Indebted on a: fing 
Contract, tha Defendant fhald nat Wage his Law, for thei Herefit 
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F. Trial of Matters of * Law is by the Judges upon Demurrers, * 9 Rep. 30. 
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Special Verdicts and Exceptions to Evidence. Alſo upon the Cu- 

ſtoms and Uſages of Every Court, 

If a Judge is Doubtful or Miſtaken in Matter of Law, A Stan- 

der-by (as Ami cus Curie) may be allow'd to inform the Court. 

«11nft.117.b. 6. Trial of Matters of Record is to be by the Record it ſelf, 
9 Rep: 37- The Proceedings of Courts Nor of Record, ſhall be Tried by a Jury. 
77775. 7s Trial by Twelve Men, or By ® Jury, is the Common Method, 
9 Rep. 24, and of Daily Practice. [See Of Trial By Peers, chap. 5. poſt.) Mat- 
Finch 399, ters of Fact are to be Tried and Decided by Them; tho' if They 
1 take upon Themſelves the Knowledge of the Law, and give a Ge- 
3 , neral Verdict, It is Good. But to Find the Special Matter is the 
ſafeſt Way. 
In this way of Trial by Jury, Let us Conſider the Proceſs to 
Bring in the fan 3 of the Jury, Ihe Evidence to be gi- 
ven to the Jury, The Yerditt. : 


1. The Proceſs to Bring in the Jury in the Common Pleas is by 
Venire Facias and Habeas Corpora Furator. A Diftringas Jurat 
goes out of the King's. Bench to the ſame Intent. Upon this Writ 
of Yenire The Sheriff ſhall return a Jury in a Panel, or little Piece 
of Parchment, annexed to the Writ; on which Account the Jury is 
ſaid to be Inpaneld; and then ſhall go the Writ of Habeas Cor- 
. to bring in the Jury. [See the Catalogue of Writs, ſupra, 

or Venire Facias, Habeas Corpora, and Diſtringas Juratores, and 
the 13 Car. 2. Stat. 2. chap. 2. 7 & 8 V. z. chap. 32. 


By the 4 & 5 Ann. chap. 16. By Virtue of Special IWrits of Di- 
ſtringas or Habeas Corpora, dix Furors may View the Houſes, Lands, 
or Places in Queſtion. |See 1 Inſt. 158. b.] 


Now the Plaintiff's Attorney ought to Give the Defendant's At- 
torney ſufficient Notice of Trial. 

When the Jury appear upon the Proceſs, If the Defendant does 
not appear, The Plaintiff may Pray, that the Enqueſt may be ta- 
ken by Default, and his Petition will be Granted, whether the De- 
fendant afterwards appears or not. But if the Plaintiff makes De- 
fault, He ſhall be Nonſuited, and the Defendant ſhall have Coſts. 
— * 8 Vz. chap. 22. and For the Writ of Proviſo' the Ca- 


| Writs; fupra, v. Proviſe.) | 

* Finch 400. . The e Fury (Furata, From Farare, To Swear) ſignifieth 
135.4 &» Twelve Men (Ziberos e Legale, Freemen, Indifforent, and not 
2 Tak. 27. Outlaw'd' or Infamous) who ate Sworn Judges upon Evidence in 
3 Int. 221. Matters of Fact. The Words Aae, Euqueſt and Homage, are 
ſometimes taken for a Wide wop ech eat t d 

F. N. B. 4 Aliens, Men Attainted for any Crime, ought not to ſerve on 
* * Clergymen, Infants under F ourteen Years of and Per- 


2 Inſt, 447. 
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For Perſons Seventy Years old. 6 V. 3. chap. 4. For Jpothecaries 
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ſons ſeventy Years Old, Ge. ate Exempted: | See Meſtm. 2. cha p. 38. 
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7 8 V. z. chap. 32. For the County of Pur, and for the Inhabi- 

tants of Meſiminſer, Gc. Nom ponendis in Aﬀſis et ꝓuratis in the 

Cutalogue of Writs, ante. A | 
There is a Jury ſometimes Per Medietarem Lingus, (i. e.) Half 

of the Jury ate to be Aliens, Where One of the Parties is an Alien. 

[See 27 Ed. 3. chap. 13. 8 H.. chap. 28. 1 & 2 Ph. & M. chap. 4. 

But this is not allowed in e High T aſon. © 3 Inſt. 27. 
By the 21H. 6. chap. 4. F both Parties are Aliens, The Fury F. C265 


ſhall be all Englhth. | | 
Sometimes a Sebi 'Fwry tis Granted (Sig.) That the Sheriff 
ſhould attend the Prothonotary with his Book of Frecholders, that 
The Prothonotary, in the Preſence of the Attornies on both Sides 
may take out Forty-eight, from which each Party might ſtrike out 
Twelve, and then the Sheriff may Ampanel the Re. | 
See the 70 8 V.. chap. 3 2. For the Conſtables Duty to Re- 
turn to the Quarter Soſſions a DOG of all thoſe that are qualified to 
ferve.on Juries, &c. See nlſothe 8 G3. chap. 10. See 3 Geb. 2. 
chap. 25. 4 Geo. a. chap. 7. for chuſing Juries by Ballot, Gc. and 
the Method of appointing Views, andi ſpecial Jufies.] 
f Tales-Men (Tales De Circumſtanti bus) areBy-Standors to ſupply 1oRep.ro:, 
the Want of Jury. Men of the'Principal Panel, who were Teypanel'd 108. 0, es 
on the Jury, and. did mot appenr; or ut their Appearance were Chal- Roll At. 


* | Roll. Abr. 
lenged by either Party as not indifferent. In which Caſe The Fadge, 611, 672. 


upon Motion of the Plaintiff or Defendant, Grants a Supply to be 
made by the'Sherfff, Cc. of one or More preſent in the Coutt, to 
make a Full Fury, which He could wot do by the Common Lw. 
See the 33 H.8. chap, 6. 3605 . & M. thap,7. 5 Hh. chap. 4 


5 V. © M. chap.24. und eſpecially the 7 
re is [ok — ales, as, N full Jury 


14 liz. chup. 9. 41 
. 3. chap. 32. "Yhe 


not appear at a Trial at the Bar, there goes out 4 Mrit to the 
Sheriff, Apponere Decem Tales. That 9; | 
5 There my be r. A a Jury. As Challenge (Calummia 8 108.1 55.b. 
a Feign'd Word in this Cafe) in Legal Senſe, as appl ed to a Jury, 156 u, & b. 


ii an xoeption againſt Them that are Return'd'te Jurors. his Law, a Chal- 
Challenge is Twofold (eig.) To the ray and to the Polli. lenge. 

1, A Challenge to tho 4rray(becguſe the Jurors Names are Atraied 2 * 
and Rank d One under another) is to the Array vf the Principal 2 Roll. Abr. 
Panel, or to the Array of the Tales. A Challenge ty the rr of the 636.6; „68, 
Principal Panel is at once to except aguinſt all che Perſons ſo Ar- 53% 8 
raied or Impanel d. And here may be a PVinripal tauft of Challenge 
to the Array, and a Challenge to the Favour. 1. A Principal Cauſe, 
in Reſpect of Partiatity or Default of the Shotift, coc. and not in 
Reſpect of the Perſons Return d. Partiality of the Sheriff m 
be by Reaſon of Kindred and Aﬀini 


to the Plaintiff or Def | 
dant, or if one of the Jury is return d at the Nomination of the 
Plaintiff or Defendant, c. His Default: 90 by A not tretung a 
Knight, when a Peer of the Realm is either Plaintiff ot Defendant; 
or if the Array is Reurn'd by the Bailiff of a Frauchiſe, and the She- 


riff Returns it as of himſelf. 2. To the Favogr ; which is not fo Self. 
Evident an Exception, but is left to the Judgment of Tiers, Two of 
Them that are Impanel'd being appointed by the Court for that Pur- 
ofe; as if the Plaintiff or Defendant is Tenatit to the Sheriff, or if the 
Let's Son hath Married the Daughter of the Party, &c. This Ex- 
ception to the Facour may be left to ſuch a Trial, and the whole Ar- 
| | | 2 Fray 
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Inſtitute of the Book IV. 
ray may be quaſhed for it. The King may take a Principal Chal- 
lenge; or To the Favour; and it ſhall be tried aceording to the u- 
ſual Courſe. But where the King is Party, or in Caſe of Life, One 
ſhall not Challenge the Array for Favour, though the King may do 
it. A Subject may take 4 Principal Challenge. If one Man is Sworn, 
The Array cannot be Challenged, either for a Principal Cauſe of 
Challenge, or For Favour. |; Yet I the Challenge to the Array is 
found againſt the Party that takes it, He ſhall have His Challenge 
to the Array of the Tales, and His Particular Challenge to the Polli. 
»1Inft.156b. | 2. A Challenge to h the Polls is an Exception againſt One or More 
18. b. particular Iurors Return d. And this may be Peremptory, Princi- 
172. b. pal, For Favour, For Default of Hundredorr. 104 od! 
Kitechin 181, 1. PeremMprory, without ſhewing any Cauſe, which is only in 
n Treaſon or clony, in Favour of Life. i Co 
2. Principal, ſo 


call'd,- becauſe if it is found true, It is ſufficient, 
without leaving it to Triers. Principal Challenge to the Polls may 
be reduced to Four Heads\(piz.) Propter Honoris Neſpectum, Prop- 
ter Defethum, Propter Mectumn, Propter Delictum. 
Propter Honoris Reſpettum; in & of Honour, as becauſe He 
is Pegr afitha Realm. (to his OO ot 
Propter Defectum, in Reſpe& of ſome Defett, or Default; as of 
Birth, becauſe Alien born; or of Age, becauſe a Minor; or of 
Eftate. For, k of = 111055 1 n 7 


y the 4 5 W. & M. chap. 24. and the 7 & 8 W. 3. chap. 32. 
Juror Eſtates ought to 1 101. per Ann. at leaſt, in Freehold or Co- 
pyhold Lands ; and in Wales Six Pounds per Ann. excepting Stran- 

ers Return d Per Medietatem Linguz. Tales- Men muff be Free- 
bolders or Cupyholders of the County, of Five Pounds a Tear ; and 
crit hin Wales of Three Pounds a. Tear. Saving to all Cities, Bo- 
roughs, and Towns Corporate, their Antient Uſage of Returning 
FZurors in ſuch Manner, as bath been ye oops n 
_-. [By 3 Geo. 2. chap. 25. 4 long Leaſe of the yearly Value of twen- 
ty Pounds is a Qualification. And by, 4 Geo. 2. chap. 7. 4 ſhort 
Leaſe of 50 l. in Middleſex. ] * 


* [See the 2 H. 5. Stat. 2. . Zo 8 . 6. chap. 29. 4 H. 8. 

chap. 3. 23 H. 8. chap. 13. 35 H. S. chap. 6. 27 Eliz. chap. 6. See 

alſo the 7 & 8 V. z. chap. 32. 3 Ann. chap. 18. 10 Ann. chap. 14. 
For the County of York.] F 


1 1 Cro. 41. Theſe Statutes ſpeak only of Jurors Eſtates betwixt i Party and 
Party, which extend not to the King, where He is Party. But here 

the == ought to have ſome Freehold as at Common Law. 
k 11nft.156.b. |. k Propter Actum, working a 4 . . Challenge, or to the 
1. b. Favour. Principal, when there is Expreſs Favour, or Expreſs Malice. 
1 If a Body Politick or Incorporate brings an Action that concerneth 
2 Saund. 344. the Body, If the Juror is of Kindred to any of that Body, It is a Prin- 
cipal Challenge. So if one of the Parties is of Conſanguinity or Affi- 
- nity to a Juror; If a Juror hath given a Verdict before for the ſame 
Cauſe, Matter, or Title, tho betwixt other Perſons; If One Labours 
a Juror, and Gives Him any Thing for His Verdict; If after He is 
e al q 5 a  Return'd 
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1 : * Minor jurare non poteſt. 1 loſt, 172. b. 
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Return d, a Juror doth eat and drink at the Charge of either Party; If 
a Juror hath been an Arbitrator, choſen by the Plaintiff or Defendant 


in the ſame Cauſe. To the Favour, [See Poſtea.] j oli 

Propter Delictum, For Crime, as if the Juror is Convicted an 
Attainted of Treaſon, Felony, Perjury as a Witneſs, adjudged to the 
Pillory, Tumbrel, Cc. or to be branded or Stigmatized, or to have 
any other Corporal Puniſhment, whereby he becometh Infamous, 
or if He is Outlaw'd or Eedanenaiiceted, i 1 

Theſe are all Principal Challenges; ' becauſe they ate betwixt the 
Parties to the Record. 1 In this and all other Caſes he that Chal- 1 1oft.r57.b; 
lengeth muſt ſhew the Record If He will have it take Place as a 
Principal Challenge; Otherwiſe he muſt eonclude to the Favour ; 
unleſs it is a Record of the ſame Court. ras 

For ® Favour; when either Party cannot take any Principal 1 Inſt. 

Challenge, but ſheweth Cauſe of Favour; which muſt be left to the 137 b. 
Diſcretion of the Triers, upoh hearing of the Evidence, as upon a 
Challenge of the Array for Favour. But ſome of them come nearer 
to a Principal Challenge than Others. The Cauſes of Favour are 
Infinite, but thereof ſomething may be gathered from what Hath 
been ſaid. In General It is a Rule, That a Juror nwſt Rand indif- 
ferent, as he ſtands Unſworn,' Oo 

4. For Default of f Hundredors.” But, 


+ - 
. 


* 


By the 4 & 5 Ann. chap. 16. Fur preventing Delays which e > 
pen by Reaſon Challenges to the Array of Panels q, Furors, and 

to the Polli, for Defunſt of Hundredors, Epery Venire Facias for 
Trial of M in any Action or Suit in an Court Record at Welt- 
minſter, ſhall he Awarded of -the Body of the Proper County, where 
fuch Iſue is Triable. This is not to Extend to Appenls of Felony 
or Murder, or to any Indiftment, Preſentment, &c. of Treaſon; or 
Felony, or to an 1 t, Bill, Action or Information upon any Penal 
Statute. [See the 27 Elis. chap: 6. Df > 


The Time to Challenge a. Juror is befote Ho is Sworn, Other- 
wiſe, if the Cauſe of Challenge ariſes after He is Sworn. | | 
The Juror Himſelf may be Examin d upon a ® Voire Dire! (To * Finch 4131 
ſpeak the Truth) upon his Oath, to inform the Triers of the Truth ! Inf. 158. b. 
of the Challenge, if the Cauſe of Challenge. tends not to his Diſ- 
credit, But the 'Triers are not bound by His Oath. 6 Job 
No Challenge can be made to a Jury Impanel'd vpon a Writ of 
Enquiry. [See Of Judgment, Infra. ' | 
[See Of Trial and Challenge, chap. 5. poft.] 11 eumiion 
4. Each Juror muſt take the Oath appointed by Law, and muſt | 
be ſworn well and truly to Try the Iſſue of Niſi Prius according to | 
Their Evidence. 43070900 fÞ i gh e 7 
© Fvoidence (ZEoidentia) is generally uſed for ſome Proof either Terms of 
by Writings or Witneſſes. © X £32.54 tie Lay, ©- 
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Kepellitur 2 ſucramento infamis, 1 Inſt. 182. a4. 
t Yicinus ſacta vicini preſumitur ſtire., 1 Inſt. 158. b WE - 
_ * Probationes debent efſe evidentts, perſpicue et ales Intelligi. 1 Inſt. 283. a. 


* 


Al lite of the Book IV. 
This Word: Aaidencs dath not only contain Matters of Record, 
as Letters Patents, Pines, Recaveries, Inrollments of Bargain and 
Sale, Oc. and }/ritings undat Seal, as Charters and Dreds (though 
the: Seal is broken off) and other Writings: without Soal, as Court- 
Rolls; Accounts, Letters, Gr. which are call d Infreqrents ; But in 
a larger Scuſe It containesh alſo the Teflimony of Mitneſſes, and 
Other Proofs to;be produced and giyen to the Jury, for finding the 
Iſſue joyn d betwixt the Panties. It is calbd Evidence, becauſe therc- 
by the Point in luc is to h made Nuidem to the Jury. If it Ted. 
towards ſuch Evidenec, It is alſo calbd Evidenee in Legal Under- 
ſtanding, though not ia Common Speech. | 
Wbere the Evidence pxovies the Effe&t:and Subſtance of the Iſſue, 
It is Good. 41 f YE; 110 4 

I. As to Hritingt. 
$ Trials per 


E 


b General Acts of Parliament may be given in Evidence, and 
Pais 177 need not to be pleaded. Of thaſe Tha Printed Statute Book, is 
„ Evidence. R Private Act, though Printed by Raſtal, Cc. is 
not to be Allow'd, A Copy muſt be Examin d by the Record ar 
Parliament-Roll, and onght to be Pleaded. 5 ics 
4 9Rep-311 4 Records and IJurallmemt prove Them ſal ves, and cannot he pro- 
2 117-b ved by Witneſſes. Ther Copy of the Record or Inrollment may 
2 Roll. Abr. be given in Evidence, being Sworn ta be 4 True Copy; No Ra- 
$74,575,576- zure or Interlining ſhall be intended in a Record. But the ſureſt 
1 Inft. 123, Seal of the Cautt, to prove A Record upen Nut tie Recard ead- 
a & b. ed; and then the Exemplibeation. of! a Record may ba offered in 
3 10:73 Evidence'; if the whale: Recard, not a Part of it, is Exemplified: 
Pais 166. take out ſo. much as Conceims the Matter in Queſtion, and make 


Oath that there. is no more af it that Concerns the Iſſue, 


sx the 3 K 4 Ed. s. chap. 4. 13 Bliz, chaps6. 4 Exemplification 
. of the Inrollment of Letters Patents ander the Greas Seal ſhall be 
| fufficient, to lr Pleated; and ſhew'd forth in Curt. goa 


?1Infl.225;b. b he r Letter te s Patents Themſelves were to be ſhew'd-at Common 

wy | Law. 5611 10 i oline 07 O 219 r | 8 
Soo the Difference betwixt an EZxemplifieation. and a Conftat, 
and of an Tnſpeximus, Iunoteſcimut and Fidimui.. 5 Rep. 53, 54. 


* 


* the 5 H. 4. chap, 14. 23 Eliz.. chap« 3. 27 Eliz. chap. 9. In- 
rollments of Fines and Recoveries are of at Great Falidity as the 


Originals. 
» Trials per A Fine or Common Recovery may be given in Evidence, tho' it 
air is not under the Great Seal; ot Seal of the Court, and without vouch- 
% ing the Roll of the Recovery. The Part Indented is the uſual Evi- 


dicaence that there is ſuch a Fine. But again It is ſaid on the Contrary, 
That the Fine muſt be ſhew'd with the Proclamations under Seal, 
and that the Cyrograph or Indenture will not be fufficient. - 

An Inrollment of a Decd proves it ſelf, the Court being Certified 
of it by a Copy of the Inrollment, examin'd and atteſted upon Qath. 
lurollments ought to be Credited, the Deeds being Wende 

7 5 | 0 


- * * „ * . . 


a. MT 


od to be the Deeds of the Parties before a Maſter in Chancery, if 

inroll'd in the Chancery; or before a Judge of the Court where it is 

inroll'd. The Tranſeripts too are made by Officers of Truſt. But 
the Inrollment of a Deed, which needs no Inrollment, or * where = Trial per 
the Eſtate doth not paſs by it, is only Evidence to fome Purpoſes, Pais 194, 
and when it can be proved to a Jury by Circumſtances, That there 71. 787. 
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was ſuch a Deed. 


By the 10 Ann. chap. 18. Fan Indenture of Bargain and Sale is 
pleaded, a Copy of the Inrollment, examin'd and ſigu d by the Pro- 
per Officer, and proved 2 Oath to be a true Copy, is as good Evi- 
dence as the Original Indenture of Bargain and Site See the 5 Elis. 
ch. 26. 5 Ann. chap: 18. 6 Ann. chap. 35. 7 Ann. chap. 20. and Of 
Bargain and Sale, Book 2. chap. 3. and the 7 & 8 V. z. chap. 7. 
where in a particular Caſe the Book of the Clerk of the Crown, or a 
Copy thereof, may be given in Evidence, 12 Ann. Sel. 2. chap. 14. 
where Examinations of Popiſh Patrons, Cc. 1 Georg. 1. chap. 10. 
where Entries of Augmentations, &c. or Copies are Evidence. 


A Copy of a Convittion upon an Indittment of Treſpaſs, Cc. is 
not ſufficient Evidence ſingly by it ſelf in an Y Action of Treſpaſs, Oc. Terms of 
but with other Evidence it may. [O.] An Expreſs Confeſſion upon 8 43 
an Indickment is full Evidence; not an implied Confeſſion ; where Trials per, 
the Defendant ſubmits to a Fine, rather than contend with the King, 7's 25, 165. 
A Record of an Iyferior Churt has been rejected in Evidence, and 
the Party has been put to prove, what was done in the Inferior Court. 

So much of Evidence by Records, as they come under the Head 
Cogen ing Deeds and Mritingt not of Record. 
Every 


* Antient Deed proves it ſelf, where Poſſeſſion has gone ac- * 1 Loft. 6. b. 
cordingly; and tho it has no Seal on it, or tho' the Execution of 1 
it cannot be proved. But Later Deeds muſt be prov d by Witneſſes. pas 105. 
If the Seal is broken off, yet the Deed may be given in Evidence. 220, 232, 
If Witneſſes are Dead, Their Hand- wfiting muft be proved. A233. 
Deed cannot be proved by a 4 Copy. For the Origitial Deed might « 1 10fl. 223. 
be Interlin d, razed, or not ſufficient in Law, or not Seal'd or De- . & b. 
liver d. Yet in Caſes of Extremity, as where the Deed was burnt, Tris per 
Cc. the Judges may at their Diſcretion allow it to be prov'd by Wit- Pais 234. 
neſſes. A Copy ot a Deed will be Allow'd, when the Defendant 
has the Deed, and will not produce it. If, an Otigigal Deed is ii 
mA +, Or may, be had, T he 8 Counterpart cannot be produced in»; Lev. 25: 
Evidence; otherwiſe if the Original cannot be procur d. Nay, a Trials per 
Copy of a Counterpart of a Leafe, the [Ae beg To, has Penn 
admitted The © Recital of a Deed is no gbd Evidetice, wichout ng. 52b. 
thewing the Deed it ſelf; unleſs it can be prow d, that there Was Vaugh. 74, 
ſuch a Deed in Being, and that It is loſt,” hero endet de 'kn e 168. 
empliſication of a q Copy of a, Decd, tho'the Eopy is intoll'd. NM « ; loft. 173, 
Tings not of Record, as Leiger-Books of Corporations, where; Leaſes 174 | 
and Grants are Enter d, and ſuch Papet-Books, canhot be exem 1 Pais . 


fied under the Great Seal, or other Seal in Courts of Record, bit 
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= we | by 
"ue Sig 77 Fore OR; 107 4 Teig Böck it of! iv bur . 
py. tee it kult be abſurd, to offer a' Copy of a Copy. 
Rox Abr. See 'Zefrefs mut be few; not'a-Copyich Then © A-Pedi- 
Telek. er gres. ; aged b Ave 4 Hetultftat Arft 8 for One that claims tobe Heir, Ge. 
Pais 163, l deeptec' bs EWidence, withbut ſllewing tlie Records or 
218. Antibfte 1 Nef. Where ir was taken: A Regard>wilt'b be had 
to very Antient Books. But a Copy of an Inſcriptiom on a Grave- 
„Trial per ſtone, has been admitted in Evidence, to prove a Pedigree. f A 
dent.. CPurch-Bodk ought not to be allow'd in Evidenes. 6A Shop-Book 
1 Cro. 411. is no Evidchte after a Year. Seo 7 Poe 1. chap: 13] Mothinks 
* the Book only of a Merchant or Trader ſhould be no good! Bvi- 
23. dene, to pfoye a Debr due to Himſelf; cho it is govd! Evidence 
for tie Adverſe Party, t o prove a DeBt againſt Fm. The Bock of 
r h © Toneſay e into Court is good Biene to prove Lands 
be Autlent Demeſne, An Almanack has been allow'd ſufficient 
i Raym. 6 1 1denee, to prove à Day to be Sund. * An Almanack, wherein/ 
a Father 0 8 writ the Day of the* Ker his Sen, was allow'd as 
on Evidence, to prove the Non Agt of His Son. 
ee in Court got of Record, as County-Courts, Hundred- 
7 Courts-Baron, 1 15 e: may be denied, arid” Triec by a Jury. 
y cannot be proved by the Rolls, but thrift be proved by Wit- 
TR and hen 240 Rolls may be Evidence tov! A Copy of the 
FF 8 1 of a Cr G Patoh regulatly will not be admitted in 
15 75 Yi 8 t tho opies of the, Cotirt-Rolls' are tHe” ofity- Evi 
9585 | point & "Alnatlon, Odticettitg; the Penemettts | of 
Fog Cogr: Rolls thentifelves mult De fhewn,”- Bet 
* per th e 125 been a iinfettted Practice in this Cxfe; I the Judges 
hs 755 having. allow'd Copies of, Copyhold Lands and Aqtiirtatiees +6 be 
given in Evidence, whets the er been in Being; ar well 
as where they have . loft. kf Capies or 21 RIP af mens d, 
to prove a "Colton ſtats; the End ye e e 49 fuck 
ought to be oxi of pon Moti 13 5 h obtHitied u 
IPD or IC Steward of a Court- to Gra es; And that 
the Court Rolls 47 ded at "Triaks/ all the Te- 
= of a Manor an mats, in the Ce Roll,” Buk this 


n. alſo 7 * Tong. 
70 20 6 Ft itt t 4. t or Chincet bab deen 
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168, 207, capes tr 5 Evi en | 9100 the 
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2 Unt. 30g. 4. 1.0 bag 97637 10 che 2 e 1 = 
2 Roll. Abr. — 1 but a Sentence auſe of Hue. Ge. and the Sen- 


Tal per . 29 Car. 2 chap. 8. as 
| 12 %% a hehe 0 eue { to wall Vicarages and Curacies by 
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Ch. 4 Laws of 1 England. 97 
the Reger, 5 Book, Ge) At 0 Probate of a Vill as to Perſonal Bitats I Roll. 
ſhall be admitted. But if Iſſue is taken upon it; as that the wy is U 145 
forged, or that there was Nona Notabilia, It ſhall be tried by a Ju- Pais 777. 
ry. ? A Will, under which Title to Land i is made, muſt be ſhew'd; 2 29 9P 
not a Copy of it, or the Probate, or any Proceedings about it in E ee 
the Spiritual Court; untefs perhaps the Original cannot bo found; Pais 234 
Yet if the Will is proved in the Chancery, Copies of the Proceedings vi.) of 
there will be admitted in Evidence. 4 An Accountiof an Executor or! Trials per 
Adminiſtrator allow d by the Ordinary, ſhall not be given in Evi- N.. Pres 
dence, nor any Regard had to it upon Plene Adminifirovit. © Che I Lev. 29 
Acts of the Eecleſiaſtioal Court have been Admitted' to prove the | 
Grant of an Adminifitation. In a OQuare Hupedis a Copy of a Re- 

tai ner, Which was enter d in the Court of Fatwltits, was offer d in 
Evidence on the rel of a Chaplain, but was not altow'd. | 


D tbe 7 & 8 w. 3. chap.” 7. If any Perſon ſhall ate 4 Fat on 
Double Return of a Member of Parliament, He ſhall forfeit 300 J. 

to be divided berwi x2! rhe King, the Poor of the Place, and the In- 
former, and the Party proſecutine uny give in Evidence the Book 
the Clerk/of the Crown; or a Copy thereof + 


2. Of Miineſſ. 
© Witneſſes cannot Teflify'a Negutiio, but 3 an Aliengette, c chat, 66 
Witneſſos muſt ſtuear to ſpeak the Truth, and nothing but the 
Truth, of what they have Heard or Soen; not whe! TI0y' TBehjove * 3 Inſt. 166. 
or. Remenrixr, or to the Zef of their "Rerweinbrunce.” L 97 073 
Toa JuryOre Witneſs is ſufficient.” But if a Witneſs is 6 Doron 1 1x * 6. 
Ge: ) Atthinted: of a Palſc Vordict, or of a Conſpiracy, at the Suit 
of thei Kiug. ot Convicted of P where 4 Pardon cannét Re- 
ſtore His edit, [See/5 Elis. 2 or Geb ofa Præmunirts 


Forgery upon the Statuto of the 5 14. (not upon the Sta- 

te of the. H. q. cba.) or Camdddl Cheating at Cards arid 

ica on the $datute cf che g ann. chap: 14: or Cdnbict of Felon $ 
and hot * Pardo di b Burning of the Hart upon Convietien is Hob: rr. 


in the Nature of a Statute-Pardon, ) [See 18 Elia. ch. Ji] orifOte 1 305 
by Judgment Hath Joft' His Y Bart dt food intheBittory or Fum- 1 Nen gb. 
brel, or Hath been Stigmatized; or Branded or Whip Ger Alt theft If. % 
ought-to bi Rejefidd: | "con Giving their'Teſtimony; whilo the Judy: 4. 4:6 
ment is in Foce. Bat the Rocerd of theſs Convieions or Atain: **” - 
ders muſt be prodnced in Court. Vos ſhall not be He d, te ak 
the Witnoſt any Queſtions, to Accuſe Himſelf of a of theſe Crimes. 
You may Impeach Hip Credit by Other Witneſſes us to Us Cha-. 
racter A 8 General; bat ſhall not be admitted; to 
make Proof of Partioular Crimes, whereof ho never was Contieted, 


for this b Proper Tings $0” as Tank, A of 112 
LIED Wy MI] . 
0 0 85 07 Dogildo 21 un yell * Ai 
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Fun inen forte Yom, 14 ff Ald 4. 


'» Mllegans ſuam turpitudinem 2 1 audiendus, Ibid- 


——— * e — 


ir An Iaßidel (not a Jew, for he ſhall' be Sworn on the Old Teſta- 
3 ak. 239. ment) One of Nom-ſae Memory, or not of Diſcretion, A Party in- 
> 1 Int. 6. b. teteſted in the Suit, A * Wife For or againſt her Husband, er econtra, 
3 C. 463, becauſe they are but one Perſon (except in Caſe of Treaſon, and as 


1Vencr. 243, to the Wife, upon the Statute of the 3 H. y. chap. 2. For forcibly 


. AS i FE] "LP OBE tes UB 
itute of the Book IV. 
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244; taking away and marrying Her) The Party to an Uſurious Contract 
arr, 116, . - , | A . 1 
Ray. 1. Againſt the Uſurer, in an Information upon the Statute of Uſury ; 


ought alſo not to be Heard as Witneſſes. | 
v 1Toft. 6. b. Þ Kinſmen, tho' never ſo near, Tenants, Servants, Maſters, Coun- 
2 Roll. Abr. ſellors, Attornies, One of the Jury upon Trial, One that is Bail to the 
1 $4, ;15. Arreſt, not to the Action, [See Of Bai, ſupra. ] and all Others that are 
not Infamous, or Want Underſtanding, or not Parties in Intereſt, may 
be Witneſſes. A Legatee may be admitted to prove a Will, if his Le- 
gacy is but ſmall; or if he hath received His Legacy, or Releaſed it. 
Kinſmen, Servants, Oc. may be Sworn ; but their Credit ſhall be left 
to the ] 15 [See the 7 & 8 V. z. chap. 34. 1 Georg. 1. chap. 6. 
8 Geo. 1. chap. 6. Concerning the Solemn Affirmation of Qyakers.] 
3 Lev. 152 A Witneſs, laying a © Wager, That the Party, for whom He is to 
be a Witneſs, will vary. Cauſe, ſhall not make him incapable 
to be a Witneſs. For then by ſuch Art no unwilling Witneſs could 

be made uſe of, 

2 Rol. Abr. 4 In An Action Againſt the Hundred upon theStatute of J/inchefter, 
1 Mea. 5 the/Party Robb'd may be a Witneſs for Himſelf. If a Maſter De- 
74. ' livereth Money to His Servant, and his Servant is Robb d, he may 
de Admitted to prove the Delivery of the Money to His Servant, 
| tho' the Maſter is Plaintiff in the Action. (C.) For he might have 
bad Other Witneſles, to prove. the Delivery. A Len Hat Hives 
'- out of the Hundred, may be a Witneſs for the Hundred; for His 
Tenant of the Land pays the Contribution to the Loſs by) Robbe- 
ry, if a Tax is levied, Hundredors, tho they have no Lànds, and 
pay no Laxes, cannot be Witneſſes for the Hundred; becauſe when 
the Money recovered againſt the Hundred comes to be levied, they 
may be worth ſomething; and beca uſe they are compel lable to 
„ dan Watch and Ward. Sojourners, Servants, and thoſè that receive Alms, 
rt 209) 1 may be Witneſles, ANA r 906! {aDikd-alpt;tte.; Jo 911%; 1 919: nt 
*2 Lay. 231, Members of Corporations ſhall be Admitted, or Refuſed, to Give 
236, 241. Evidence, in Actions brought by Corporations, as their Intereſt is either 
Sgmall on Great, whereby It may be preſumed, whether they will be 
partial, or not. But to avoid ſuch Debates, It is the beſt way to Dif- 
franchiſe Them. See the 30 4 V. & M. 8 +1 4un: chap. 
18, and. Boot 1. chap. 7. Concerning the Accounts of Church-tvars 
deus Overſeers of the Poor, and of Decay d Bu &1 vim n 
An Informer may be a Witneſe, tho He is to hava part of the For · 
feiture, (i. e.) where Other Witneſs cannot conveniently be Had 
{zVentr.197. f A Counſellor, Attorney, Sol licitor, ought not to be examin d 
Againſt their Clients, becauſe they are obliged to keep Their Se- 
crets. But of Their own Knowledge before Retainer, 'They may 


be examin'd as Witneſſes, if ferv'd with a S vs: r 
222 The s King cannot be a Witneſs under his Sign Manual. 
Hob. 213 Things done in a h Foreign Chumty may be given in Evideneg to 
, 3 Rope 47-8 Jury. And upon Trial of Things done beyond Sea, The 'Felti- 
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To Prove the Comfeſſion of the Party, is oftentimes flender Evi- 
dence, if there is no Proof of a Dealing betwixt the Plaintiff and 
Defendant. However a Confeſſion muſt not be taken as to Part Trials per 
only. As if it be ſworn; That the Defendant confeſſed the Debt, Pais 20 
but ſaid at the ſame Time that He had paid it, The whole ſaying 
muſt be taken altogether; __ | | EIT 
If a Witneſs is not able to Travel, A Judge may excuſe His Non- 

appearance; and Certify His Examination. Where a Witneſs can- 

ot be preſent at the Trial, by the Conſent of the Plaintiff and De- 
ia Or by Rule of Court, He may be Examin' d upon Interro- 
gatories at a Judges Chamber. TH | 

x Outlawry in a Perſohal Action is no Exception againſt a Wit- * 1 Inſt. 6. b. 
neſs, though it is againſt a Juror; | 


Ay the 5 Eliz. chap. 9. If One ſero'd with Proceſi of Subpoena 
out of a Court of Record to Teftify as a Witneſs (being Tender d 
Convenient Charges, and Having no Trg Ter) ball make 
Default, He ſpall Forfeit to the Party Griev'd 10l. and his Da- 
mages. [See 3 Cro. 276 to 388, 522, 71 iy 

&c. muſt be in 


540] 8 
By the 29 Car. 2. chap. 3. A Deeiſe ; Landi, 
the Preſence of Three ſubſcribing Witneſſes at leaf. 


inn: Criminal Cauſes if a Witneſs refuſes to appear upon a Sub- 
fæna, The Court may put off the Trial, and Grant an Attachment 
againſt Him for his Contempt. See the 7 V. z. chap. 3. 1 Ann. 


chap. 9.4 © 3 | 
. 7950 what Evidence by Mritingt of Witneſſes may be Admitted 
upon General or Special Iſſues, 2 Roll. Ar. 676 to 687. Trials per 
Pais, chapit1. Nelſoms Lam of Evidence per Tot. 

In many Caſes by &ratazes Special Evidence may be given upon 
the General Iſſue, as before obſerved. [See Of Iſuer ante, and Of 
Evidence and Witneſſes; chap. 5.. oft e THI 5 

Many Times Juries are due with other Matter by! Preſump- 1 In. 6. b. 
tion 5 whereof there are Three Sorts (2iz.) Violent, Probable or 
Light. 5 | be on | W TY 

n Violent ls often full Proof; as if one is run through the Body v1 Iaſt. s. b. 
with a Sword in a Houſe, whereof he inſtantly Dieth, and it was 37 & b. 
prov'd by a Witneſs, that One was ſeen, to come out of the Houſe 
with a Bloody Sword, and no other Man was at that Time in the 
Hauſe. So if all the Witnefles to a Deed are Dead, Continual and 
Quiet Poſſeſſion is a Violent Preſumption of tbe Truth of it. But the 
Deed may receive further Credit by Compariſon 6f the Hands and 
Seals. Again, If a Defendant pleads Payment to a Bond, and it ap- 
pears, that the Debt is of Sb long Standing by the Bond, and it 
hath not been Demanded, nor Intereſt paid, for many Vears, It ſhall 
be preſumed that thè Money was paid, though the Plaintiff hath the 
Bond in his Cuſtody. If a Rent is behind for twenty Years, and the 
Landlord makes an Acquittance for the Laſt Year that is Due, all 
the Reſt are preſum d to be paid, Gg. [See the 19 Car. 2. chap. 6. 
6 Aun. chap. 18. where an Abſent Perfon, ſhall be Preſumd to be 
Dead, with Reſpect to one in Remainder, Reverſion, or Expec- 
tancy of any Eſtate after His Death.!!! . 

| 7 * 
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he Book IV. 


i Int, b. 1 Probable Preſumption proves but Little, and Zight Preſump- 
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In General, Te Court 28 to Judge too haſtily upon bare 
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Jury,. not to the Court. rt. „„ 0 
r 5Rep.104 There may be a Demurrer to Euidenge. As if the Plaintiff 
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t 9 Rep. 13. 
2 Inſt. 426, 
427, 428. 


» Kely, 15. 
2 Inſt. 427. 


n e o | 
* xInft,6.b. | Note, * That when the Trial is by Twelve Men, the Judgment 
is not given upon Witneſſes, or other kind of Evidence, but upon 
! 31ſt, 26, the Verdict, as the Verdict is Given upon the Evidence. Y The E- 
* vidence to the Jury is no Part of the Trial. For by Law the Trial 
here is not by Witneſſes, but by Verdict of the Jury. Evidence to a 
Jury and Trial by a Jury are Differeen. 

Gltentimes when the Evidence hath been Heard, The Partics 
doubting of the Verdict, do Conſent that the Jury ſhall be Draws: 

or Diſcharged. , But if they cannot Agree, Then 15 
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? Omnia præſumuntur legitime facta, donec probetur in contrarium. 1 Inſt. 232. b. 
© © Tnjuria non prſumitur. Ibid. 9" © © eee ee 
Odioſa et inhoneſta non ſunt præſumenua. 10 Rep. 56. 1 Inſt. 78. b. 
l ee Frefumptioni, donec probetur in comrarium. 1 Inſt. 373. b. 2 Rep. 48. 
4 1 4 P 4 1. | 


Ch. 4. Laws of England. 601 
5. The Jury muſt give their Verdict. 2 
After the Evidence given upon the Iſſue, 2 The Jury ought to be 1 Inft.227.b, 
kept together in ſome Convenient Place without Meat or Drink, Ng 
Fire, or Candle; otherwiſe than with Leave of the Court. They 
ought not to be allow'd to ſpeak with any Stranger, unleſs with 
the Bailiff that Attends them, and with him only after they are 
Agreed upon their Verdict. | 
Herdit (Vere dictum) is the Anſwer of the Jury concerning the *i Inſt. 225 a. 
Matter of Fact Referr'd to them by the Court upon the Iſſue. This 
Anſwer they may make without 'Teſtimony, or againſt Teſtimony, 
if they Themſelves know the Fact. Every one of the Twelve Ju- 
rors muſt agree together, before there can be a Verdict; and then, 
when they are agreed, It muſt be Delivered by the Foreman. 
A Verdict may be Either b General or Special. General, which * 1 Inft.a26.b. 
is poſitively Given either in the Affirmative or Negative; as Guilty, 274 
or Not Guilty, Gc. Special, where the Jury find the Special Matter, 
or the Fact at large, and leave it to the Judges, to Determine what 
is the Law, that ariſes from the Fact. It may be either upon a 
General or Special Iſſue. Likewiſe this Special Verdict may be 
either in Civil or Criminal Cauſes that concern Life or Member, 
And the Court cannot Refuſe a Special Verdict, If it is Pertinent 
to the Matter in Iſſue. But a Verdict Finding Matter Uncertainly, 
or Ambiguouſly, is inſufficient, and no Judgment ſhall be given 
Upon it. 
"There is alſo a © Publick and Privy Verdict. Publick, which is *1 108.227.b. 
given in Open Court. Privy, which is given out of the Court, be- 
fore any of the Judges of the Court. It is call'd a Privy Verdict, 
becauſe It ought to be kept Secret and Privy from each of the Par- 
ties Litigant, till it is affirmed in open Court. But the Jury may 
Vary from their Privy Verdict; and though they found for the Plain- 
tiff by the Privy Verdict, They may find for the Defendant after- 
wards in Open Court by their Publick Verdict. After the Verdict is 
Recorded, They cannot vary from it; but before it is Recorded, 
they may vary from it. n : | 
In 4 Criminal Matters, as 'Treaſon, Felony, Larceny, The Jury !; Ind. 110. 
cannot give a Privy Verdict, but muſt give it openly in Court. [See 
Of Verdict, chap. 5. poft.] Yoon Rite: * 
© Though the Verdict doth not Find the preciſe Iſſue, yet if the * 1108. 22 7. a. 
Subſtance or Matter of the Iſſue is found, It may be Good. As if in 251. b. 232. 
Aſſiſe of Darrein Preſentment, the Plaintiff alledges the Avoidance 
of the Church by Deprivation, and the Jury finds the Avoidance by 
Death, The Plaintiff ſhall have Judgment; for the Voidance is the 
Matter of the Iſſue, and this Rule holds in Criminal Caſes. As 
In an Indictment of Murder, and Plea Not Guilty, the Verdict may 
find Manſlaughter; becauſe the killing is the Chief Point, and the 
Malice ſet forth is only Circumſtance. [See here Actions muſt be 
laid, or of Local or Tranfitory Actions, where the Finding of the 
Place, or Day is, or is not, material.  Supra.] ] 1 
A Jury Sworn and Charged in Caſe of Life and Member, cannot 


be f Diſcharged, till they Give a Verdict. But in Civil Caſes a Sub- i Inſt. 2. b. 
ject or Common Perſon (not the King) may be Nonſuit; and then C Kel. 5e. 
upon Non- appearance of the Plaintiff to attend the Verdict, the Jury 
may be Diſcharged without giving any Verdict at all. [See of the Ver- 


dict, chap. 5. poſt] "Ye NES k 
"TEEN Rao woo, io 
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But if a Verdict is Given, The Poſtea muſt be Return'd by the 
Judges of Ni Priut on the Back of the Record. The Subſtance 
of the Return is Cod Poſtes, c. (viz.) That afterwards the Plain- 
tf and Defendant appear d by Their Attornies before the Fudge of 
Aſſe, and the Jury was Sworn, &c, and Found this Verdif, &c. 
and gave ſuch Coſis, But the Coſts are to be Taxed by the Protho- 
notary. [See Of Cofts, infra. 
$1108.227.b. '8 Notwithſtanding all this, the Verdict may be ſet aſide. 1. If 
Jolly the Jury after their Eyidence given at the Bar, and before they are 
ww er on their Verdict, do Eat and Drink at the Charge of the 
Plaintiff, if the Verdict js given for Him; but Otherwiſe If it is given 
for the Defendant; and fo Vice Verſa. If after They are agreed of. 
Their Verdict, They Eat and Drink at the Charge of Him for whom 
They ſhall paſs, It ſhall not Avoid the Verdict. They may Eat 
and Drink at the Coſt of Both Parties, If They Agree to it; or by 
Licence of the Judge, If They Eat and Drink at their own Charges, 
It is only Finable; The Verdict alſo may be ſet aſide, if they throw 
up Croſs or Pile, or Caſt Lots, whether they ſhall Find for the 
Plaintiff or Defendant, Cc. 2. If the Plaintiff, or any in his Behalf, 
after the Jury are gone from the Bar, do Deliver any Letter, (5c. to 
any of the Jury Concerning the Matter in Iſſue, which was not 
Given in Evidence, It ſhall: avoid the Verdict, If it is found for the 
Plaintiff. But not if it is found for the Defendant ; and ſo e Cbu- 
verſo. And if a Witneſs before Sworn, on the Part of the Plaintiff or 
Defendant, is ſent for by the Jury after they are gone from the Bar, 
and Nepeats again his Evidence to them, and afterwards They give 
their Verdict for Him whoſe Witneſs He was, the Verdict is Void. 
3. A Verdict may be ſet aſide by the Judge, [Court] If it appears 
to Him, [the Judge] to be Given againſt Evidence, or againſt His 
Direction, or here they Give Exceſſive Damages, (5c. and He may 
Order a New Trial. 4. If One of the Jury dies before the Verdict, 
or if They cannot all agree, The Verdict of the Reſt is Void, and 
a New Enqueſt muſt be awarded. 5. The Verdict may be ſet aſide 
by Writ of Attaint. [See ira. It might be noted, that in ſome of 
- theſe Caſes, the Trial, Oc. is recorded, and the Verdict ſet aſide 
by Judgment of the Caurt upon Record; in others (as in the Caſe 
of a Verdict againſt Evidence) the Trial is ſet aſide by Rule, and 
— 7 of the Difſfringas, Cc. is not entred, as being ſuppoſed 
void. 23 Mantel! 
See of Embrace, Book 3. chap: 3. 
of Judgment IX. Thel Judgment (Judicium, quaſi Juri Didtum) is the De- 
J 4 * 306 termination, Bene or Broad of He Court upon the Suit. Regu- 
2 Toft. 236. larly It ought to be given according to the Original Writ. 
Finch 4539. A Judgment is either Pterbocutory or Final. Interlocutory, as up- 
on Dilatory Pleas, where the Judgment in many Caſes is Reſpor:- 
_ deat Onfter (i. e.) Anſwer Over to the Merits of the Cauſe. [Or where 
it is Proviſional, before the aſcertaining the Damages to be recover- 
dd. See the 8 69 NM. z. chap. 10. where if the Plaintiff or Defen- 
Finch 460, dant dies after an Interlocutory Judgment, the Action ſhall not 
* nt 282, abate.] The Judgment againſt the King is never i Final. [But - 
95, n . e c 


* Judicium redditur in invitum. 5 Rep. 28. | 
Intereſt Reipublice res judicatas non reſtindi. 2 Inſt. 360. 5 
s judicata pro veritate habetur. 1 luſt. 39. a. 2 Inſt; 360, 573. 


. Imereſt Reipublice ut judicia rata int, 2 Inſt, 84, 360. 
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the 6 Ed. 1. or the Statute of Glouceſter, and 2 Inf. 28 2. 18 Ed. 1. 
or Statutum De 0 Warranto, and 2 Inſt. 495+] 

Judgment may be given upon Default, upon Confe ſſion, upon 
Demurrery and upon Trial of the Iſſue. k Outlawry is a Judg- Finch 457. 
ment in it ſelf. rk I 


1. Judgment may be ſuffered to go by Default, as upon Nil 
Diciti 1: Default is taken for Non-appearance in Court. But the '1 Inſt. 2 50 b. 
Default may be ſaved in ſeveral Inſtances. A Recovery by Default 2 453 
againſt an Infant is Erroneous. But the Infant muſt reverſe it by 13 
Writ of Error during Minority. 

ond VO $3 Ee! 1 b 
2. By Confeſſion of the Defendant, by entring Cognovit Atftionem, 
or that he acknowledges the Action; or by Conſent of the Attor- 
agy for the Defendant, by entring Nox ſwan Informatus, Oc. This 
is often done by Conſent, with a Stay of Execution till a certain 
Time, to fave Charges, where the Action is juſt. 

In theſe Caſes where the Judgment is evit hout Trial, There muſt 
be a Writ of Enquiry of Damages before the Sheriff, or His Under- 
Sheriff; of which the Plaintiff is to give the Defendant; Notice, and 
of the Time and Place of the Executing the ſame. The Sheriff 
hereupon Summons a Jury of Twelve Men, or of a m Fewer. Num- = Finch 413, 
ber (which cannot be challenged) Examines Witneſſes, and makes 1 FR 
a Return on the Writ, in Order to a Judgment and Execution. 

If One is under an Arreſt, and gives Warrant of Attorney to Con- 
feſs a Judgment, and no Attorney for the Defendant; is then pre- 
ſent to ſubſeribe the Warrant, The Court of King's Bench will ſet 
aſide the judgment, ſuppoſing it to be obtain'd through Force or 
Fear. If One gives a Warrant to Confeſs a Judgment, and dies 
before it is Confeſſed, * This is a Countermand of the Warrant. * 1 ventr. 
But if it is ſign d on the ſame Day He dies [or after, if given as in Nm. 18. 
rr eh ͤ 0.40 Tloadata) 
3. Upon Demurrer; as when the Defendant in an Action of Debt 
pleads an ill Plea in Bar, and tho Plaintiff, Demurs in Law upon it, 
and the Court gives Judgment for the Plaintifl to recover His Debt, 
Coſts and Damages. But if it were in an Action of the Caſe, K 
Writ of Eaquiry of Damages muſt be awarded before [final] Judg- 
ment on the Demurrer., If Judgment upon the Demurrer is for the 
Defendant againſt the Plaintiff, The Judgment is, That the Plain- 
tiff Nihil Capint, per Breoe, or per Billam, and that the Defendant _ 
Eat ſine Dis. [See the 4 & 5W. G M. ch. 14. Concerning Heirs.) 
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Ar the 4& 5 Ann, chap. 16. All the Statutes of Jeofails, ſhall. be 
extended to, Judgments upon Nil dicit, Confeſſion or: Non ſam. Iofor> 
matus i 479 Court. of Record, &c. 0,45, there be an Original Writ, 
on Bill, ard Warrants of Attorney q | y Filed. ? if | 05610 abr} 1 
ry | 2133 Sc 


JI Y 133% PUT DUH G14 DI OEM 0! LEES, d "A 
[Seo the ſame. Staryre gancerning Coſis for Inſufficiency, of, Matters 
join d on Demurrer.] Wi on gage und n edo 1 
mr . 
4. Judgment may be given upon Trial of the Iſſue, according to the 
various Methods of Trial above- mention d; where the Court gives 


the Damages without Writ of Enquiry. [See Of Tyiul, ſupru. 
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There may be a Stay or Arreſt of Judgment, for want of the No- 
tice of Trial; or becauſe the Plaintiff before the Trial treated the 
Jury, or that the Record differs from the Deed pleaded in ſome Ma- 
terial Point, &. Or you may arreſt Judgment for that which may 
appear upon the Iſſue-Roll; as for ſome Material Defett in Plead- 
ing, which is Matter of Subſtance, tho' there is a Verdict. [ But ſee 
the 5 Georg. 1. poft.] Therefore to Move in Arreſt of Judgment, is 
To ſhew Cauſe why Judgment ſhould not be ſtopp d. But Regu- 
larly ne Motion for Arreſt of Judgment ought to be made but withi- 
in the firſt Four Days in the Term, [or after the Rule given upon 

I 20. 1170 


the Poſtea, if there be four Days within Term.!) 
Here All Matters of Fact muſt be made out by 4fidavit. [See 
the 29 Car. 2. chap. 5. 17 Car. 2. chap. g.] I 
At the Common Law the Judges may amend the Miſpriſions of 
Clerks in their Judgments, or any Part of the Record; in the ſame 
Term. But of another Term They could not before the 14 Ed. 3. 
chap. 6. [See the 8 H. 6. chap. 12. what Defects ii Records maybe 
amended, and 8 Rep. 156, 157, &'c. Blackamore's Caſe. - ' * 
YI ni AY; „ 10 Fig ON 115 NN 1 
By the 5 Georg. 1. chap. 13. Where any Verditt hath been Given 
in any Action in any Court of Record in England or Wales, The 
Judgment ſhall not be Staid, for any Defeft in Form br Subſtance in 
a4 Part of the Proceedings. [In any Bill or Writ. See Poff, Of 
0 * 02 1 W 6h aca] 


See the 13 Eliz. ch. 5. Concerning Fraudulent Judgments, to a- 
void the Debt, Gc. of another, 29 Car. 2. chap. 3.4 &'s WMtiM: 
ch. 20. Act, for the better Diſcovery of Judgments; and from what 
Time Judgments affect Lands, and may be good againſt Purchaſers 

atid Mortgagees; and have Preference — Heirs; Executors or 
. © Adminiſtrators. And See 5 Ann. ch. 18. Concerning Entry of Judg - 
ments, (5c. in the New Regiſter's Office for the Neft. Riding of the 
County of Tork. 6 Ann ch. 35. For the Eaft-Riding of Tork. 7 Ann. 
ch. 20. Concerning Entry of Judgments; c. in the New Publick 

| Office; before they can bind Lands, Gvi in the County of Middle- 
| ſex, '$ Georg. 1. ch. 25 For ſetting down the Time of ſigning Judg- 
7110.4 
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ment in the Principality of Vales and Cbunties Dalatine. 

I the Plaintiff or Defendant ptevails in the Suit, They ſhall be 

allow d their CH (i. e.) Legal Coſts of the Suit; but not Coſts and 

Expenſes of Travel or Loſs of Time. Coſts are given by Statutes, 

9 4 Toft, 298. O For the Common Law does not give Coſts in any Caſe. [For Da- 
mages and Coſts of Suit, See the 6 Ed. 1. chup. 1.6 Ed. 2. ch. 14. 
23 H. 8. chap. 15. 8 Elis. chap. 2. 18 Eliz. chap. 5. 4 Fac. 1. ch. 3. 
5 6 & M. chap. 12. 8 & 9 IW. 3. chap. 10.] In which laſt 
Statute Coſts of Suit are Granted in ſeveral Actions; as where there 


are ſeveral Defendants, and One is acquitted ; upon 'Demurrers; 
if Judgment is affirmed for the Defendant upon à Mit of Error; 
[See the 3 H. 7. chap. 10.] In Maſte and Debt upon the Statute for 
Tithes, where the Damage found by the Jury ſhalbnot'exceed twen- 
ty Nobles; In all Suits upon Writs of Scire Facias; Prohibition, 
Wilful and malicious Tre/paſſes, certified to be ſuch. ¶ See alſo 2 
0 nnn erh I | 4 4 5 
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4 & 5 Ann. chap. 16. For Coſts upon Inſufficiency of Matter in De- 
murrers join'd, at the Diſcretion of the Court, and for Coſts upon a 
Verdict on any Iſſue in the faid Cauſe, unleſs the Judge Certify, 
that the Defendant, & c. had a; probable Cauſe, to plead ſuch 
Matter. 10 78 + 5 | 


By the 43 Eliz, chap. 6. In Perſonal Actions in the Courts at 
Weſtminſter (being not for Land or Battery ) i the Judges will cer- 
tify, that the Debt or Damage does not amount to 40s. or above, no 
more Colts than Damages, or leſs at Diſcretion.  - _ 
By the 21 Jac. 1. chap. 16. In Action on the Caſe for Words 119 
more Cofts than Damages, if the Fury Aſſeſs Damages under 40 s. 

By the 22 & 23 Car. 2. chap. 9. In all Actions of Treſpaſs, Ae, 
ſault and Battery, and other Perſonal Actious, where the Judge 
ſhall not certify, That a Battery war Proved, or the Title of the 
Land chiefly in \Oueftton ; no more Cofts than Damages, if the 
Jury find 15 Damages under qo s. But See 8 & 9 V. z. chap. 10. 


See the 11 & 12 V. z. chap. 9. which extends the 22 & 23 Car. 
2. chap. 9... before-mentioned to the Courts in Vales, and the 
Counties-Palatine of Cheſter, Lancaſter and Durham. 
No Coſts againſt the King. See the 24 H. 8. : chap. 8. nor againſt 
Executors or Adminiſtratots; nor For or againſt One that ſues 77 
Forma Panperis. See the 11 H.7. chap. 12 
By: ſome Statutes there are Treble or, Double Damages or Coſts 
given; as by the 7 Fac. 1; chap. 5.21 Jac. 1. chap. 12. There are 
Double Coſts where Actions are brought againſt Officers, &c. By 
the 2 V. G. M. chap. 5. treble Damages and Coſts upon a Reſcors 
of a Diſtreſs for Rent, c. Double Coſts upon a Judgment 4 firm- 
ed on a Writ of Error by the 13 Car. 2. chap. 2. [See the 3 (5 4 
Ann. chap. 16. and the to Rep. 115. In what Caſes Single, Dou- 
ble or Treble Damages and Coſts ſhall be given.. 


Note, P That when a Statute doth increaſe Damages to the » 2 Toh. 289. 
Double or Treble Value, Gc. where Damages before were given, Rep. 116. 


there the Plaintiff ſhall recover his Double and Treble Damages 
and Coſts; and the Coſts being Parcel of the Damages ſhall be 
alſo Trebled. But where Double or Treble Damages are in an Ac- 
tion newly given, where no Damages were formerly Recoverable, 
there the Plaintiff ſhall recover thoſe Damages only, and no Coſts, 
unleſs the Coſts too are. expreſly given by the Statue 
There are no Coſts given in a Quare Iinpedit. [See Meſt. 2. or 
13 Ed. 1. chap. 5.1 | bine Donald ono 10 


Ey the 23 H. 8, chap 
not pay Cofts; but ſhall ſuffer ſuch Puniſhment us the Fuſtices or 


. 
Y * 


Judge f the Court ſhall think fit. cg info wa 
See 2 Inſt+112, 200, 288, 289; Dany. Abr. Tit. Coſts: Tit. Da: 
Mages: en erer 


X. After Judgment Proceſs of Execution doth begin. It begins Of Executi- 
\ en ona nn ry : ' 48 n. 


where the Action doth end. 
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An laſtitute of the Book IV. 


: . oy 4 me oy the Obtaining of Actual Poſſeſſion of any Thing 
595. gacuited by Judgment of Law. At Common Law, where a Sub- 
3 Rep. 11,12. ject ſued Execution upon fa Judgment for Debt or Damages, He 
1 41% could not have the Body of the Defendant or his Land in Execu- 
tion (unleſs in ſpecial Caſes) but only of his Goods and Chattels, 
: and of his Corn and other preſent Profit that grew upon his Land: 
For this Reaſon He had only a Heri facias to levy upon Goods 
and Chattels, and a \Leoarr facing; to levy the Debt or Damages 
upon the Land and Chattels. Both were to be ſued out within-the 
Year. But now Execution may be ' otherwiſe by Statutes (viz) by 
Capins ad Satizfacienduin in many Caſes againſt the Body; and by 

Elegit againſt the future Profit of Land. Oo 

Execution is either in Perſonal, Real or Mixt Actions. 


F ee 1. In * Perſonal Actions Execution may be Three Ways, (is.) 

3K 5 3 8, By Capias ad Satiif actendum, Elegit and Heri Facias, 

F. N. B 93. 1. By Ca. Sa. or by Capias ad Satisfaciendum, to impriſon the 
Body after Condemnation till Satisfaction. [See Capias ad Satisfaci- 
endum in the Catalogue of Writs, ante. ] It lies not againſt Peers of 
the Realm, or their Wives, r in ſome ſpecial Caſes, nor 
againſt Executors or Adminiſtrators for the Debt of the Teſtator or 
Inteſtate, except a Devaſizoit is return d; and then a Ca. Sa. lies 
againſt the Body, or Fieri Fucias againſt their Goods. Regularly 
it, lies only againſt ſuch Perſons, againſt whom a Capias doth lie at 
the Commencement of the Suit. [See the 5 & 6 & M. chap. 12. 
An Ac to take away the Proceſs for the Capiatur Fine in the Courts 
„ RN 000 Gr 
I One is in Execution by a Cu. Sa. No other Execution can be ſued 


- 


againſt Him, His Lands or Gobds. But; . 
the 21 Jac. 1. chap. 24. The Party at whoſe Suit any Perſon 
ſhall ftand charged in Execution for Debt or Damages Recovered, 
Hi, Bxecutors or Adminiſtrators, may after the Death of the Per- 
211 4911 1 ſono charged in Execution,, Sue forth New Executions againſt the 
Lands, Goods and Chattels of the Perſon Deceaſed. Howbeit This 
Att ſhall not extend to Lands Sold Bona Fide (after the Judgment) 
when the Money raisd thereon is paid, or ſecured to be paid, to 
Creditors in Diſcharge of due Debts, een 
- [See'the 1 Fac. 1. chap. 13. infra, and the Statutes concerning 
Eſcapes, Book 1. 45 7. See alſo 2 eo: 2. ch. 22. 3 Geo. 2. ch. 27. 
for the Relief of Priſoners in Execution, not charged with the Sum 
of one hundred Pounds. ] | arne 
(1 luſt. 259. b. 2, An Elegit is a Judicial Writ given by Statute, either upon a 
— ng Recovery for Debt or Damages, or upon a Recognizance in any 
„ "ge : 1 
Court that hath. Power to take it. For, | ra 


By Weſtm. 2. chap. 18. or 13 Ed. 1. Hx that recovereth a Debt 

or e or upon a Recognizance, in the King's Court, may at 
His Election Have a Fieri Facias of the Goods and n — 
| ki: 4 ki F | | 4 or, 


4 Executio"eſt. fruftns et finis. legi 44 / 
Juris effeftus in executione conſiſtit. 10 436% 0 
Parum eſt latam efſe ſentent iam, niſi mandetur executions. 
Executio juris non habet injuriam. 1 Int. 289. a. | © 
" PFaque in curia noſtrariteatta ſunt, debitæ execution! demanaaridebent. : Inſt. 83. 


Ch. 4. Laws of England. 607 


Debtor, or a Writ of Elegit, to the Sheriff, to Deliver to Him All 
the Chattels of the Debtor (Except Oxen and Beaſts of the Plongh) 
and the Moiety of His Land, By Reaſonable Price aud Extent, "til! 
the Debt is Levied. | 


„* FC" EI 4 


t Executors and Adminiſtrators of a Plaintiff or a Recognizee, or t x inſt. 395. 
Succeſlors of a Cognizee, have this Election, though not named in 
the Statute ; otherwiſe of an Aſſignee. [See of Scire facias, infra.] 

Tho' the u Sheriff is only mention'd in this Act, a Serjeant at * 2 Inft. 395. 
Mace, and every other immediate Officer to a Court of Record, is 4 Rep. 65. 
included by the Equity of the A&, who by Precept in the Nature of 
an Elegit may Extend Lands, &c. | 

Where there are two Judgments, and the Plaintiff is in Poſſeſſion 
by Virtue of an Elegit on the laſt Judgment, yet the Plaintiff in 
the firſt Judgment may afterwards ſue out an Elegit upon his firſt 
Judgment, and have the Lands delivered to him, and ſhall recover 
the ſame from the Plaintiff in the laſt Judgment, though He had 
the firſt Extent. 

By the Moiety of the Land, * ſuch Land is to be Underſtood, * 1 Inf. 102, 


f. b. 


which the Defendant had at the Time of the Judgment Given, or of jnft. 395 
the Recognizance acknowledged, unleſs it is convey'd away By 356. 
Fraud to Deceive Creditors, I ſay, At the Time of the Judgineni; 

that is, where the Action is brought ih Reſpect of the Perſon, not of 

the Land. But if an Action of Debt is brought againſt an Heir, and 

he Alieneth Hanging the Writ, The Land which he had at the 

Time of the Original Purchaſe, ſhall be charged. [See the 4 & 5 

IP. & M. chap. 14. infra.) By Virtue of theſe Words the Mozety of 

the Land, Y The Sheriff may Extend Lands in Antient Demeſne, 2 Inſt. 396, 
a Term for Years, an Annuity, Rents, (5c. The Sheriff may Extend . 1 

or Sell a Leaſe, becauſe it is a Chattel. But Copyhold Lands cannot 4 Rep. 74. 
be Extended by Elegit; for it would be Prejudicial to the Lord, if 5 Rep. 295: 
any Stranger ſhould have Intereſt in the Lands Holden by Copy 1 Roll. Abr. 
without Admittance of the Lord. The Plaintiff may Have Ext- 888. 
cution againſt the Body, Goods and Chattels of a Copyholder. See 2 Cro. 78, 19. 
for 47 Time of Binding the Property of Goods, the 29 Cur. 2. ch. 3. | 
ra. 5 | | 
By Reaſonable Price and Extent=—— * Price refers to Goods and * 4 Rep. 74. 
Chattels: Extent refers to Land. And this Appret ement and Ex- lng. bg 
tent upon the Elegit muſt be found by Enqueſt of Twelve Men re- 

turned of Record. An Obligee cannot pray, That the Extenders 

ſhall take the Land, (5c. at the Rate at which They appraiſe Them 

in an Elegit; but on a Statute-Merchant, or Staple He my: Due 

Goods arc not to be Sold, but are to be Delivered to the Party at a 
Reaſonable Price upon the Appraiſement. If upon an Elegit there. Hob. 58, 59. 
is only Execution to be had on the Goods, becauſe there is no Lands; 2 Cro. 338, 
If it happens that the Goods are not ſufficient, The Plaintiff,” (as It 35, 

is ſaid) may have a Capiar. For here the Elegit is in Effect but a: 2 393. 
Hiri Facias; Otherwiſe if Lands were extended. © | „ 
Till the Debt is Levied — b Yet if the Party Pays and Satisfies the » 2 Inſt. 395, 
Debt of Record, He ſhall enter into His Land. And fo the Tenant 39% 6 
of the Land may Enter, when the 'Tenant by Elegit is ſatisfied by Tg 
the Extent, or Receipt of the Profits or Rents. ' But not in Caſe of 

an Extent upon the Statute : For He muſt have a Scire faciasr. 


If 


n [nſtitute of the Book IV. 
If the Chattels are ſufficient to pay the Debt, and it appeareth fo 
to the Sheriff, then the Sheriff ought not to Extend the Land, 
Before the Extent is Filed, 'The Court may ſtay the Filing of the 
Writ, and Grant another, if they find any Fraud or Partiality. 

An Elegit lies in Vales, &c. For That the King's Writs run not 
in Wales, Oc. is to be underſtood of Original Writs. 

See Of Eftate By Elegit, Book 2. chap. 1. Of Purchaſe, Book 2. 
chap. 3. and the Catalogue of Writs Supra, verb. Elegit, 32 H. 8. 
chap. 5. For Remedy where Lands in Execution are Evicted or Re- 
covered by Elder Title, and the Expoſition of that AR, 1 ft. 289.6. 
290. 4. 2 Iuſt. 678, c. 4 Rep. 66.— 13 Eliz. chap. 5. con- 
cerning Fraudulent Judgments and Executions of Lands and Tene- 
ments, Goods and Chattels, to Defraud Creditors, Gc. 16 (5 17 
Car. 2. chap. 5. Concerning Extents upon Judgments, Statutes or 
Recognizances, where Part of the Lands Extendible are Omitted, 
Oc. and the 29 Car. 2. chap. 3. where Execution may be upon 
Lands, held for One in Truſt; and when the Writ of Execution 
ſhall bind the Property of Goods, infra. 


©11nſt. 290 b. 3, © Fj, Fu. or Fieri Facias (from the Words in the Writ Ouod 
gh 1593. Neri Facias de Bonis, et Catallis, &c. See Weſtm. 2. as 5 18. ſupra, 
2 Cro. 555, and the Catalogue of Writs, ſupra) lies againſt the Goods and Chat- 
556, tels of Him, againſt whom Judgment has been given for Debt or 
Damages. It alſo lies againſt Executors or Adminiſtrators, to be le- 
vied of the 'Teſtator's Goods. [See Of Scire facias, infra. | But by Heri 

Facias 'The Sheriff cannot break open Doors, to take the Goods. 
By the Seizure of the Goods, The Sheriff hath a Property in 
Them; and after the Debt Levied, the Sheriff is Debtor to the 

Plaintiff. | 2 yp 

This Writ is only againſt the Goods and Chattels. By Virtue of 
it a Term for Tears may be Sold, as well as any other Goods, and 
without an Enqueſt or Jury. Alſo Corn Growing may be Sold. 
4 8 Rep. 96, And the Sale ſhall take Effect, 4 though the Judgment is afterwards 
143 1. Abr. Reverſed; Elſe no one would Buy. But the Plaintiff ſhall be reſtor d 
$92. to the Value. The Sheriff cannot deliver the Goods taken by Him 
x Cro. 278. in Execution to the Plaintiff in Satisfaction of His Debt; becauſe 
T His Authority is, to ſell the Goods. Goods Pawn'd, or Goods of a 
Stranger, in the Poſſeſſion of the Defendant, Things annexed to 
the Freehold, Goods bought Bond Fide Depending the Action, ſhall 
* Dalt, Sher. not be Subject to the Execution. The Sheriff, (5c. at his Peril 
1 muſt Take Notice, whoſe Goods they are. But if the Sheriff en- 
uires by a Jury, where the Property is lodg d, and it is found that 
They are the Defendant's Goods, when they arc not, 'This will 
- . Excuſe the Sheriff, 
If you Levy only Part of the Debt on a Fieri Facias, You may 
have Ca. Sa. or Capias ad Satisfaciendum for the Reſidue. vi 
f 2Inf 4, f If the Defendant is a Beneficed Clerk, and the Sheriff Returns 
tr, Quod eft Clericus Beneficiatus, &c. A Writ goes to the Biſhop of the 
414 Di to Levy the Debt and Damage De Bonis Eccleſtaſticis; who 
thereupon ſends forth a Sequeſtration of the Profits of the Cterk's Be- 
> _ nefice, directed to the Church-wardens, c. to Gather up the ſame; 
and to pay them Over, to Him that had the Judgment, till the 
Debt is paid. But This Writ of Sequeſtration muſt be Renew d DOTY 
4 | f Jam; 


BY RY 


Ch. 4. "Laws of England. : 


Term; and the Biſhop Uſually takes Bond of = Plaintiff to fave 
Him Harmleſs: 


Note, 8 That there is an Execution on Body; Land and Goods, 6 Finch 472, 


$73,474,475» 
1 Inſt. 289. d. 


upon Statutes-Merchant, Staple or Recognizance in the Nature of 


a Statute-Staple. The Manner of this Execution is Directed by 2 Inſt. 578. 


the 11 Ed. 1. 13 Ed. 1. 27 Ed. 3. chap. 22. 23 H. 8. chap. 6. 
See Of Pa 1 of Rent, Book 2. chap. 2. Of a Recogmizance, 


Book 2. chap. 3. Of Action of Debt, ante, where One may have 


Execution upon a Recognizance after the Firft Day of Failure, with- 
out Staying till all the Days are paſt, 


| By the 1 Jae. I; chap. 13. If One it Eascurias 5 is Delivered by 
Privilege of Parliament, when the Privilege ceaſes, The Plaimiff, 
His Executors or Adminiſtrators; may ſue Oitt a_New Execution 
againſt Him. 

By the 16 & 17 Car. 2. chap. 5. When any Judgnient, Statute or 
 Recognizance, for Payment of * „ all be extended, It ſhall 
not be Avoided or Delayed, becauſe art of the Lands. extend; ble 
are Omitted; Saving to the Party whoſe Lands are extended, His Re- 
medy for Contribution: This Aft is not to give any Extent or Cbn- 
tribution againſt an Heir within Age, . 1101 

12 the 29 Car. 2 chap. 3. Sheriffs may deliver in Enccntidy, all 

here others ſhall, Le ſeiſed in Truſt fur Him ag gainfs 
49s ny aut is bad upon a Statute, Fudgmenty SD. tt Bl 

No Writ of Execution all bind the Property of Goods, la from 


the Time of. Is, s Delivery to tbe Sheriff;i or Coroners g ehe uhu Re- © 


ceipt thereof (without | Fees) Shall. Endorſe the Day of the Meath 
and the Mar, when they Raceiud irt. 

By the 3 & 4 W. & M. chap. 14. Execution wupou a Fudement: 
here an Heir hath made Over Lands Deſcended to hin, may be ta- 
ker againſt ſuch Heir for the Debt of 25 5 Fitted as it at 
ee 210 Vd N 24 AN: (11 * 7 

e 

[See the 8 {urs chaps 40. Conetraingitha Parnintto aZadiord 
ch Ow ear s\ Rem before Execution G. Of Rent Book 2. ch. 2. ] 

) ot die 8.1 a O 903 15 
Real or Mint Aaions The Writs of Execution are, 1. An 
Kae acins. Seimany To put one in Pyſſeſſien of Freehold Lands 
ecovered; which is done by the Delivery of Bonch of a Tree; 
Clod of the Ge: 15 or of 0 of a Door to give Poſſeſſion 

His c. in r 0 

fare L 19 * 14 a Pleintiff int Actual Paſſeſſion of, this 
bon Pieces out of his Term, and Hath NN 

it 57 en ho hath be in Ejectment- The Sheriff in Executing both theſe 

Writs, may bi 

to 115 Plaintiff, 5 8 Jud 

hant or 828 nt. L See Of dhe A heniff, Book 1. cha 7 J 

See the. 1 A 5 1a. 15 Herr the Sher * Fc for 
2255 1 1 it 14s ad neee 

acias- 
8 1111 8 Not 750 


Elegit, Haber 


1 2. Habere facias. Dal 
| his Term again, 


open Dogs, and deliyer Seiſin or Poſſeſſion thereof = 
ment It ia not the Houſe 2 1 Te, 


ut 
2 
1144 1 mA , 


3 * 
uam, Habene Facias a wen Go „oe n 


1 


i þ 


i 
| 
( 
[ 
} 
| 
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b Lit. 50s. Note, ® That if any of theſe Writs, whether in Perſonal or Re cal 
Finch 469, Actions, are not Executed within a Year and a Day after the Judg- 
71n8. 290.b, ment; then to revive the Judgment, and to obtain Execution, there 
2 Toit. 395, muſt be a Writ. of Scire Facias out of the ſame Court, where Judg- 
471+ * ment was given, to ſhew Cauſe, why the Execution ſhould not be 
NEW : Awarded. ¶ See Weftm. 2. chap. 45. and the Expoſition of it, 2 Tuff. 
469, 470, (5c.] But If the Plaintiff ſueth out any of them within 
the Vear, He may Continue Them after the Year, till he hath Ex- 
ccution. If Judgment is againſt a Teſtator, there muſt Iſſue a Scire 
Facias againſt the Executor (though within the Year)to ſhew Cauſe, 
why Execution ſhould not be awarded. The like againſt an Ad- 
miniſtrator of an Imteſtate. And ſo on the Plaintiff's Part, If Heir, 
Executor or Adminiſtrator, becauſe the Perſon is Altered. If One 
Recovers againſt a Feme Sole, and She is Married within the Year 
and. Day, A Sire Facias muſt Go Againſt the Husband, to ſhew 
Cauſe, Oc. | | 
0 3: 
1 14 & 5 Ann, chap. 16. . Peper i ir a Good Plea in Bar fo 
a Seite facias _ a Feder for Debs. | 


If You prokeed. not Upon the Seto 'Facias, an Aalen may be 
brought upon the Judgment, 5 d. NN 
„ber the Plaintiff hath obtain. agment againſt the Deſen- 
an Action where Special Bail hath been Given; The PMin- 

tiff may take tho Defendant in Execution, or proſecute his Bail. 
i Lit. o. A DefondanOcungoti Plęad to any uf Theſe Wfits of Executi- 
8 * on. Bot if He barb any Märrer firiee N Jedetbeny to Diſcharge 
bim af \Excoutigh, ho may habe att n,; or Plead' in 
Bar of Execution to a Scire Baches; we Relcaſe'sf-atl Actions or 
Exocutions,” Qurlaury, Se e ee e 
Upon judgment againſt he K King in a Petition He i is  proſely 
out of Pofſeffononn). R e e n 
Roll. Abr. k In Court- Barons Execution is only by Diſtreſs and Gem 
$4 "till the Party is ſatisfied. 
„„. all Caſes where the/Debardant Zartiot' be taken, or r hayh 0 
Land or Gοds pay the Debt, G He may be Oarlaev d d After 


Judgment in the Common: Pleas; and when a Suit is Commenc'd 


by Original in the King Bib, or is ronioved inte that \Court by 
Writ of Error lout of 6 Camo Pleas, The Defercant too may 
be Outlaw'd'  aftet Tae d 2113 705 9 » 21 doit 9. 5941 
cod 5/18 of 16000 5 10 ni H 20 10 .be init; or: 1 5015 
of Writs in NI. An er Tuſt Caxic!to bo-Relicied a ainſt ee 
1 851 may have Mr pens ro 91 4 So to Reverſe 
* Tem This:hidy be dond F 


fit of Error, aff 
mem, Wtit of ain 2 ey Quere. 40 mA. Ak. 


1 F. N. B. 16. 1. i f Error” Heth, e b. any. E fror 
Pint. 288. b. A. the Poundation,” Procuddirige,”! t 0 8 10 = at 
5 Rep. 111. Court bf: Record, that hgh old [PleX! Fen 
ar 


I r ger: i müll be roturtablo in the K 
.. N rie of. Eeror ig retunable in the u Pt 
= Finch cs. 1. lies net upon * 


F. K.. 20. . | _ 
; 4% a þ - * 
IH 3 | | 


at. 1 2500 


Ch. 4: Laws of England, | 


61t 


By the 31 Ed: 3. Stat. 1. chap: 12. Erroncous Tudements in the 
Exchequer ſhall be examin'd before the Lord Chancellor and Treas 
ſurer, and ſome of the Fuſtices; and if any Error is found, They 
#ay corrett the Rolls, &c. 

By the 27 Eliz. chap. 8. 31 Eliz. chap. 1. 16 Car. 2. chap. 21. 4 
Mrit of Error upon a Judgment in the King's Bench is Returnable 
in the Exchequer- Chamber, where the King is no Party. Aud the 
Cauſe of Error ſhall be Heard and Determined before the Juſtices of 
the Common Pleas, and the Barons of the Exchequer ; except Error 
Concerning the Juriſdiction of the King's Bench, &c. Upon Judg- 
ment Affirmed Reoarjes, The Record ſhall be ſent back to the 
Kings Bench to proceed, and to award Execution thereon. 

The Party Grieved may be Heard again by a further Writ of Er- 
ror in the Upper Honſe of Parliament. 


Oyere, If the Statute of the 27 Elig. extends to a Judgment in 
the King's Bench upon a Scire facias only? For it ſecms to be Caſus 
Omiſſus dc, F 


n No Writ of Error lies to reverſe a Judgment in an Action Qui o 3 Cro. 1424 


tam, Oc. in the Exchequer- Chamber, becauſe the King is Party; 
nor upon the Statute De Scandalis Magnatum. 2 7 

If in the King's Bench the Proceedings are commenced by Original 
Writ, The Writ of Error is Returnable directly before the King and 
the Lords in Parliament. [See the Order of it, Finch 482, 483. 


1 Ventr. 49. 
contre 


1 Cro. 294. 


There is alſo another Writ of Error, which is when the * 5 F. F. B. 214 


- ®» 


Recordo OQuod Coram I. obis Refidet. . It lies on a Judgment in the 
King's Bench, for any Error in the Record, as want of an Original; 
LO. ] Oc. or touching Matters of Fact, as Nonage, Death of the 
Party, Sc. Here is no need of bringing a Writ of Error in Parlia- 
ment, to Reverſe the Judgment in this Court, if the Errors are 
oply Matters of Fact, becauſe it may be brought in the ſame Court 
to Reverſe it. Error in Fact is not the Fault of the Judges, there- 
fore it may be decided by them. 'This may be done in the Com- 
on Pleas, in the ſame Term, without Writ, 4h 


cord is * in Court, and therefore call'd a Writ of Error De 3 


nt given in the King's Bench e The Writ 


Upon a Ju | 
of Error ſhall be Sued and Return d in the King's Bench in Eugland. 


- * 


Rep. 25. 


[ | the 6 Ceo. . chap. 5. So a Writ of Error muſt be Return'd  ., 


on a Judgment given in the Counties Palati we] 
When a Writ of Etror is brought after Verdi 


c, He that brings 
the Writ muſt find Sureties to Proſecute it. [See the 3 Fac. 1: 
chap.8. 13 Car. 2. Stat. 2. chap. 2. 17 Car. 2. chap. 8.] 


By the 5 Geo. 1. chap. 13. All VWrits of Error, whereit: there ſhall 
be any Variance from the Original Record, or other 2 may be 
Amended by the Court, where ſuch Writs are Returnable, _ 

Where Any Verdi hath been given in any Court of Record iu 


E 
fl in Form or Subſtance iz any Part of the Proceedings [ Ii any 
Bill or Writ |. ke * : 
This Act not to extend to am Appeal of Felony, or to Proceſs on 
any Indictment, Preſentation or 4 ormation: " 
111 2 


land ur Wales, The Judgment hall not be Reverſed for any De- 
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[See the 3 2. 7. chap. 10. 13 Car. 2. Stat. 2. chap. 2. 16 & 17 


Car. 2. chap.8. 8 & 9 V. 3. chap. 10. 4& 5 Ann. chap. 16. For Re. 
covery of Coſts upon Writs of Error for the Plaintiff or Defendant.] 
Tho' a Judgment is Reverſed, yet the Plaintiff may bring a New 


Action for the ſame Cauſe. y 


By the 10 & 11 W. 3. chap. 14- No Fine or Comm Recovtry, 
nor any Judgment in any Real or Perſonal Action, ſhall be Revers'd 
fo any Error therein, unleſs the Writ of Etror, or Suit for Rever- 
ſuch nue, Recovery or Fadgment, be Commenced and Proſecm 
for with Effect within Twenty Tears. TT Pe Nahr 0 In 


fant, Not Comps &c. 


* N. B. 17, 2. A Writ of Pp Falſe udgmem eth for F alle Judgment in 4 
8 Court Not of Record, 


F. N. B. 105. 3. A Writ of 4 Artaint lies againſt a Ju and i is to examine whe« 
1 * a Jury of Twelve Men gave a Falſe Verdict, or Contrary to 
Evidence, in a Court of Record upon Ifac ; join'd, that upon Con- 
bo wy of the Jury the Judgment Following upon it miay be © Rove. 
[See Finch 484, 485, 486, 2487, 498.] But this Writ of Attaint 
5 ab out of Uſe; and inſtea Motions are uſually made 
for New Trials, when a Verdict is Againſt Evidence, N the 
11 1.7. chap. 21. 23 H.8. Chap. 3] 


1 4.'* An Audits Ouerela lies, 'where One being in Danger of Ei: 
N exitioh, or is Actually in Execution, may be Relieyd upon Gol 
Matter of Diſcharge bien hath happen d ſince the Judgment. As 
if the Plaintiff after Fudgmen t Rekeaſes to the Defendant all Execu- 
tions, Or. The Denk anr is reh to his 4udira Onrrela; for 
He cannot Phead this Releaſe to any of the. Three Writs of Execu- 
tion above- tion d. 7215 Audita Ae | in the Oualogue 'of 


Writs, fakra. 


een 


ITpheſe are 1 General Parts of the Proceeding, $ i Gen Suits ör 
f 1 Inſt.168.6, Cauſes, © I fhall only add, that © Firms of W. its, Declarations, 
2 3512 Pens," Maes, Judgments and Exeeutions, do  eotttrihuts to 
5 Rep. 93,90 the Right Underfanding of the Law, Tod the Nea ſon of it; n 
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1 8 Laws of England. = = 613 


. 


Of the Proceedings in Criminal Cauſes, (viz.) Of the 

Proceſs for the Arreſt or Outlawry of the Criminal, 
of Bail, Indictments, Approvers, Appeals, Informa- 
tions, Arraignment, Of the Behaviour of the Offender 
upon lis Arraignment, Of Trial, Conviction and 
Attainder, Judgment, Forteiture, Arreſt or Reverſal 
of Judgment, and Falſifying Attainders, Execution, 
Reprieve, Reſtitution. | 


Fo ſhew the Proceedings in Criminal Cauſes, or Pleas of the 

* Crown, It will be Neceſſary, to Give a General Account of 
the Proceſs for the Arreft or Qutlatory of the Criminal, Of Bail, 
Tadic tent, Approvers, Appeals, Informations, Arraignment, Of 
the Behaviour of the Offentler upon His Arraignment, Of Trial, 
Conviction and Attuinder, Futlement, Forfeiture, Arreſt or Rever- 
Ja of 'Fudgment, and Fdlfifying Attaigders, Execution, Reprieve, 


Reſritat 40. 


I. The Proceſi is ſo call'd, beeauſe it ꝓroceedeth or goeth forth Of the Pro. 
upon fprmer Matter, either Original or Judicial. e Proceſ; largely negra 
taken, is all the Proceedings in Real. and Perſonal Adtions, and Cxi- Outtawry of 
mind Pleas. Hut if taken ſirifHy, it is the Pproceeding aftor the O- ere 
rigmal ont of the Plea Roll befbre Judgment. In this Senſe Pleas 

of the Crown are not included; therefore I take-it'in the larger 
1 [Seo Of ge Ae IG: e ee 
An Arreſt is the Apprehending-or Reſtraining ef. Ones Perſon by 
Preceſs in Execution- of the Command of ſome Court or Officer of 
Juſtice, as 1 have ſaid before in the former Chapter Concerning 
Writs and Arreſts in Civil Cauſes, ' To this Arreſt All perſons, Ec- 
cleſiaſtical or Lay, Men or Women, are ſubject in Criminal Cafes. 
See Of Liberty, Bogk 1. chap. 11 This Arreſt is the Beginning of 
priſonment,” But, > 4 4 2 WB (U}; Shai) v8.25 17 VERY 0 404 


In Alti die. DIE TT 10 onna 
Magna Charta, ehap. 29. vr the ꝙ H. 3. chap/29: No one ball 
be taken or Iimpri ſon d, or Diſſeiſed of his'Freehold, &c. or Outlacm d 
"or Band hit Cbnmry, vn in Any Sort Deſtroy d, or Cundenned alt 
2 <bhatſoever, atileſs"by Latofyl . 


* 


eee. SV x - 


* the King s Fut, o Before any Fudge « 4 
Juugment of. Hir Peers, or gooording to he Lato of thetLand; 
* 1+. (TION IIS Dat + 007 4G * 169 0442.Q.3 ien * 4112 19 * 
Let us conſider the ſeveral Parts of this Chapter 
- '# No Ons fall be Later er Lee bed bee, Arad, reve, * + td. . 
or Reſtrained af His" Liberty, büt aecerding to, Law: either By 9,72"; . 
Command and Order of a. Court of Record, or by Lawful War- 

04 ö # NA King 40 e 6 40... e uni- 5 3 | 
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An Inſtitute of the Book IV. 
Or Diſſeiſed of his Freehold, &c. i. e. His Lands or Tenements, 
Goods or Chattels, ſhall not be ſeiſed into the King's Hands, or he 
ſhall not be Diſlciſed of His Lands and Tenements, or be diſpoſſeſſed 
of His Goods and Chattels, but according to the Law of the Land. 
Or Qutlaw'd, i. e. put out of the Law, or Deprived of the Benefit 
of the Law, but according to the known Law of the Land. 
Or Baniſhd his Country, but either by Authority of Parliament, 
or in Caſe of 4bjuration tor Felony by the Common Law, where 
One Took an Oath before the Coroner, to leave the Realm for ever. 
z laſt. 115, 1 But Abjuration being founded on the Privilege of the Sanctuary of 
_w the Church, or Churchyard, is wholly taken away by the 21 Fac. 1. 
chap. 28. [See the 31 Elia. chap. I. Concerning Recuſants.] 
k 2 Inſt. 46, Or in any Sort Defiroyd, i. e. k Forejudged of Life or Limbs, diſ- 
* inherited, or put to Torture or Death, or by any Ways that tend to 
Forte ſeue, His Deſtruction, but according to Law. All | Torture, or Torments 
rr rt of Perſons accuſed are againſt the Common Laws of England ; nei- 
3 Inft. 35. ther can it be warranted by any Preſcription or Statute. But it is ſaid, 
3 Rep. 44 That Irons may be put upon Perſons Impriſon d for any Cauſe. [See 
Weſt. 2. chap. 11. 7 Fac. 1. *. Bratt. I. 3. fol. 137. 4. 2 Inft. 
316. 3 Inſt. 34, 35. 8 Ed. 2. Coron. 43 2. Layer's Trial 4. 
= 2 Inſt. 49.  CUnleſs By Lawful Judgment of His Peers. ® It is ſaid Judg- 
ment, not Verdict, becauſe the Lords of Parliament are not ſworn, 
but give their Judgment upon their Honour. His Peers, i. e. His 
* 2 Inſt, 29, Equals. * For as every One of the Nobility (being a Lord of Par- 
. liament) is a Peer to all the other Lords of Parliament, tho' they 
are of ſeveral Degrees; So the Commons are Peers to One Another, 
tho' diſtinguiſhed into Knights, Eſquires, Gentlemen, Yeomen, (5c. 
* 3 loſt. 3. © But this Clauſe is to be underſtood, when One Accuſed does Ap- 
pear and Plead, and is willing to Have His Cauſe Tried by His Peers. 
' Otherwiſe the Proceedings may be by. Capias, Outlawry, Gr. as 
the Law directs. a 96911 *OILDTE 343 7715 224 
e 2 Iuſt. 4, Or According to the Lato of the Land, i.e. P According to the 
50, 51,282. Common Law, Statute-Law, or the Cuſtom of England, or by 
due Proceſs and Courſe of the Lactcc. 
Note, That theſe Words, According to the Lam f the Land, do 
refer to all the Precedent Matters in this Chapter of Magna Charta. 
And therefore in every Branch of it you muſt add, Lale By Las- 
Ful Judgment of His Peers, or According to the Law of the Land. 
[See the Petition of Right;” 1 Car. 1. chap: Neos! 
Now Proceſs according to Law is of Two Sorts ( ig.) Before Pre- 
ſentment or Indictment, and After Preſentment or Inditment. © | 
1. The Proeeſs Before Preſentment or Indictment, is either by the 
| King's Writ or by Warrant. o Wilts MOR 4g +. wo rin | F lar 
1 2 Inſt. 33, Ally Kings Writ, to take one without Summons, upon a Sug- 
as ls geſtion ; as by the Writ De Vi Laica Removenda, Thoſe that reſiſt, 
209. may be forthwith arreſted ; By Ne Exeat Rego, Perſons going 
Any 18. beyond = without Leave, may be ſtopp'd and arreſted upon Sug- 
"448, 4% en, Oc ig dO pid bo 2d 132“ age 10hilaoo 4 190 
7. bart iS By Varramt, either Expreſs,or By Law. Expreſs, as where there 
hath been a private Information, or a Witneſs has depoſed againſt an 
_ Offender, He may; be taken up by a Warrant from the Privy Coun- 
cil, a Secretary of State, or a Juſtice of Peace, and Committed to 
Priſon. By Law, as when a private Perſon arreſts and apprehends 
10 I | one 
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one that He ſabes to have committed Treaſon or Felony, when 

Treaſon or Felony has been committed. Thus when Treaſon or 
Felony is committed (for Treaſon or Felony muſt be done) and the 
Common Fame is, That A. is Guilty; or if a great Quantity of 

Arms, or Stolen Goods, are found in his Cuſtody ; It is Lawful for 

any one, that Suſpects 4; to be an Offender, To Apprehend Him. 

But whether the Suſpicion is juſt or Lawful, The Judges will De- 

termine in an Action of Falſe Imp iſonment; Habeas Corpus; 5c. 

A Private Perſon may Arreſt a Nig t-walker, and detain Him 'till 
Morning, That, if he can, He may make it appear, He is a Per- 

ſon of Good Fame. [Q A Private Perſon may Arreſt-one that is 

like to break the Peace by an Affray. t But after the Affray is End- © Crompr. 
ed, an Offender cannot be Atreſted without an Expreſs Warrant It EEE, 
is Regularly True, That no Private Perſon can of his 6wn' Autho- 

tity atreſt another for 4 Breach of the Peace, after it is Over; as he 

may in Tręaſon or Felefiy; but it ſeems Reaſonable; f that For- in- © > Intl. $21. 
ferior Offeirſes, Scandulor $ and-Prejtidicial to the Publick, An At- 2 Roll. Abr. 
reſt of the Offender by A Pribate Porſon ſhould: be altow'd; after mw 

the Offenſe is Cottimittod, in Order to bring him before a Juſtice of 

Peace. Arreſts ate not on! Allote d to Private Perfons, put often 
times © Commutided by the AW. ' For (as I before Hinted) Perſons t 2 Inſt. t 72. 


Preſent at e e of a Belong, muſt uſe theif Ended- 1185 28•717 
yelrs, to. Apprc nd the Offendet; ue Penalty of Pitie and kin- 4 10 177. 
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a Juſtice of Peace, And moreover the Conſtable (with or without 
Warrant) may Break open Doors, to take an Offender, after Demand 
to-be admitted, where Felony is Committed, or a Dangerous Wound 
Giyen. [Sce of Pett 0 Conſtalle, Book 1. chap. 7. See the Statute of 
Wincbeſier, ot 13 Ed. 1. chap; g. as to the Power of Bazliffs of Towns 
and eme But this, 1 ſay, is not to be done by Virtue of his 
Warrant from the Juſtice. Indeed a Conſtable in ſuch Caſes hath 
greater Authority than a Private Perſon, and the Law, takes an cf pe- 
cial Notice of Him; ſo that on that Account he differs from a Private 
Perſon; but he cannot Juſtify an Arreſt for a Breach of the Peaor 
out of His Preſence, without a Warrant for ſo doing. 
v £ inſt. 186, f The King cannot Arreſt any Man for Suſpicion of Treaton a 
I us Felony, as any of His Subs may. Becauſe if the King does Wrong, 
the Party could not hayg his Aon. IF. the King commands me by 
Word of Mouth, to Arreſt a Man, and N tarls I do; Arreſt, Hi 
He ſhall have his Action of Souls Imprijormens againſt Me; although 
It was done in the King's, 5 ſence. The King cannot do it by any 
ſuch e Fee, but mut it by as, or by Order 
OT Rule of ſome of his Courts of, ; Juſtice, — ing to Law. 
H. p. o. 2. *.After. Preſentment or er found. in. "Treaſon or Felony, 
_ or on an Appeal of Doath, The firſt Proceſs is a,Capras, directed to 
. Finch 395 the Sheriff, to Take and Irwprifon the Offender. . > On. gn, Indictment 
3 loſt in Treaſon or Felony, an Ap peal of Death, or reach of. the Peace, 
oo 12, A.Capias out of the. K. B. lech againſt a Peer. Þ Here the Sheri 
or others in, Aid, of Him, gray break open. Doors to take the 
J der, if upon and they cannot be Admitted; for here the King's 
Writ contains a Nom Omttas 
the Offender cannot be taken, 
to an Outlaws; Which lies in: all In raſpn, F elony, 
f. Fe cee Ma and on £ turns, of Reſcous, and 
{I reſpas V et ,drmis, or any other Crime 
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Theſe are the Common Proceſſes in Criminal Cauſes, to make 
an Offender appear. But ſometimes there are Special Proceſſes ap- 
pointed by Starmres; as upon 33 H. 8. chap. 10. For untawful 
Games; 5 Elis. chap. 4. Againſt a Servant; that runs away into 
another County; 22 Hf. S. chap. 5: Where Land in one County is 
Chargeable, to Repair a Bridge in another County; 5 Elis. chap. 
12. <. 8. Concerning Foreftallers; G. eV 

lt may not be improper, to mention here a Proceſs, to bring in 
an- Offender, awarded by the Diſcretion of the Judges upon a Sug- 
geſtion, or their own Knowledge, without any Indictment, Appeal 


or Information, oe. an Attachment; which is uſually granted in 


Caſes of Abuſe and Contempt; eſpecially by the Courts in J/e/t- 
minſter-Hall, againſt Inferior Judges, Sheriffs, Bailiffs of Liberties; 
Attornies, Jurors, (5c. where they may procecd in a Summary 
Way by Interrogatories upon Oath; or. of their own Knowledge, 
againſt a Perſon. preſent in Court; or ſend the Attachment forth 
againſt one Abſent, upon a Complaint on Oath or. Affidavit; and 
Commit him, till he Anſwers Interrogataries: [See Hawkins's 
Pleas of the Crown, Book 2. chap. 2] W 
If an Offender is taken upon Proceſs, He is preſently to be commit- 
ted to the common Gaol, [Sec 5 H. 4. chap. 10. 23 H. 8. chap: 2. 
11 & 12 . 3. chap. 19. 5 Ann. chap: gi 6 Georg: 1. chap. 19. And 
Book 2. chap. 7. Tit. Gaoler.] or elſe he is to be bound in a Re- 
cognizance ſingly, or with Sureties and Bail, according to the Na- 
ture of the Offenſe, to appear at a Day in Court, to anſwer for his 
ſuppoſed Offenſe; the Informer being likewiſe Bound to Proſecute, 
or to Give Evidence againſt Him, or both to Proſecute and give 
Evidence at the next General Gaol-Delivery or Quarter-Seſhons, 
Ge. [See the 1 &' 2 Ph. & Mar. chap. 13..2 © 3 Ph. & M. chop; 
10. 106 11 V. z. chap. 23. ar: | u h ot len 


By the 3 Jac. 1. chap. 16. Jr: Offender, which is to be convey'd to 
Gaol, ſhall bear all Charges, both of himſelf and of thoſe that con- 


vey him thither. I he refuſes ſa to do, The Conſtable of the Tou. 
ſhip where He bath any Goods (being within the ſame County) upon - 


a Varrant from a Juſtice of the Peace may ſell ſo much thereof, as 
in the Diſcretion of the ſaid Fuftice ſhall be thought ſufficient, to 
ſatisfy the ſaid Charges; the Appraiſement to be made by the Neigh- 
bours, and the Overplus to be render d to the Offender.  _. 

If the Offender hath ud Goods to ſatisfy the Charges, the Conſta- 
bles,, Churchwardens, &c. ſhall make a Tax upon every Inhabitant, 
to pay the ſaid Charges, &c. | J i g 


d While he is in Priſon, the Gaoler is bound to give him Suſte- 3 N 


nance, and muſt not ſuffer him tò die for Want of it. 

[See the 1 2 2h. & M. chap. 13. 2& 3 Ph. & M. chap. 10. 
For the Examination of Flons; And of the Warrant and Mittizuus, 
Book 1. chap. 7. Tit. Juſtices of the Peace. Sce alſo of the, Privy 
Council and Secretaries of State, chap, 1. aue. 

II. When the Offender Appears, or is Taken upon Proceſs, It 
muſt be conſidered, whether he ought to be Admitied to Bail. 


9 Rep. 97. 


Of Bail in 
Criminal 
Caſes. 
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Therefore let us enquire,” het is Bail, Who may be Bailed, and 


by . ene | « 
e 4 Inft. 18, I, © Bail are. Sureties taken, by A Perſon Authorize | That an 
179. c os Offender ſhall appear at a Day, and anſwer, and be Juſtified by 
5 % Law. This Sort of Bail is Different from Bail in Ciel Cauſes, taken 
Dalt. ch.166. By Sheriffs, &c. [See Of Bail, chap. 4+ aute.] Mainpernors (Manu 
P-417- Ccaptores) are only Sureties, that in Caſe the Criminal does not ap- 
(tho he was never Arreſted or in Priſon) aro to forfeit their 
— - But Bail is a Cuſtody; for no Man is Bail d, but 
he that is under an Arreſt, or in Priſon. Therefore the Bail may 
ſeize the Prifoner, if they ſuſpe& He will Fly, and carry him before 
a Juſtice, to find New Sureties, or to be committed in Diſcharge of 
the. Bail. The like may be done by the Juſtices in Caſe of Inſuf- 
ficient Bail. No One is Bail'd, but he that is arreſted or in Priſon. 
But one may be mainpern'd, that Never was arreſted or in Priſon. 
Hence it appears that Every Bail is a Mainpriſe, but that every 
Mainpriſe is not Bail. The Bail ought to be Two Sureties at the 
leaſt. In ſome Caſes, as on a Habeas Corpus after a Commitment 
for Treaſon or Felony, the Practice in the K. B. is to require Four. 
E it is Inſufficient, a Juſtice of Peace that took it, is Finable by the 
or of Gaol-Delivery, if the Criminal doth not appear. Infuf- 
jent Bail is where the Bail is not of Ability, to pay the Sum, in 
which they were bound. [See the 27 Ed. 1. chap. 3. De Finibus la- 
vatis.) Therefore the Juſtices may examine the Sureties upon Oath 
concerning Their Abilities in reſpe& of their Eſtates. [ See the 1 2 
2 Ph. G M. chap. 13.] Bail is either in a Certain Sum, as 40 J. 
each at leaſt, with the Criminal in Double the Sum ; or Body for 
Bod, in which Caſe, if the Offender does not Appear, 'The Bail 
ſhall not be Executed, but only Fined. But However The Princi- 
pal is always bound in a certain Sum, [See the 1 N & M. Sel: 1. 
| W * againſt Exceſſive Bail. | 
is is the Deſcription of in Criminal Caſes. 
2. As to the Perſons that way be Bailed; it is allowed, that by 
' 2 Inſt. 42, the f Con Law All Perſons might be Admitted to Bail, till 
186, 189. They were Convicted, almoſt in every Caſe, Upon Conviction the 
Offenſe does appear. | TY 
By the Common Law Perſons were Bail'd By the Writs De Homine 
Replegiando and De Odio et Atia, directed to the Sheriff, who was 
to take Pledges for 'Them in his County-Court, except for the Death 
of a Man, or by the Command of the King, or his Juſtices, or for 
the [See the 1 Ed. 3. Stat. 1. chap. 8. 7 Rich. 2. chap. 4 
$ rt, 


In Theſe Caſes.the Sheriff was not to intermeddle in Hi 
but the Remedy was By Habeas Corpus, and ſo Theſe were Bail'd 
e bn be But, 


2 Weſt: x. chap. 1 f. or the 3 Ed. 1. chap. 15. Perſons Outlaw d, 

Thoſe that Have abjur'd the Realm, 2 Such as are Taken 

with the Mainer, Priſon-Breakers, Thieves openly Defau d and 

Known Appellees by Provers during the Life of ſuch Provers, Houſe- 

- burners, Counterfeiters of the King's Seal or Coin, Excommunica- 
ded Perſons (takers upon the Cerrifcare of the Biſhop) Manifeſt Of- 

enders, Traitors againſt the King's Perſon, are not Repleviſable 
H Common Vrit, or without Wii. * 

1 | 0 
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To cxplain this Statute... 

Perſons Outlaw'd, and Thoſe that have abjured, &c. 8 An IF 2 Int, 187, 
law in Felony cannot be Bail'd, becauſe He is attainted in Law. For 188, ; 
the Intendment of the Law in admitting Perſons to Bail is, be- 10 > fans 
cauſe it is uncertain, whether the Party is Guilty or no ; which can- Dule.ch. 166. 
not be ſaid when One is attainted; But a Perſon attainted by Out- P 421, 428. 
lawry of any Felony may appear in Perſon; and plead Miſnomer, or 
alledge Error, in Aon of the Qutlawry, be it on Indictment 
or Appeal, and the King's Bench may Bail Him. 'Thus One cannot 
be Bail'd, if He is attainted by Verdict as well as by Outlawry. 

Outlaw'd and Excommunicate Perſons ſeem to be put for Exam- 
les only in the Statute; implying that all other Perſons under the 

Ble Circumſtances are excluded. 

Approvers, [See infra.) Theſe appear to be Quilty by Judgment, 

Conviction or Confeſſion. 

Such as are Taken with the Mainer. For in this Caſe, Non Stat 
Tudifferenter, whether the Party is Guilty or no, being taken with 

the Manner or Mainer, i. e. with the Thing ſtol'n as it were in His 

Hands. | 

Thieves openly known and Notorious ; Where there i is plain Evi 
dence againſt Them. 

Priſon-breakers. For it is preſum d, that He that is innocent, 
will never Fly or Break Priſon. 

+ 4 taken for Manifeſt Offenſes, under the Degree of Felony Ys 
but of a Dangerous Nature. Yet the Practice is i., 
eſe are under Violent Preſumptions of Guilt. 

Hhuſe- br ners, Counterfeiters of the King's Sea/or Coin a nd EIN 
torf againſt the Kings Perſon, are excluded the Benefit of Bail by 
Reals of the Heinoulnch of, their Crimes. 

1255 Writ or without Merit, i. e. h The Sheriff wall not! 2 Taft, 180, 
Them by the Common Writs De Homiue Re 45 iando, 313. 
720 0 Hh prize, or De Odio et Atia (which are diſu ed) ) or 


at Writ. . [See the 28 Ed. 3. Baſt, 9. poſt] I 
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2 7.812 19o. K All Acce Anſar ories Before and After the Fact are Pailable if there 

BA. & >. 186, are not very ſtrong Preſumptions of Guilt. Principals i petfed only 

Þ 481, 492, of , and Robbery, tho Indicted, may be Bail'd; [But See 

5 Pay ake Bail, infra, and the 31 Car. 2. chap. 2. 4 

| The 2 Accuſed of Treſpaſs, or in any Offenſe be ow elony, 
muſt be Bailable; unleſs ouſted by Statute ; 15 7 went be 

3.2 F. C. Given. 1 Por if One hath been Indicted, Convicted, and hath had 

1 Inſt. 198, Ju d ent, He cannot be Bailed. 

179. eſe are ſufficient Hints for the Expoſition of Weſtme. I, chap. 15. 
which tho' it relates only to Sheriffs, Cc. yet 1 find that the Superior 
Courts are often Fi _ Sil 

„ H. P. .. m He that hath dangerouſly Hurt another, * 8 under Bail, 

Benn ch. 166, till the Party is Dead. 

1. 420. [See the 29 Eliz. chap. 5. $. 21. 31 Ek. chap. 10 20. Where 
Bail is not 1 to Informations on Penal Statutes. ö 


In many ſes Bail is expreſly Ouſted by Particular Gau as 
well as by Min. 1. chap. 15. Ep 


By the 23 H. 6. chap. 10. Sheriffs, 8 &C, 1 not 4 to Bail. 
ſuch as are in Priſon by Condemnation, Execution, Capias Utla- 
gatum, Excommunication, Surety of the Peace, or Committed by 
the Special Command LY any aan, ** e Neha 70 
Her. 
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under their ebener Heads, and in their oper | Plates, [But Soo 
Dalton, chap. 177. and Nelſon 5 Juſtice, 8 Tit. Nail.] 

Note, That if an Offender is committed to Priſon, 1 ma be 
Removed by Writ of Habeas Curpus to the King's Bench; ® which 4 Inft. 189. 
may Bail Him in all Caſes, unleſs Bail is Quited by a Particular 
Statute. 

3. To ſhew ho may Take Bail, or Bail Offenders, Obſerve That 
= ma = be taken by e Virtue of a Writ, or ex Officio, By Writ, * H. P. C. 

e Writ of Odio et Mia, Writ of Mainprize, [See ſupra. ] * 1 
2 Replegiando, Habeas Corpus, | Sec the 31 Car. 2, chap. 2. 
or the Habeas Corpus Act, For Bail in Treaſon, Felony, and in other 
Criminal Caſes ; "iy Subſtance of which hath been repeated, Book . 
chap. 1.] Ex Officio, 1. By the Juſtices of the King's Bench, who 
may in an Original Proſecution by Indi&tment or Appeal before 
Them (as upon an Indictment or Commitment — to Them 
by Habeas Corpus or Certiorgri) take Bail, where another Court 
cannot, P as in Caſe of Murder, Appeals of Death, {Seeg H. 5.ch, 1,]* Staund. 18. 
or in Caſes prohibited by Weft. 1. chap. ts, 9 For that Statute, „ 1 — 55 
beginning with Sheriffs, and other inferior Officers, extends not to 2 106; 183, 
Judges of any Superior Courts, who have Liberty of Admitting to 2 
Bail by the Common Law. Nay, it is affirm'd, That this Court f & C: 104 
may (upon Good Cauſe) admit Perſons to Bail, that are Impriſen'd 
by the ry ot Special Command, ot hy the Order of His Privy Goun- 

3 29. 26 Ed. 3. chap. 4. £8 Ed. 3. 

— Les d 


way > 3. The Petition of Hight, 3 Car. 1. chap.i. 
16 Cr. 1. ab. 1. or by Ortler of either Houſe of Parliament, as if 
They manifeſtly exceed their Iuriſciiction, Oc. C Sed Quere aud fee 
Hoambitif's Pleas of the Gar, Bool 2. chap. 15. o by Oeder of 
Chancery in ſome Caſes, ¶ Quore, and ſoe Mid. or by Order of In- 
ferior Courts. . . of other Courts ih Meſtmimſton- 
Haul, 30 Gar. 2. 2% ices; of aa Dalicem, who 
may take — lodge che Peace cannot take it; as of * Dalt. el. 
4 Perſors Convict of ilar eo Se Defende Furey or. by Had K.K. % 
venture, or of a Perſon Convict of Manſlaughter that hatſi a Par- 103. 
Aan to get 2 the 30 Car. ac tchap. z. where ſot Treaſoon 
or — Bi — of Oꝛer and Torminer ot Gaal 
Aue Prayer in Court, c. aud ane huge in 
— 1 By by © — ag nt alt. eh. 
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tion of the Priſoner talen before Bailment, at the next General 
Gaol-Delivery, ander the Penalty of à4 Fine to be ſet on Them by 
the Fuſtices of GnokDelivery: The Juſtices of Peace and Coroners 
wi.ͤtithin the City of London and County of Middleſex, and in other 
Cities; Gc. may follow. their Cuſtoms, &c. [4 lis ne 


Cee more in the ſaid! Statute, and the 2 & 3 PH. & M. chap. 10. 

Whereby Perſons accuſed of Manſlaughter and Felony, being ſent 

to Gaol for Want of Bail, are to be Examin'd, and the Hocuſers to 

be bound over, Ge) L e ee ee W e A agg 

* 2Inſt, 313. This Statute. of the 1 & 2 Ph: & M. ch. 13. ſeems to Admit; 
4 Inſt 178. That for Manſlaughter, and all other Homicides, except Murder, 
p. 420, 423- or for Felonies; the Offender may be Bail'd by Juſtices of the Peace. 
H. f. C. 99, But if in Qaſe of Manſlaughter, tho? it be S Defendendo, and it 
b does appear ſo to the Juſtices, yet if the Party Aecuſed Confefſes the 
Fact upon Examination, or it is a tly known, that he KilFd 
Another, They cannot Bail Him: [See Weſt: 1. chap. 15: ſupra.] 

If it is Uncertai#, That He was the Slayer, and the Charge is 

but Manſlaughter, They may Bail Him; For the N he: 

in ſome Caſe Manſlaughter is Bailable by Law. So in the Caſe of 

Felon 817 z 1 15 Men „„in | OS; Md © 1443 Lake} 

» Dalt, b. After Indictment. and Proceſs. iſſued thereupon in Caſes umder 
166; 8 424: Felony, or in Caſe of Treſpaſs, Miſdemeanor (where Bail is not pro- 
e hibited by a particular Statute) One may be Bailed by Two Juſtices 
of the Peace, whereof One to be of the um. Others ſay by 

One Juſtice. [See the 29 Eliz. chap. 3. Where One may appear 
without Bail upon a Penal Statute.] 13) 6405243 Atlas yer'TF 

„ Inft. 191. * As to Refuſe: Bail, where the Party ought to be Bail'd, is a 
H. P. C97. Miſdemeanor, and Finable; ſo to Hamit Bail, when it ought 
not to be Admitted, is puniſhable by the Juſtices of Gaol· Delivery 

by Fine, or as a negligent Efape at Common Larv.; and is like- 

wiſe puniſhable by ſeveral Statutes. See Weftm. 1. chap. 15. 27 Ed. 

* ir Ed. 3. chap 2. 1 (5:2: PO M. chap. 13. 31 Cor. 2. 

| 4 nn 137449 lan / 40 ö 11604 7 © 10 30 einne 

7 Dale. h. If Oce-is brought before a Juſtice, and it does not appear, That 
166. p. 42, 4 Felony is committed, He may Di/charge Him; but if a Felony 
1 P. C. os, has been Conimitted, and the Party s Only ſuſpected, He muſt Ball 
Him or Commit Him te the Common Gadl. [See 6 Georg. 1. 


cap. 19. 21089 If; ig ufig ves red gro- 


2511 to '3 * J +:B eee are taken 
n n abated the: Power. to Admit to Bail apor' Ieditiments before 
Dem. [See the 1 Ed. 4» chap. 3. π ff 

Tk he et nen arr eee uch 

of Iadid- III. If any Court of Reęord Commit One for a Contempt done 
ments in Court, Tbey may Diſcharge Him b, like Order at their Plea- 
* 3 Inft. 209. fares , Hut if One is Committed fdr .Prealon; Felony, or other 
„. %% Otime; or Suſpicion» therbof; He cannot be Diſcharzad till He ds 
- Frdificd:and\Atquittedy rau fund, or Heis Delivered by 
oProclamationen.). 4 \inhigY arid ants nh 1d gunt\enkk yo; ao 
And ſo it ie Any che taken and ãmpriſpn d byiLabviub Warrant, 


or the. King s Walt, Ho:cannet þo-Diſcharged without egal hrg- 
ccuding, but byithe King dnly; tho one taken by the King's Wiit in 


„017 1 a Pri- 
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Laws of England, 2 


— „* 


Ch. 5. 


a Private or Civil Adion, may be Diſcharged and ſet at Liberty by 
the Plaintiff, oven tho in Exccution. ¶ But ſee the 31 Car. 2. chaps 2. 
the Habegs Corpus Act.) be 

Now an Dndiftment or Exditi ment (From Ai TO Ac- * 1 Inft. 
cuſe) is a Bill or Accuſation. drawn up in Writing at the Suit of the 12% ag, 
King for fome Offenſo, either Criminal or Penal, and Preferr'd to a 5 "os. + Spb: 
Gyand Fury of twelve Men or More, upon their Oaths, and Found Bacon 19. 
by Them before a Judge, having Power to puniſh the Offenſe; be- Nel. 5: 
ing ſufficiently Grounded, to put the Offender upon Trial by a Perry 
ury of twelve Men. The Proſecutor and his Witnefles give Evi- 
dence to The Grand Jury upon their Oaths. The King's Counſel, as 
Proſecutors, may manage the Evidence in Private to 4 Grand Jury. 
dA Preſent mont is That which the Grand Jury Find and Prefent „ tag. 339. 

to the Court, without any Indictment delivered to Them. This is 
afterwards Reduced into the Form of an Indictment. When an 
Offenſe is found, by Jurors return'd to enquire of that particular 
Offenſe, It is called an Izquifition. | 

I cannot find that a Grand Juror ought to be a Freeholder. 3 

e When the Grand Fury find the Bill of Indictment, They write on « Baton's - 
the Back of the Bill Hilla Vera. But If they think it a Groundleſs Flag. 394 | 
Aecuſation, They Endorſe {zzoramus; and then the Party is di-: “ 
charged without further Anſwer, Upon Allowance, or Finding the 
Bill by the Grand Jury, the Party is ſaid to be Indicted, Por no 
One ſhall be Convict by Verdict, unleſs the Offenſe is found by 
twenty-four Men at the leaſt (vjs.) By Twelve, or above, of the 
Erand Fury endorſing Billa Vera upon the Bill of Inditment (for 
if twelve Agree, They ſhall eonclude the leſſer Number) and by 
Twelve (not more or leſs) of the Petty Fury upon Trial. The 
Grand Jury cannot find Hilla Vera for Part, and Igaoramu for the 
Reſt. It muſt be the One or the Other for the Whole. 

Regularly the rand Fury can Enquire of nothing but what 
ariſeth within the ow for which they are Return d. By Special 
Cuftom Indictments of Offenſes Committed in one County may be 
taken in a Plaee out of it; as Indictments of Offenſes in Middleſex 
are by Cuſtom taken at the Seſſions-Hall at Newgate in Londop, 
as well for Middleſex as London. Yet the Trial muſt be by a 
Jury of the proper County. [But See Of Trial By the Country, 


700 A Grand Juror may be Challenged for Cauſe by One before he 3 Cre 134 
is indicted. [ C. See Croke Car. 134, &c.] 
The Grand Jury, or Thoſe Indictors ought not to be de Medie- 
tate Lingus in any Caſe, nor ought They to have a Keeper, or be 
without Victuals, as in the Caſe of a Petty Jury. | 

© Tf one of the Grand Jury is Outlaw'd, or taken at the Nomi- * 3 Inſt. 32. 
nation of another; It Avoids the whole Indictment. [See the 11 3%, ,, 
H. 4. chap. 9. * 8. chap. 12. ] H One of the Grand Jury diſcovers . 
to a Stranger the Evidence given to Him and the reſt of the Jurors, 
This is an Offenſe puniſhable by Fine and Impriſonment upon an 


Indi ment. 1 | 

Indictments N of High Treaſon, Petit Treaſon, Pelony, 
Treſpaſs, and all Sorts of Misdemeanors or Pleas of the Crown; but 
of ne Injuries of a Private Nature, unleſs they ſome way or other 


concem the King and the Publick. Offenſes by Common Law — 
K | 1 | FT | 
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'Thoſe againſt a Sratute Law: are Indictable. Where a Srarare wet 


bits an Act of a Publick Grievance; or Commands a Thing of Pub- 
lick Conveniency, an Oftcnder againſt ſuch a Statute is puniſhable 


| by way of Indictment, as well as at the Suit of the Party Grieved. 


82 Roll. Abr. 


709, 708. 


d 4 Rep. 44. 
5 Rep. 121. 
1 Inſt. 303. a 
| Weſt. Symb. 


5. 70. 
H. P. C. 2 


* 11, 4 
oll. Abr. 


19, $0, $1, 


i x Cro. 606, 
751. 


H. p. c. 
264. 


1 2 Inſt, 670. 


Indiments muſt be at the Suit of the King, and no Other. 

8 It is the Beſt way to Join Several Offenders in the ſame Crime 
in the ſame Indictment, where the Offenſe doth wholly ariſe from 
the Joint AR of all the Defendants. On ſuch an Indictment Some 
may be Acquitted, and others Convicted. [Some Offenſes are held 
to be ſeveral in their Nature, and in ſuch Caſes Judgment cannot be 
given upon a joint Indinient. See the Caſe Rex v. OP Rue 
5 Geo. 2. B. R.] 

In every Indictment theſe Things are Requiſi TN - 

1. h Indictments (being in the Nature of Declarations for the | 
King againſt Offenders) ought to be Certain to a General Intent, and 
muſt not be ſupplied by Implication or Argument. Preciſe Certain- 
„ fy to Every Intent is to be obſerved, though the e not allow 
Exceptions that are too Nice. . i Enn 1 rel 

2. Further, eb 


By the 1 H. 5. chap. 5. An der . 2 TY forth the Chri- 
ſtian Name, Surname, and Addition f the Eſtate and Degree, Mi- 
ſtery, Town, or Place, and the County of 2 Offender, & Mo. 


The Chriſtian Name and Surnames, 

But when the Naze of one kill'd is unknown, or 33 are stolen 
from a Perſon that cannot be known, It is ſufficient to ſay one Un- 
known was kill d by the Perſon Indicted, or that he Stole the Goods 
of one Unknown. And if there is a Miſtake in Spelling of the Of- 
fender's Name, If it Sounds like the true Name, It is Good. And 
it is Good If the Party is Indicted by another Name, If the Party is 
known by Both. A Miſnomer of the Defendant's Name of Bap- 
tiſm may be pleaded i in Abatement of an Indictment; but not of 
His Surname, as in an Appeal. LO. ] The Inbabitants 'of a Pariſh, 
tho no Perſon is particularly Nam q, may be Indicted for not Re- 
pairing the Highway. 

. Eſtate and Degree; whether of the Nobility, or under the Nobi 
lifters (i. e.) Art, Trade, or Occupation. © 8 
The Place of Abode, or The Develling Place of the 3 Indicted 

(both Town and County 208 is expreſly Requir'd. If the County is 

named in the Margin of the Indictment, It is well enough, [ On.) 

i Except in Caſcs of Felony, where it muſt be always named 

in the Body of the Indictment. 

If no 'Town is named, or any Place where the Fact was done, 
The [Indictment is Void. [See 9 H. 5. chap. 1. 18 H.6. chap. 12. 
But a K Miſtake of the Place in laying the Offenſe is not material up- 
on the Evidence, if the Fact is prov: d at ſome other Place in the 
ſame County. 

The Statute ſaith that the Indictment ſhall Abate for any of Theſe 
Omiſſions by the Exception of the Party. For though, an Offender 
Hath not ſuch Addition as the Act Requires, I yet if he Appeareth 
upon the Procels and Pleads, taking no Advantage thereof by Ex- 
ception, He hath loſt the Benefit of this AQ. [Sce for the Expoſiti tion 
af this Statute, 2 Toft. 665, Cc. Bencrally 

1 


* 


_ Laws of England. 625 


Ch. 5. 


_ Generally there is the ſame Law concerning Additions in Indict- 
ments and Appeals, though in ſome Things Appeals require more 
Strictneſs. e . 3 
3. ® The Certainty of the Time wherein the Offenſe js done, as ” rInft.2$4.a. 
the certain Day and Tear is to be expreſſed; But the ache is not 2 Lat. 318, 
bound to ſet down the very Day, when Treaſon, Felony, &c. was; ing. 250. 
Committed. The very Day need not be prov'd upon Frial. [See 4 Rep-41,42- 
OE 06s. 5 | nent hag 
In Caſes of Omyſtr, it is not neceſſary, to ſet down the Day and Kely. 16. 
Year; as in an Indictment for not Scouring a Ditch, Cc. H. F. C. 464 
4. The Nature of the Offenſe muſt be ſet forth, whether it be 
Treaſon, Felony, 'Treſpaſs, Penal Statute, &c. Sometimes You muſt _ 
uſe Special Words. u In Treaſon the Indictment muſt ſay Proditorie, 4 Rep. 39. 
and conclude Contra Ligeantie ſuæ Debitum, in an Indictment of : Rep. 130, 
High Treaſon againſt the King's Perſon., In Murder it muſt ſay 1 Row Cal- 
Maurdravit, for that is a Word of Art which implies Malice. If the vin, Caſe, 
Killing was by a Blow with the Hand, or by ſhooting ; You muſt al- Frets Symb 
ſo ſay Perculſit, not if it was by Poiſoning. [See Of Appeal, poſt. ] 5. 10. 5 
In Burglary, Burglariter or Burgulariter, or Burgalariter; In | ys 2 Arden 
N not Carnaliter Cognovit [only]; In Felony and Mayhem, * 
Felonice only; but in Mayhem Felonice Mayhemavit, In Larceny, 
Felonice Cepit, not Felopice Abduxit or Aſportapit, without Cepit. 
Things Livius mult be ſet down, as Horſe, Ox, &c. Dead Things 
are to be call'd Bona et Catalla, but you muſt expreſs what Goods 
and Chattels. And in all theſe Caſes, and in Treſpaſſes, the Indict- 
ment ought to be Ji et Armis, and conclude Contra Pacem. [But 
See 37 H. 8. chap. 8. 4 & 5 Ann. chap. 16.] In Offenſes againſt the 
Peace only, as Conſpiracies, Deceits, 6c. 'Theſe Words Vith Force 
and Arms are not neceſſary. In a Forcible Entry The Words Manu 
forti amount to it. If the Offenſe is created by a ® Statute, it muſt * 4 Rep. 45 
conclude Contra Forman Statut, &c. The Recital of a Publick Sta- * 9% b. 
tute is not ,Neceſlary, but rather Dangerous; for a Miſrecital 
thereof will ſpoil the Inditment. The Subſtance and Material 
Words in ſuch Statute muſt be ſet down, concluding Contra For- 
mam Statut, (Fa W wa atk | tag | 
5. The P Value of the Thing by which Offenſes are committed, » wett's 
muſt be Expreſſed. It ſeems, neceſſary to Value Things Stol'n, that 1 | 
it may appear, whether it is Grand Larceny or Petit Larceny. In g. 4. 
Treſpaſs the Value may aggravate the Offenſe. But Things Fer 
Nature ought not to be valued, if they were not in Parks or War- 
rens. If the Indictment is of Living Things, You muſt ſay Prerit, 
Cc. If of Dead Things, you muſt ſay 4d Palentiam, &c. ¶ Quere 
the Difference.] But it is ſaid that Oue Dead Thing only mult be 
Pretii, not Ad Falentiam. ö RE 
1 An. Indictment lies upon a private Statute, where no particular 4 $ Rep. 694 
Penalty is provided, and the Offender ſhall. be tried and impriſon d; 
if ſuch Statute concerns a Multitude of Perſons. But if it concerns 
One particular Perſon only, an Aion on the Caſe doth lie, not an 
Indictment. e eee Þf Sb 
If there is an Indittment and Inquifition againſt one for the ſame * Key. 108. 
Offenſe, One found by the Coroner's Inqueſt, and Another by the 
Grand Jury, He may be tried on both a the ſame Time. For if 
One is indicted for Murder, and Convicted of Manſlaughter, or Ac- 
quitted, and at the ſame Time 5 a Coroner's Inqueſt, He may 


plead 
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plead his former Conviction or Acquittal in Bar of the other. If an 
Indictment. is void for Inſufficiency, or if the Trial is in a wrong 
4 Rep. 40. County, Another Indictment may be drawn for the ſame Offenſe; 
.. P. C. aaa. whereby the Inſufficiency may be cured, and the Indictment laid in 
Another County, though Judgment was given. 

By the Common Law the Court may Quaſh any Indictment for 
any ſuch Inſufficiency in the Caption or Body of it, as will make the 
Judgment Erroneous. By Inſufficiency in the Caption I mean a De- 
fault in ſhewing before whom the Indictment was taken, their Ju- 
riſdiftion, the Place where, the Number of the Jurors, the Day 
and ear when the Court was Holden, GS. 

. 167- Falſe Latin ſhall not Quaſh an Indictment. For tho' an Origi- 
re 159 nal Writ or an Appeal may abate for Falſe Latin, yet Judicial 
3 Cro. 463. Writs, Fines or Indictments ſhall not, if the Word is Latin; but if 
the Word is not Latin, or allow'd by Law as a Word of Art, or 
Inſenſible, There if it is in a Point material, it makes the Indict- 
ment inſufficient ; as Murdredum for Murdrum, Burgariter for Bur- 
glariter, &c. But nothing, which may be rejected as Surplus, ſhall 

vitiate an Inditment. [ See Of the Declaration, chap. 4. ante. 


- By W. z. ch. 3. All Perſons Indifted of High 'Treaſon, (except 
for Same ating the Coin, Great Seal, Privy Seal, Sign Manual 
or Privy Signet) or for Miſpriſion of ſuch Treaſon, ſhall have a Co- 
py of the whole Indittmem (But not the Names of the IVitneſſes) Five 
Dogs at leaſt before His Trial, to adviſe with Counſel thereon, &c. 
[See 7 Ann. ch. 21. (90 17 3 
" This Indiftment muſt be Fortnd within Three Tears after the Of- 
fenſe committed, except in Treaſon for an Attempt of an Aſſaſſina- 

tion on the Body of the King by Poiſon, or Otherwiſe. 

"No Indifiment for any of the Offenſes aforeſaid, nor any Proceſs, 
nor any Return thereon, ſhall be Quaſh'd on the Motion of the Pri- 
ſoner, or His Counſel, for Miſwriting, Falſe or Improper Latin, un- 
leſs Exception for the ſame be made by the Priſoner, or His Counſel, 
before Evidence Given in Court. Nor ſhall Any ſuch Falſe or Improper 
Latin, after Convittion, be Cauſe to Arreſt Judgment; tho' any Judg- 
ment given upon ſuch Indifttment, may be Reverſed upon a Writ of 
Error, &c. [See more of this Statute Of Eoidence to the Petty 


Jury, infra. „e 
By 10 & 11 W. z. ch. 23. No Clerk Aſſiſe, Clerk of the Peace, 
or other Perſon, 725 have more than 2 8. for Drawing an Inditt- 
ment againſt a Felon, upon Pain to forfeit 5 1. to the Party Grieoed, 
with full Coſts of Suit. If they Draw any Bill Defective, They ſhall 
make a New One without Fee, under the ſame Penalty. © 


| See the 5 & 6 V. & M. chap. 11. To prevent Delays of the Pro- 
ceedings at the Quarter-Seſſions of the Peace by Removing Indict- 
ments by Certiorari into the Kings Bench before Trial, Ge. 


| [By 5 Geo. 2. chap. 1 9. The Quarter- Seſſions have Power, to a- 

nod: Orders, &c. and the Proſecutor of a Certiorari is to enter into 
| a Recognizance of fifty Pounds, to proſecute with Effet.) —___ 

Ole, TY, An Approver (Probator, Prover) is a Perſon indiced of 
129 Treaſon or Fe 1 and in Prifon for the 4 and not Diſabled to 
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193,194,195; Accufe, who upon His Arraignment before any Plea PP _ 
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before Competent Judges, does Confeſs the Indictment, and takes 
a Corporal Oath, to Reveal all Treaſons and Felonics, that he 
knoweth of, and therefore Prays a Coroner, to Enter His Appeal or 
Accuſation, againſt thoſe that are Partners in the Crime, contain'd 
in the Indictment. He is Sworn to Diſcover all Treaſons and Felo- 
nies; yet He is not an Approver in Law, but only of the Offenſc 
whereof he is Indicted, [See the 28 Ed. 1. Stat. de Appellatis.] 

This Accuſation of Himſelf, and Oath, makes His Accuſation of 
Another of the ſame Crime to Amount to an Indictment; and if his 
Partners are Convicted, the King is to Pardon him. [See the 
H. 4. chap. 2.] But it being in the Diſcretion of the Court, to 
ſuffer one to be an Approver, This Method of late hath not been 
put in Practice. 


V. An * Appeal (From Appeller, To Accuſe, rom Appellor, of Appeals. 
'To Call) is = Accuſation of One againſt wb 2 Him * cInſt.124.b 
of Felony, by Words Ordain'd for it. This is always at the Suit nach 
of the Subject. It is the Party's Private Action, proſecuting alſo / Lit. 116. 
for the Crown in reſpe& of the Felony. The Plaintiff is call'd Finch 319, 
the Appellant, and the Defendant the Appellee. I Ioft, 123.b. 

It may be brought in Three Caſes. 1. For a Wrong to One's Au- 287. b. 
ceſtor, whoſe Heir Male he is, and that is only for the Death of his 2 fut. 316, 
| Anceſtor. 2. f For Wrong to the Husband; and this is to be pro- 
ſecuted by the Wife only for the Death of her Husband. 3. For 
Wrong done to the 4ppellants Themſelves, as for Robbery, Rape, 
Mayhem. This laſt Sort of Appeal is diſuſed, becauſe the Pro- 
ceſs is more Nice and Chargeable than by Indictment. 377. 

An Appeal of Death is of Two Sorts Giz) Of Murder and Of 
Manſlaughter. And theſe muſt be brought by the Mie for the 
Death of Her Husband, or By the Heir Male for the Death of his 
Anceſtor. An Appeal lieth not for a Killing Se Defendendo or By 
Miſadventure. . , PO: 

2 The //jfe ought to be a Wife de Jure; and therefore One may - 1 tft. 33. b. 
plead, that ſhe was never lawfully: Married to the Party Slain. She : Inſt. 68,69, 
mult alſo be a Wife de Fatto (i. e.) in Poſſeſſion as well as in Right, 2. B. U. 181. 

without Elopement (O.) Divorce, Oc. If She does not continue a; Mod. 157. 

Widow, but marries Before or Depending the Appeal, The Appeal 

is loſt, If ſhe marries after Judgment, ſhe cannot have Execution; 

for the Loſs of a Husband is the Cauſe of the Appeal. A Husband 

cannot have an Appeal of the Death of his Wife, but the Heir only. 

2 The 2 Heir muſt be Heir Male, tho He Derives by a Female. For * : Ink. 23. 

no, Female, except a Wife, can maintain an Appeal, And He muſt : in 33-Þ- 

be Heir according to the Courſe of the Common Law, and Heir at . P. C. 18 , 

the Time of the Killing, f his Anceſtor. If the Appeal is Againſt 182, 183. 

the Heir as Guilt of che Killag, The next Heir Male ſhall Have 

the Appel FO Ik the, Wife kills the Husband, The Heir, ſhall 

Have: the Appeal! But a4, he Perſon, Kill'd by a Stranger hath a 

Wife ſurviving, the Heir ſhall not have it, tho She, dies within tge 

Year. And if the Heir Dies after the Death of the Anceſtor, Ano 

| (1 0 610 1 Run ih 11. 3 8 5.99 7; 13? ther Fes IP 1 

ubhod ad 3 iid yds toad eco ing hon altts aft 45 4. 3 
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Ii Nullus cupiatur aut impriſpmetur propter appellum fem 

guam viri ſui. Magna Charta, chap. 34. 
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ther Heir ſhall not have the Appeal. No one can bring an Appeal of 

Death of a Perſon attainted of Treaſon or Felony, except his Wife; 

becauſe ſuch a one has no Heir. Therefore if the Perſon kill'd had 

Two Sons at the Time of his Death, and the Elder is attainted of 
ITreaſon or Felony, neither of the Sons can have an Appeal. 

> 2 Init. 183. b An Appeal may be brought either By Original Vrit out of the 

4 Int 7j. Chancery, or by Bill. By Bill, in the King's Bench, Before Ju- 

9 Rep. 119. ſtices of Gaol-Delivery, if the Appellee is in Priſon before Them, 

HP. 179: before Commiſſioners of Oyer and Terminer, before Juſtices of Nui 

Prius, and before the Juſtices of the King's Bench, or Before the 

Sheriff and Coroner in the County-Court. But the Sheriff and Co- 

roner can only take and Enter the Appeal and Count, and proceed 

no further, It muſt be Removed by Certiorari into the King's Bench. 

' [See 3 H.7. chap. 1.] An Appeal may alſo be brought before the 

* 31nft. 5,31, Cynſtable and Marſhal, of a Felony done out of the Realm. e There 

H p. C. 186, can be no Appeal of Treaſon in Parliament, for it is ouſted by the 

1 H. 4. chap. 14. 


By Magna Charta, or 9 H. 3. chap. 34. No Man ſhall be taken or 
Inpriſon d, upon the — 42d of a Woman, for the Death of any 
other than Her Husband. 

= Weſt. 1. or the 3 Ed. 1: chap. 14. The Acceſſory in an Appeal 
Bal 1 be Outlaw'd, before the Principal is Attainted. | See 2 Inft. 
182, | | | | 

By the Statute of Glouceſter, or the 6 Ed. 1. chap. 9. If the 4p- 
pellor Declares the Deed, the Year, the Day, the Hour, the Time 
of the King, and the Town where the Fact was done, and with what 
Weapon, the 4ppeal ſhall land, ſo that he ſue within a Year and a 
Day after the Fact. [See the 1 H. 5 chap. 5. and 2 Iaſt. 665, G.] 

IN 1. 11 4 | a. 4 +» 
Let us Explain this Statute. =_ FS GOD 

42 inf. 338, The Deed—t4 Whether It was By Wound or eithout Wound. 
© If By a Wound, Four Things are neceſſary to be ſet forth in the 
Appeal. 1. In what Part of the Body the Wound was given. 2. Of 
what Length and Depth, ſo that it may appear to the Court, that 
the Wound was Mortal. But if a Leg or Arm is Cut off, there the 
Length and Depth cannot be ſhew'd. 3. That the Party wounded 
= of that Wound. 4. It muſt appear; that he died of that 
ound within a Year and a Day, after the Giving of the Wound. 
N. lf wit hout Wound, It is either By Weapon or without. By Weapon, 
* 4s by Blow, Bruiſing, c. Without Weapon, as by Poyſoning, Drown- 
ning, Burning, Strangling, Oc. In both theſe Caſes The Circum- 
e 27597, SHPTCISE TIS 0 

"The Tear, i. e. The Year of the Reign of the King. 

The Day—— The Natural Day, containing twenty-four Hours. 
And therefore If the Fact was done in the Night, you muſt ſay, 
In notte ejuſdem diei. The Killing mnſt be Alledged, to be the 
e 2 Inft. 318. Day that One Died, not the Day of the Wound or Blow. 
* 25, The Hour“ In the Count upon the Appeal one may fay 4- 
75 151 318. vom Ten of the Clock, Gc. But you muſt not ſay about the Day, 
Vear, or that the Wound or Blow was about any Part of the Body. 

It is Difficult to alledge the True Hour, and not fo of the Day, 

Tear, or the Part of the Body. And Vet the Plaintiff in the Appeal, 
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is not bound to Prove the Preciſe Hour, or the Day, alledged. In 
Tndifments the Hour needs not to be alledged. Betwees the Hours 
of Ten and Eleven is unintelligible, for there is no Time between 
the Hours. | | 

The Time of the King -s This is added, notwithſtanding Men- s 1 Inſt. 124. 
tion was made of the ear before, wherein the Blow, Gc. was Gi- 2 Int 319, 


ven ; For here the Year wherein Death enſued, is to be ſhewn, That 
It may appear, That he died of the Blow, Oc. within the Year and 


. : 
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Day. 

The Town——lIf the Murder or Homicide was in a Town. Other- 
wiſe If out of a Town, the Place, if known out of any Town, muſt 
be alledg d as known in ſuch a County. If the Fact was done in a 
City, The Pariſh muſt be alledged. But in the Country, If a Pa- 
riſh contains ſeveral Towns, Alledge it in a Town. [Sec the 2 & 3 
Ed. 6. chap. 24. Of Trial By the Country, poſt.] 

With what Weapon——® One certain Weapon muſt be alledged » 2 16. 31g. 
in the Count, yet if it be proved in Evidence, that the Wound was 3. Inſt. 133. 
given with any other Weapon, The Offender ſhall be found Guilty. rn 
But upon ſuch a Count, or in an Indictment, It cannot be given in 
Evidence that the Party was Poiſon d or Drown'd, Gc. where no 
Weapon at all was uſed; It being Murder or Homicide of another 
Kind. [Sce Of Evidence to the Petty Jury, infra.] 

Tho' this Statute requireth, that the Weapon be mention' d, It 
muſt be underſtood, where One is kill'd with a Weapon. 

So that he Sues within a Tear and aDay——! The Zar muſt be 1 Inf. 230. b. 
Computed according to the Calendar, and not according to twenty- 246-a. 255.4. 
eight Days to the Month; The Day is to be intended of the Natural of - 
Day, and the whole Day is to be taken in. By Common Law the 4 Ind. 165 
N brought within a Year and a Day. 5 Rep. 1., 

the next Heirof the Dead is within Age, he muſt bring his Ap- 
peal of Death within a Year and a Day, according to this Act. 
After the Fafl-—4. e. K After the Felony Committed By Homi- p $ lod. fo 


cide, ar by the Death ; not after the Stroke, or Wound, n 110 2. . 
18 fr: FIT; v4 _- 8 ET 9 ＋ , 7 18 
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© Alths The Yi or Acceſſory is Acquit within the Tear aud 
Da The p be Remamded to Priſon, or Let to Bail, until the 

zar and Day rout. And whether They be Attainted or Acquitted, 
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to the Appea urt ſhall find, that there keto 
be 4 Faint Proſecution of the Appeal, in order to acquit the Party. 
For the Acquittal-upon a Faint Proſecution will Coneſude the King. 
the Murdetet is Acqutted upon the Indictment, or Fhumd Guilty 
and Pardon d by the, King, Yet the Wife of Heir may have an ” 
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" 4 Rep. 40, peal. ® But if the Party is found Guilty of Manſlaughter, and hath 
. the Benefit of his Clergy, No Appeal licth. It is ſaid to be Unrea- 
H. P. C. 245. ſonable, That the Appeal ſhould interpoſe preſently after the Convic- 
. tion, to prevent the Judgment and Execution in Manſlaughter. For 

es, jf that ſhould be admitted, then an * might prevent Judg- 

ment and Execution upon a Conviction of Murder, as well as Man- 
laughter. It is ſaid, that a Verdict finding one guilty of Homicide 
Se Defendendo on an Indictment of Murder, may be pleaded to an 
Appeal of the ſame Death, as it was at Common Law. For that 
the 3 H. 7. chap. 1. mentions only Perſons Acquitted or Attainted, 
as 1 Proſecution upon an Appeal. [See Of Pleas in Bar, 

infa. b ren; 
 1Inft.262.b. n An Appeal is to be arraigned by the Counſel, in French, but en- 
_— ter'd in Latin. The Count muſt be, That the Appellant appears 17: 
proprid Perſond; but the Appeal may be proſecuted, by Attorney and 
Counſel; and Defended by Attorney and Counſel. (See the 3 H. 7. 


© chap. 1. 4 Geo. 2. chap. 26. 6 Geo. 2. chap. 14- 8 
„ Kely. 3 One Standing Mute in an Appeal of Murder hath the ſame 
Judgment as on an Indictment. 41 6 af * 

y 1 Sid. 325. p Evidence Given for or againſt the Defendant in an Indictment, 
is no Evidence in an Appeal. eee ee e Cotes 

If One is acquitted, He ſhall have His Damages N the Ap- 

pellant. [See Weſt. 2. 13 Ed. 1. chap. 12. and the Expoſition 

thereof. 2. Inſt. 383, c.] | \_/ SISTER | = 
The Jury may Find the Defendant Guilty of Manſlaughter, or 
Not Guilty Generally. If in an Appeal of Murder the Defendant is 
Found Guilty of the Murder, Judgment is That he ſhall be Hang- 
ae; and the King cannot Pardon it. But if he is Acquitted upon the 
Appeal, He may be arraigned upon an Indictment at the King's Suit. 
[2% H. P. C. 245. See Of Pardon and Fudgnent, infra; And 
Danvers's Abridg. Tit. Appeal, 488, G.. ob 
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Of Infornia- VI. 4 There may be an Information for the King againſt a Crimi- 
nos nal, as well as an Indictment, whereby a Pecuniary Mulct, or other 


— Penalty, may be inflicted. It does not Lie for a Capital Crime, or 
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as for Batteries, Cheating, Reſcous, Seditious Words, Conſpiracies, 
Libelling, Riots, Extortion, Nuſances, Contempts, &c. 
When the Clerk of the Crown exhibits an Information, It is Ge- 


nerally by Order of Court. But when the Attorney General dees 
it, It is Ex Officio. 


By the 18 Eliz. chap. 5. Ecery Informer upon a Penal Statute 
fall exhibit His Suit in Proper Perſon, and Purſue the ſame by 
Himſell, or His Attorney, By May Information or Original Ac- 
tion, and not otherwiſe, and ſhall have no Deputy. | 

A Note of the Time of Exhibiting the Information ſhall be T aken; 
and from thenceforth It ſhall be accounted a Record; before which 
Time no Proceſs ſhall ifſue ont upon it. And upon every ſuch Pro- 
ceſs the Informer Name ſhall be Indorſed, and alſo the Statute up- 
on which the Information is Grounded. 

No Informer ſhall Compound with the Defendant before Anſeer, 
nor after Anſwer, but by Conſent of the Court, on Pain of the Pil- 
lory and 101. &c. If He Diſcontinues, or is Nonſnit, &c. the Court 
ſhall give the Defendant His Coſts. 

This Act ſhall not Reftrain Officers, who have lawfully uſed to ex- 
hibit Informations, nor Informations upon the Statutes of Mainte- 
nance, &c. as to the Parties Grieved, nor Perſons to whom Any 
Forfeiture is Given in Certain. 


© No Suit by Bill or Plaint by a Party Grieved, ſuing upon a ro. 43%, 
Clauſe relating to Himſelf only, is within this Statute; Bas 
[Sce the 21 Fac. 1. chap. 3. and the Expoſition thereof 3 Iuſt. 186, 
187. being a Statute againſt thoſe that Obtain Power to Diſpenſe 

with Penal Laws, and the Forfeitures thereof. ] 

| . the 29 Eliz. chap. 5. in Fine, where One may Appear to an 
Information upon a Penal Law by Attorney, without Bail. And the 
31 Eliz. chap. 10. How far the 29 Eliz. does extend. And ante. Al- 
ſo the 31 Ele bus. 5. 21 Jac. 1. chop. 4. where the Offenſe ſhall 
be laid in the proper County, and again the 31 Eliz. chap. 5. where 
the Information ſhall be brought in Dae Time, ante, chap. 4. See 


the 21 Fac. 1. chap. 28, Por the Repeal of many Obſolete Statutes, 
whereby Informers did vex the People. | 


By the 4 & 5 W. & M. chap. 18. The Clerk of the Crown-Office 
of the King's Bench ſhall not, without Expreſs Order in open Court, 
file Any Informations for Treſpaſs, Battery, or Other Miſdemeanors, 
[and] before He Hath taken a Recognizance of 20 l. Penalty of the 
Informer to Proſecnte with effect; and to Abide ſuch Order a the 
Conrt ſhall dirett, and Pay Coſts to the Defendant upon Failure of 
Proſccutiou, unleſs the Fudge ſhall at the Trial in Open Court Cer- 
tify upor Record, T hat there way Reaſonable Cauſe 75 ſuch Infor- 
mation. This Recognizance the Clerk of. the Crown, or a Fuſtice of 
Peace of the Place, may Take; and the Clerk of the Crown ſhall en- 
ter the ſame upon Record, and Hille a M emorandum in His Office, 
for All Perfons to Reſort to withort Ftieeee. | 

This Att ſhall not Extend to any other formation, than Thoſe + | 
iu the Name of His Majeſty's Coroner and Attorney, commonly calld 
the Maſter of the Crown-O fice. - ; 
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So that the Informations by the 4rrornmey General remain, as they 
were at Common Law. | 

If the Information is tried at the Bar, The Defendant ſhall not 
have Colts by this Statute; for the Judges here cannot make a Cer- 
tificate to Themſelves, That there was Reaſonable Cauſe for ſuch 
Information. 1 

See the 9 Jun. chap. 20. To make the Proceedings upon Informa- 
tions in the Nature of a Quo Marranto more ſpeedy and effectual. 

I think Informations are never Quaſh'd for Inſufficiency, as Indict- 
ments may. [See the 9 Aun. chap. 20. g. 16.] A prior Suit Depend- 
ing may be pleaded to an Information on a penal Statute : So may a 
Pardon, a Releaſe, a Recovery in a former Suit. [See the 4 H. 7. 
chap. 20.] The General Iſſue may be Not Guiliy, Nil Debet, Gc. 
[See the 21 Jac. 1. chap. 4. and ſee Of Alion upon Statutes, and 


where Actions mult be laid, Cc. chap. 4. ante.] 
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I proceed to the Arraignment of the Priſoner upon Tudiftments 
and Appeals, whether Principal or Acceſlory. 


of the Ar- VII. An * Arraignment (from Arraigner, To ſet in Order) of a 
n_ o Priſoner, is to take Care, 'That the Priſoner does appear, to be tried, 
* 1 lnſt. 262. b. and to Hold up His Hand at the Bar, for the Certainty of the Perſon, 
263. . and to plead a ſufficient Plea to the Indictment. The Priſoner is to 
Raym- 408. Hold up His Hand only in Treaſon and Felony; but this is only a 
Ceremony: If He owns that He is the Perſon, it is ſufficient with- 
« 2 Int. 315, out it; and then upon His Arraignment His u Fetters are to be taken 
+ off; [After he has put himſelf upon the Country. See 3 Iuſt. 3 5. and 
f. P. C. 222 the Book there cited 8 E. 2. cor. 432. Layer's Trial 4.] and He is 
Kely. 10. to be treated with all the Tenderneſs imaginable. No Man is ſaid to 
be Arraign'd, but at the Suit of the King, upon an Indictment found 
againſt Him, or other Record, wherewith He is to be charg'd. We 
may Arraign an Aſſiſe or Appeal, But the Tenant or Appellee is not 
arraigned ; becauſe Theſe are at the Suits of the Subject. 
T Arraignment of a Criminal muſt be in Eugliſb. [See the 
30 Ed. 3. chap. 15. 4 Geo: 2. chap. 26.] Appeals are ſaid not to be 
within this Statute ; for they are to be arraigned in French, and the 
Plea of the Defendant is to be read in French, [ Onere, The Rea- 
ſon of this Difference. 
* 3 Inf, 139%. If the Principal is acquitted, or Convict of Manſlaughter, or 
f. P. C. 221, Se Defendendo, or Before Attainder hath his Clergy, or is pardon d, 
* or dies; the Acceſſory ſhall not be Arraign d. [But ſee the 1 Ann. 
chap. 9. 5 Ann. chap. 3 1. which are taken Notice of Book 3. chap. 2. 
Concerning Principal and Acceſſory; where more Relating to the 
Arraignment of Principal and Acceſſory is mention d. By theſe Sta- 
tutes the antient Law concerning Arraignment of Principal and Ac- 
ceſſory is very much alter d. see Dalt. chap. 185. p. 515, 516, 
517. For the Solemnity of the Arraigument and Trial of a Pri- 
E = | a 
of the Beha-" VIII. The Priſoner either ſtands Mute, or Gonfeſſes the Fact, or 
viour of the 6 ; 
Criminal up- Pleads upon His Arraignment. 0 
on his Ar- 0 | 
raignment, * 361 th oy | wy | "MV | 7 


1 * 


* s ' 
— i LEED — — a — 
—— — — — ˖ «c ͤwo ͤͤ H 2 8 0 — 


Ch. 5. | Laws of England. , 5 6 33 


—— 


1. If one arraigned of Petit Treaſon or F elony ſtands ) Nute, or“ S. P. C. 
Anſwers nothing at all ; It ſhall be Enquir'd, whether he ſtands Mute it * 
on Purpoſe, or whether he is Dumb. If he Stands Mute out of Stub- 178. 15 
borneſs, or if he hath Cut out his Tongue, or he does not plead 1 f. F. C. 225, 
Directly to the Fact, or does not put hiniſelf upon a Trial by the Kely.36 $5, 
Country; if a Commoner, or if a Peer by God and his Peers, after he 57. 5 
has pleaded not Guilty, He ſhall be put to the Penance. 2 Phe 2 = 
Penance in Caſes of Petit Treaſon and Felony is the Pain Fort et N 
Dure, with Forfeiture of Goods. © But before the Judgment paſſes, * Kely. 23,28. 
the Court orders His Thumbs to be tied together with Whip- cord, 
and to be drawn togetſier by the whole Strength of two Men, to give 
the Criminal a Taſte of the Pain to be Endured, if He will not 
then Comply. This is the Practice at Newgate Soffions, if he 
Continues Stubborn. "The 5 Judgment of Pain Fort et Dare is by * 2 Inft. 118; 
the Common Law, that the Man or Woman ſhal] be Remanded to 15. C , 
Priſon, and laid there in ſome Low and Dark Room, where They — 
are to lie Naked on the Ground, with Hands and Legs Extended); 
and there ſhall be laid upon their Bodies as much Weight as They 
can bear, and more, till they are Dead. © This Puniſhment ſome have e inst. 391. f. 
Endurcd, becauſe it Works no Attainder, or Forfeiture of Lands, or i 
Corruption of Blood. 4 In an Appeal of Felony, it the Prifoner ſtands 4 2 Inſt. 1775 
Mute, He ſhall have Judgment to be preſs d, as upon an Indictment; 178, 179. 
And this is by the Common Law. But upon Standing Mute obſtinate- ali 375 
ly in Caſe of High Treaſon, The Criminal ſhall Have ſuch Judg- H. P. C. 226. 
ment, as if he had been Convicted by Confeſſion or Verdict. [ Sco 
Weft. 1. chap. 12, and the Expoſition thereof, 2 Iuſt. 177, Go.] | 

© This Statute does not extend to High Treaſon, the Higheſt Of. «1 Inft.39r.a, 
fenſe ; nor to Petit Larceny, the Loweſt of all Felonics. For ſuch 2 log. 177. 
Nen ſhall have like ae as if they had confeſſed their 9 
rime s. hen nn 2 a 4 
The 28 H. 8. chap. 15. allows the Pain Fort et Dare in Cafe of. 
Piracy, where a Pirate ſtands Mute. * Af 31oft. 114. 
y the 33 H. 8. chap. 12. (entitled, The Bill for the Honſhold) 


7 


ſoner, if he peremptoril 


the Challenge Kely. 36. 


all be over. ruled, or the Priſoner Hang d, or Preſ: H. P. C. 226, 
239. 


2. If the Priſoner copfefſes the Fact, the Court has Nothing more 
to do than to Proceed to Judgment againſt him. Ahe Confeſſion 17 
fins Ln 13 2to! nt Mm mm OOO ei ana e 
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b Kely, 11, may be receiv d, and h yet the Plea of Not Guilty may be with- 
drawn, though Recorded. But there is a Confeſſion indirectly made 
or Implied, as well as Directly or Expreſs. An Indirect or Implied 
Confeſſion is, where the Defendant, in a Caſe not Capital, doth not 
Directly own himſelf Guilty, but will own his Guilt, and ſubmit 
to a Small Fine, rather than contend. In which Caſe, if the Court 

| thinks fit, 'They may in Diſcretion accept of ſuch Submiſſion to the 

i Lamb> King's Mercy. By which i Indire& Confeſſion the Defendant ſhall 
| 1 not be barr d, to plead Not Guilty to an Action for the ſame Fact, 

Pais, cap. 25. as He will be where he directly and expreſly Confeſſes the Indict- 

Terms ofthe ment, [See Of Zudgment, infra.] e 

tery, 3. If the Priſoner * Pleads 72 his Arraignment, He either 

H. F. C. 228, Pleads Sanctuary, the Benefit of the Clergy, Demurs to the In- 

245. 74 e. Pleads in AMatement or in Bar, or He Pleads the Gene- 

| ral ue. | 

1. The Plea of Sanctuary with Ajuration is taken away By the 
21 Fac. 1. chap. 28. as before obſerved. [Sec the Expoſition of 
Magna Charta, chap. 29. ſupra, the 32 H.8. chap. 12. and Staund- 
ford's P. Cr. Book 2. chap. 40.] . 

2. Or He Pleads the Benefit of the g, But the Uſe is not to 
put the Offender to Pray the Benefit of the Clergy, till he has o- 
therwiſe Pleaded. [See Of the Benefit of the Clergy, Book 3. 
chap. 2. where the Particular Offenſes are ſet down, in which the 
Benefit of the Clergy is allow'd, and where ouſted by A& of Par- 
liament. | F 

S. p. c. 130 3. A f Demurrer is, when the Criminal Joins iſſue upon a Point 

LR = of Law in an Indictment, allowing the Fact to be True, as laid in 

the Indictment or Appeal. If the Indictment, or Ap I, proves to 
be Good in Law, in the Opinion of the Judges, proceed to 
Judgment and Execution, as if the Party had been Convicted by 
Confeſſion or Verdict. For he ſhall not be put under the Pain Furt 
et Dure, though by his Demurrer he refuſes to put himſelf upon 
the Enqueſt according to the Letter; yet he is out of the Reaſon 
of the Law, becauſe a Demurrer is allow d to be tried by the Jadges, 
and not by the Enqueſt. [See again eff. 1. chap. 12. 

4. In Jbatement, as that there is a Miſnomer in His Chriſtian or 
Surname. If the Priſoner pleads Miſnomer of his Surname to an 
Appeal, It goes in Abatement. But in Caſe of an Indictment, He ſhall 
be put to anſwer the Treaſon or Felony. Miſnomer in the Chriſtian 
Name goes in Abatement to an Indictment, but then the Priſoner muſt 
give his True Name, and'By That Name he may be forthwith In- 

5. Or He Pleads in Bar; as Awterfoits Acquit, Auterfoits Convitt 

: before Judgment, 4uterfoits Aitaint, or a Pardon.” = © 

"$.P.C.1059, 1. n Anterfoits Acquit, i. e. That he was heretofore Acquitted of 

LR ES the ſame Treaſon or Felony. 'For One ſhall not be brought into 

=_ Danger of his Life for the ſame Offenſe, more than Once. n In an 

« ; Inſt, 213, Appen of Death Auterfoits Acquit upon an Þrdiftment of the fame 

4Rep. 44,45. Death, is no Bar. [See 3 H. 7. chap.1.) But A#uterfoits Acquit in 

an Appeal, is a Good Bar to an Indictment, unleſs the Appeal was 
Erroneous'in Subſtance, or by a Wrong Perfon. It is no Good Plea 
upon a Void Indictment, wben. Indicted again; nor it One is Heretofore 

2 555 Acquit as o Principal, can it be a Bat to an Indictmont againſt him 2 
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Acceſſory After the Fact. P If it is found in af Indictment or Ap- » 4 ties. 4; 
L of Death, That One kill'd another in his owri Defenſe, He is 4. 
Acquitted of the Felony for Ever. 4 One Acquitted of Burglary 11 . 
and Stealing the Goods of One Man, may be Indicted for Felony, 4 Kely. 301 
for Stealing the Goods of another out of the ſame Houſe. 13 

2. Anterfoits Convitt before Judgment, 7. e. That he was Here- 
tofore Con victed. r 4uterfoits Convift by Confeſſion or Verdict of « ; luſt. 214. 
Manſlaughter in an Indictment; is a Bar in an Appeal of Murder, 4 Rey 49, 
if the Perſon ſo Convicted is admitted to his Clergy, or at leaſt hath 48. C. LY 
pray d it, tho not call'd to Judgment. {See the 3 H. 7. chap: 1.] A Kely. go, $5; 
Conviction of Manſlaughter in an Appeal of Death may be pleaded .“ 
in Bar of a ſubſequent Indictment for the ſame Death. 8 

A Conviction on an Indictment of Felony may be pleaded to an 
Indictment for the ſame Felony. But Auterfoits Convict upon an In- 
ditment in this and the like Caſes, is ſaid to be no Plea In Bar, 
where One is not call'd to Judgment; as Conviction of Manſlaughter 
upon an Indictment of Murder is to an Appeal for the ſame Death; 
without being call'd ts Judgment; if the Party Prays his Clerg y. 

The Difference is wholly owing to the ; H. 7: chap. 1; which leaves 
the Benefit of the Clergy as it was at Common Law. [See the 
8 Elis. chap. 4. 18 Eliz. chap. 7. and of the Benefit of the Clerg y, 
Book 3. chap: 2:| 1.70 10 Med to 5509 

Ge Autres, Aitai nt; i; e. Heretofore Attainted for the Sahne Ol- 
ſenſe, or for another Offenſe. | DEL 

For the ſame Offenſe ; This is a godd Plea in Bar to free One (S. P. C 16%. 
from Anſwering again, tho the Record is Erroneous. If one is At- +I 2. 
tainted by Outlatory in Treaſon or Felbny; He ſhall not anſwer to a 5 Rep. 13. 
New Indictment, or Appeal, for the Freaſon or Felbtiy for which he 
is Outlaw'd; if the Outlawry in Treafori or Felony is not Void. For 
if one is already attainted, to what Purpoſe ſhall He be attainted 
a Second 'Time? WW} Wn one DLL F 43 

But in t an Appeal of Death at the Suit of the Party, A4uterfoits ; tad. 213. 
Attaint upon Indictment of the ſame Death is no Plea : But in Caſe H. P. C. 246, 
of Indictment at the Suit df the King, Auterfoits Attaint is a Good **7 
Plea: Heretofore Attainted of Murder is a Good Plea to an Indict- 
ment, 0c. of Petit Treaſon of the ſame Death. 80 if One is At- 
tainted of Manſlaughter, It is a Good Bar to an Indictment of Mur- 
der, and e Cbnderſo, of the ſame Death, * 199 £a% 

For Another Offenſe: u If one is Attainted df Treaſon; he cannot « 5 tag. 213. 
be afterwards attainted of a Former Treaſon. Auterfoits Attaint of | 
One Felony is a Bar to an Arraignment of another Felony ; [C.] 

x One Indicted of a Robbery by one of the Perſons Robbed, and at- « fi. p. C. 24. 
tainted thereon, may again be Indicted by another Perſon robbed at 

the ſame Time; becauſe by the 21 H. 8. chap. 11. The Party thall 

have Reſtitution of his Money or Goods. If One is attainted of 

y Petty Larceny; He may be afterwards Attainted of Felony, for » 4 tad. 414, 
which he may Have Judgment of Death; becauſe it is a Higher Of: 

fenſe, and It is to have another Judgment. If one is adjudg' d to 

the Penance Pain Fort et Dure, Yet he may be impeach'd for any 

former Felony, © becauſe the Judgment of Penance” was not given 

for the Felony but for Contumacy: * Beſides, the Penanee- is no 11ſt. 391. 4. 
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What L have ſaid of the Plea of /aterfoirs attaint, you muſt ſup- 
. Fc. 106. poſo it not to be Reverſod for Error; or that the Attainder at the 
4 Rep-'45-" Suit of the King gannot b cho pleaded with reſpect to a Proſecution 
l. P. C. 247. upon an Appeal (though in aſhᷣ other Caſes the Plea is of the ſame 
v G. P. C. 10. Force as it Was at Common Law) or, that One attainted of Felony 
is not afterwards Indicted-of;H#gh' Treaſon Before or After his At- 
Em. tainder; or that it muſt not he underſtaod with a Relation to ſeveral 
HP, C21, Indiaments of Larceny, fine the 2118, chap. 11. which entitles 
every Proſecutor to a Reſtitarion of His Goods, if the Offender is 
found Guilty, as before Hinted; or that an Indictment for a Treſpaſs 
+ +. + 54 Bar to an, Indictment of Larceny for the ſame taking, Gc. For 
2 a Bar in an Action of an Inferior Nature will not Bar another, that 
is © an Higher Nature. In all theſe: Caſes 4uterforts Attainus is of 
bf PP 
e Unt. 4b. 4. One may Plead a Pardon in Bur. A Pardon (Pardonatio) 
3 is a Work of Mercy, whereby the King either before Conviction or 
I. B. C. 250. Attainder, or Afterwards, Forgiveth any Crime, Offenſe, Puniſh- 
Kely. 122, ment, Execution, Ge. Pardons of Treaſon; Felony, Gc. come from 
125 the King, [See the 27 H. 8. chap 24. ] who By the Common Law 
had Power to Pardon all Offenſes; but this Power is Reſtrain d by 


Statutes. [Sec igfra. / 
A Pardon is either of Courſe or of Grace. - 


Oft Covrſe:and Right, as for a Perſon Convict of Homicide Se De. 
fendendo, or By Chance-medley, upon an Indictment or Appeal of 
Murder. [See 6 Ed. 1. ch 9.] FR. . 
Of Grace, where ſome Things are Required for Their Allow- 

ance by the Gommon Law; and by Statute, By Common Law; as 
when They are Conditional, and not Abſolute, as Upon Condition 


The Suggeſtion, and the Name of him that makes it, muſt be com- 


priſed. 24 588899 0! a a5 131 (DIESEL YC 
By the 13 Rich. 2. Stat. 2. chap. 1. In a Pardon of Murder, Rape 


1 80. 66, out Recital of the Indictment and Conviction. For it ſhalt be in- 
430. tended, that the King knew not of that Conviction. But if the Par- 
1 Hop. zu ty is neither Indicted or|Attainted, A Pardon of all Felonies'in Ge- 


* 


415 The Statute of the 10 Ed. 3. 
or the Good Abearing, upon a Pardon 


barter of Pardon is Pleaded for any R- 
tei Diſcretion commit ſuch Perſon, till he enters into Recogni- 


gance, with Two ſufficient Sureties, for his Good Behaviour, for 
any Time not exceeding ſeven Tears. 
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See the 4 Geo. 1. ch 11; where the King may Paidern or Diſpe nſe 
| with Tranſportation, and allow of the Return of” an Offendsr. 

Pardons of Grace aro either © ener hl or Particular. 1. General, « ;1nft. 2; 
eithot by A of Parliament or By Charter of the King. A General 234: 
Pardon by Act of Parliament muſt be taken Notice of by the Court, 45 3 
If it is late tho the Party waives it, or does not Plead it. But 5 Rep. 49. 
If it Hath Exceptions of Offenſes or Perſons; The Court cannot take * Rep. 79: 
Notice of it; neither can the Party have'Bencfit thereof, unleſs He 
Pleads T hat he is none of the Perſotis Excepted. But common! 
— is given to the Offender by the Act it ſelf without lead. 

The Charter of the King mult be always f Pleaded under tlie 3 td. #55 
Great Seal; tho' the Patty may waive it, if he pleaſes. But Gene- 
ral Pardons' are moſt commohly made by Act of Parliament; and of 
late Years have very rately como from the Crown. [A eneral Par- 
don in Patliament always comes from the Crown. 1 fall always 
be taken moſt beneficially for the Subject, and moſt ſtrong again 
the King. A Pardon of all Miſpriſtons, Treſpaſſes, Offenſes and | 
Contempts, will pardon any Crime which is not Capital. 8 Phi- 5 2 Inft. 200. 
cular, as at the Coronation, or at any other Time, of any Offenſe, ug 330 
as alſo of any Phemplary puniſhment. 'It needs not any Writ of Al. 55 
lowance (v12. ) That he has found Sureties. [See 5 0 6 Ned, 'M. 
ſapra.] But it muſt be ſhewed under Seal, 

Then Acceptance of a Pardon is an Argument of Guile;' ve ti 4 Rep: 43. 
He that Pleads it, confeſſeth the Fact. 4 oe” 235. 
i Gloves are Due to the Judges on Allowance of a Pardon. If a i Pult. $8. 
Peer — a Pardon, He muſt plead it before tlie Judges, Where he Kely. 25- 
is Indicte 

* If One obtaineth a Pardon before Conviction, He mall Forfcit x 5 Rep. 16. 
a6thing; 2 

[See a Form of a Getieral or Particular Pardon, 3 251. 234, 2 35. 

And ſee 3 Georg: [ chap. 19. 706 Creorg, 1. chap. 29.] 


Let us now {ce where the King Cannot Pardon. | 907 7 
The King cannot Pardon an Offenſe that i is Mate in 4 be- ! Finch 234, 
** It is Committed. ER. 
The King w Cannot Pardon the Defendant ir in an Appenl of Death, 83 * 
whether Attainted by Outlawry or Judgment; for the Appeal is at 3 Inſt. 237. 
the Suit of the Party. But if in Appeal of Murder The Defendant ; Rem. | aj 
is Found Guilty of Manſlaughter, The King may Pardon the Burn- 
ing of the Hand; for That is Collateral, and by te Statute of the 
4 H. 7. chap. 13. 
A Pardon of all n Felonics extends onl & Petit Treafon and * 4 * 8. a, 
Common Felonies, and not to High Tr 1 ine To. 1 
No Pardon of Felony ſhall be extended peyord the Appel Words. 233, 2 
Therefore a Pardon of all Felonics'is no Bar to Execution, if a Fe- 236, £40. 
lon is attainted. And a Pardon of all Attainders, or gf Eufeutigas, f. P. 6. 35. 
does not Pardon the Felony. * I 907 gol 
If one is outlaw'd, and the King pardons him the Outlawky, and 
1 755 Goods; it is void for the Goods, for He muſt have a Grant 
of Them. 


A Pardon of all Felonits does not extend to TOs." 


Wes 
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A Charter of Pardon after Attainder in Treaſon or Felony, does 


Y l b 1 — 


not Reſtore the Blood. I hat muſt be by Parliament. ¶ See of Re- 
Fh , rs 1 2.000 1177 590 

* 2 Ioft. zo. The King cannot Pardon a Common Nuſance, nor a Recopmi- 

4. 237» Zane to keep the Peace, before the Peace is Broken; nor an Infor- 

mer s. Part upon any Penal Statute, after the Action is brought by 

Him; nor Damages Recovered; nor where any Legal Intereſt is 
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veſted in the Subject. | oro | | 
When Sentence is Given in a Cauſe. Pro Reformatione morum, or 
ry Salute Anime, in the Eccleſiaſtical Court, and Coſts Tax d for 
he. Plaintiff, tho the King may Pardon the Offenſe (whether the Pro- 
” 5 Rep. 59, mation, Cc.) He cannot Pardon as to the Þ Coſts; becauſe a Parti- 
3 Rep. 69. Cular Intereſt is veſted in the Plaintiff, by Taxing: the Coſts; which 
2 Ift. 250, he hath a Right to, tho the Day of Payment of Them is aſſign d 
3 Int. 235- after the Date of the Pardon. But if one is Impriſon'd on a Writ 
2 Roll. . of Fxcommunicato Capiendo for Contumacy, in not payin Coſts, 
5 a paying 

178. and afterwards the King Pardons all Contempts, The Party ſhall be 
2 Vent. 194. diſcharged of his Impriſonment; beeauſe It is Grounded on the Con- 
tempt, which is Pardon'd, 'Therefore a New Monition for Payment 

of Coſts muſt iflue forth. nt ty Rom; | 
A Suppreſſion of Truth, or a Falſe Suggeſtion, doth avoid a Par- 
don. [See 27 Ed. 3. Stat. 1. 75 * For the King was not Right 
ly Inform d. It is a General Rule, That where the King appears 
to have been deceiv'd, His Grant is void. 1 0 25 


Zy the 12 & 13 W. z. chap. 2. No Pardon under the Great Seal 
i pleadable to an Impeachment by the Houſe of Commons, G. 


Ibe King cannot by His Pardon reſtore a Simonift to his Church. 


[Sce 5 & 6 Ed. 6. chap. 16. 31 Eliz. chap. 6.] nor a Corrupt Offi- 


cer to his Office. 10 1 N 
Divers Acts of Parliament have Reſtrain d the King's Power of 
Granting Charters of Pardon in ſeveral Caſes. But it has been ſaid 
that the King may Diſpenſe with theſe Statutes by a Non Olſtante, 

4 3 Inſt. 236. bg thoſe Statutes General or Special. 4 [But See 1 V. & M. Sel: 2. 
chap. 2. and 2 Roll. Abr. 179.] 

A A Pardon may be Ohtain d by Diſcovery of Accomplices. [See the 
4 & 5 V. &. M. chap. 8. 10 C 11 V. z. chap. 23. For the Diſco- 
very of Highway-men, or thoſe Guilty of Burg/ary, Houſe- breaking 
or Felony, not within the Benefit of the Clergy, in Stealing a Horſe, 
Money, Wares or Goods. 6 & 7 W. 3. chap. 17. For the Diſcovery 
of Accomplices in Counterfeiting or er, the Chin. 5 Ann. 
chap. 31. For the Diſcovery of Thoſe Guilty of Burglary or the Fe- 
lonious Breaking and Entring any Houſe in the Day-time. 6 Geo. 1. 

. chap. 21. For the Diſcovery of Accomplices in forcibly hindring, 

Beating or Wounding an 72 
his Office, &c. 8 Georg. 1. chap. 18. For Diſcovery of Accomplices 
in Smugling the Cuſtoms, G4 : A 
„ 1 | 8 
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. Non foteſt Rex grmpiam facere cum injuria aliorum. Rrakton Lib. 3. fol. 122. 


3Inft. 236, 237. 


ecedings are Eæ Officio, or betwixt Party and Party; as for Defa- 


er of the Cuſtoms in the Execution of 
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Ch. 7. Laws of England. 


— 


Thus far of Pleas in Bar. 65 | | F 
6. One may plead the General Iſſue. * The General Iſſue is a H. p. c. 254. 
Plea to the Fat, Not Guilty; If You take Iſſue, the immediate 
Conſequence is a Trial. 


IX. I have Deſcribed before; what is meant by Trial, | Sec of of Trial in 
Trial, chap. 4. ante. ] Here in Criminal Caſes it is either By Peers, criminal 
or By the Country. 3 1 5 

1. The Trial of a Peer of the Realm muſt be Per Pares, By His r inf. i 56.6, 
Peers. [See the Manner of this Trial in Saumdford, Lib. 3. chap. 1. 294. a. 
3 Inſt. 28, 29, 30, 31.] The Method of Trial of a Peer differs 3 _ Sy 
the Trial of One under the Nobility. For, 1. There may be twelve 3 tg. 23. 
Peers or Above, to Try the Fact. 2. The Trial may be in any Kely- 54,54, 
County of England. 3. The Peers are not Sworn upon the Trial. EM 
4. Where a Peer is arraigned of Treaſon or Felony, He cannot 
Challenge any of his Peers. 5. They Give their Verdict in the 
Abſence of the Priſoner. 6. In Caſe of High Treaſon, All the 
Judgment is uſually Pardon d, Except the Beheading. 
if « Lord of Parliament does not appear, and cannot be Taken, 
he ſhall be * Outlaw'd by the Coroner. | t 2 Inſt. 49. 
He ſhall not be try'd by his Peers but only at the Suit of the 3 laſt. zi. 
u King upon an Indictment of High 'Treaſon, or Miſpriſion of the. 2 Inſt. 48, 
Tame, Petit Treaſon, Murder or other Felony or Miſpriſion of Felo- 49, K. Ig 
ny, [Or upon an Impeachment of the Houſe of Commons.] And 3 pay — 
here he cannot waive his Trial by his Peers, and be Tried by the 117. 
Country. In the Caſe of Præmunire, &c. tho' It is at the Suit of 3 3 
the King, He ſhall be tried by Freeholders. And ſo in an Appeal of Dyer 360. 
Felony at the Suit of the Party. And though One is Noble, yet if | 
he is not a Lord of Parliament, He ſhall be 'Tried by Frecholders, 
as a Lord of Ireland, France, &c. And ſo it mult 6 with a Son 
of a Duke, Marquis, Earl, &c. if he is no Lord of Parliament. 
No 'Treaſon Committed in Ireland, by an Triſb Peer, is Triable in 
England; for he is to be 'Tried by his Peers in Ireland. 
E The Queen being the King's Conſort, and the Queen Dowager; 
ſhall be Tried, in Caſe of Treaſon, by their Peers. 


_ By the26 H.6. chap. 19. Ducheſſes, &c. for Treaſon br Felony 
all be tried by ſuch Peers as a Noblemans Peer of the Realm: 


3; « Marchioneſſes and Vicounteſſes are not named in this Act, but 1 luft. 16. b. 
they ſhall be Tried by their Peers. If a Woman, Noble by Mar- * 30. 
riage, Marries One under the Degree of Nobility, ſhe ſhall be 
Tried by the Country ; but not if Noble by Birth; 4 
By the 7 W. z. chap, 9. Upon Trial of any Peer or Peereſs for 

Treaſon or Miſpriſion, The Beers eho have a Right to Vote in Par- 


liament ſhall be ſummon d tenty Days at leaſt before the Trial, E- 


very ſuch Peer taking the Oaths na & M. 
bing and Repeating the Declaration mention d the 30 Car: 2. 


I the King pleaſes, a Peer indicted of Treafon; Get may be arts = 
raigned in the upper Houſe of / Parliament; and then the Lords Spi- * 153. 
ritual muſt withdraw, and make their Proteſt. [See Of Biſbops, * don 
| | | 90 
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Book 1. Hop 4. and Of the Court of the Lord High Steward, Book 4. 
r eee 

: 2 Inſt. 30. Lords in Parliament are not to 8 againſt a 2 Com- 

moner for Treaſon or Felony, [unleſs upon an Impeachment of 

the Houſe of Commons.] 


2, Trial By the Country (Per Patriam) is a Trial by a Fury of 
twelve Men, call'd the Perry Fury. [See of the.Grand Fury, Tit. 
Of Indiftmeitts, ante.] Now to know the Law concerning Petty 
Juries, It may be proper to Enquire, in what County the Ius 
- - ,,” * ought to be Tried; and then what is the Proceſs againſt the Petty 
Jury; Of Challenges to the Petty Jury; Of the Evidence given to 
Them, and of their Verdict. Almoſt ſuch a Method was Propoſed 
in the former Chapter, Concerning the Way of Trial By a ſury in 
Civil Caſes. * DRIES of 122%] . 2 
5 1. The Iſues in Criminal Caſes Regularly ought to be Tried in 
2 Rep. 9. the * County, where the Offenſe was committed. But ſeveral Statutes 
; 10d. 85 have Introduced an Alteration in the Law in ſome * Caſes, 
135, | [See of the Court of Chtoalry the 26 H. S. chap. 13. 35 H. S. chap.2. 
. --. 5 Fd.6. chap.11. 12 V. z. chap. 3. For Trcaſons Committed out of 
| | the Realu. See of the Court By Commiſſion according to the Statute 
„of the 28 H. 8. chap. 15. For Treaſons and Other Capital Offenſes 
Committed at Sea. See alſo 1 Ann. chap. 9. For Trial of Caps 
tdtteains and Mariners Deſtroying Ships. 4 Georg. 1. chap: 11. | For 
TPirial of Pirates, Felons and Robbers by the 1162.3. chap. . 
2 11 G 12 . z. chap. 12. For Trial of Officers and Soldiers, that 
ceeither upon Land out of Great Britain, or at Sea, hold Correſpon- 
dence with a Rebel or Enemy, Oc. 6 Geo. 1. chap. 19. For Prial 
of Perſons in Actual Service in his Majeſty's Fleet, Oc. for Offenſes 
committed beyond Sea, &c. and See chap. 1. ante; and the Sta- 
tutes, infra." Offenſes againſt the Statute 9 Geo. 2. chap, 22. called 
the Black- Act, may be tried in any County. ] Auimmoo not 0 
d 3 Iuſt. 2). An Indictment being Found in the Proper County,; It may b By 
PC. 162, Special Commiſſion of Qyer and Terminen be heard and Determined 
12 in any other County, But the Trial muſt be By Jurors of the Proper 
County. And this is warranted by the Courſe of the Common Law. 
And if one is Indicted of Treaſon, He may plead  Forcjgn Plea, 
and it ſhall be Tried in the Foreign County. [See 10 2 H. 
chap. 10. infra.] But in Petit Treaſon, Murder or Felony, The 
_ - Foreign Plea ſnall be Tried in the County, where the Indifimtent 
was Taken; unleſs this is altered By Special Commiſſion. [See 22 
H. 8. chap. 14. . 5. 10 23 85 A 9144 251 1 | | | L | ay 
hap: 10. A Trials Herenfter to he had 
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Medietatem Lingu, as in Petit Treaſon Murder and Felony Fre 5 
Deſires it. | 8 Ä 


By the 26 H. 8. chap. 6. Felonies Committed in Wales ſhall be 
Engr th in the Counties next Adjoining. [See the 34 & 35 Hl. 8. 
chap. 26. | 

By. the 2 & 3 Ed. 6. chap. 24. JV here Any One is Feloniouſiy 
Stricken or Poiſon d in One County, and: Dieth of ſuch Stroke, or 
Poiſoning ix another County, an Indittment thereof found by Ju- 
rors of the County where He Dies ſhall be good in Law. And the 
Fuſtices of Gaol-Delivery, and Oyer and Terminer, in the Count 1 
where ſuch Indittment 1s Taken, as alſo the Fuſtices of the Kings 
Bench, before whom ſuch Indittment is Removed, may proecd r 
ou, as if ſuch Stroke, Poiſon and Death had Hoppend in One and 
the ſame County. 


5 But Onare If the Jury muſt not come from Both Grand? 2 


"Alſo an Appeal may be commenced, taken and ſued i in the County 
where the Party ſo Stricken or Poiſon 'd ſhall die, as well againſt the 
Principal as Acceſſory, i in whatſoever County ſuch Acceſſory be 
Guilty thereof, & c. t 
Where any Murther or "Felony i is Committed in one County, and 
more Perſons are Acceſſories to it in another County, An Indittment 
Found agaihft ſuch Acceſſory in the Coumy where fe, Perſon is Ac- 
ceſſory, ſhall be good in 2 as if the Principal Offenſe had been 
Committed in of : ſame. Connty, &c. [See 3 Inſt. 135; 136. 0 Reps 
I17, 118. Book 3. Chap. 3. of Feige and Acceſſ I e — 

By the 1,Jac. 1. chap. 11, (againſt Polygamy) The arties Of- 42 
fending ſha . ſuch Trial and Execution, where ſuch Perſot; . 
or Perſons | hall be A 7 as if. 1 Offenſe had been Gon 44 
mittedi in the County. 5 Kely. Rep. 79, 80, Gc. Spore, th | | 

See 2 Geo. 2. chap. 21. for Trial o ET 6 where either the © „ 
Stroke, or Death, only ne in England.] 


By the Common Lato if One Guilty of Larceny in One County 
carries the Goods Stol'n into another, He may be Indicted and Tried 


in Either County. Ses the 3 & 4 & M. cha. Of Perſonss 
Convicted for Stealing Goods in any County. J If a Fact done in one © «997 
County proves a Nuſance to Another; It, may de Indicted: and ir C 
Tried in either: Bis 211187 14 0 10 545-4: & I 114 103. e 


See 6 Georg. 1. chap. 23. For Trial of Oſfonderb, that have beeri 
Tran ſported and do Return before the Expiration of the Term for 
which they were Tranſported. 5 Georg, I, op 18, F or Trial ot 
Smufers of the Cuſtoms. ce c A NRX A 
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. Book V. 


[ 9n. 4 tf 164.] nor Juſtices of the Peace, can make Their Venire 
Facias to Try an Iſſue, Returnable the ſame Seſſions; but Juſtices 
of Gaol-Delivery may. 

The Venue muſt come from ſuch a Place, as that All, who live 
In or near it, may reaſonably be preſum'd to have ſome Knowledge 
of the Perſons living in it; as of the Reputation of the Priſoner and 
Witneſſes, It may come, not only from a Town, but from a Pariſh, 
Hamlet, or other Place known out of a 'Town. 

28. 70133 d If a Full Jury does not Appear, or if they are Challeng'd i in 
N. P. C 257. an 8 or Appeal, there may be a Tales. See of the Fury, 
* cha 4 ante. 

e Kely, 16. The Sheriff uſually Returns fifty or fi ixty Jurors, becauſe of 
the Challenges that may be made to them, 8850 Weſtm. 3. chap. 38. 

For Civil Cauſes; the 7 & 8 M. z. chap. 3 2. For e and of 
the Jury, chap. 4. a 


By the 3 H. 8: chap. 12. The Juſtices of Gaol-Delivery, or Juſti- 
ces of the Peace (1 Quorum) ia their Open Seſſions, may Reform 
the Panel Return d by the Sheriff to Enquire for the King at Diſ- 
cretion; and the Sheriff ſhall Return the Pane ſo Reforms 'd. [See 
the 33 H. 6: chap. 2. For Lancafſhire.] 

By the 7 W. 3. chap. 3. All Perſons Indifted of gb Treaſon, or 
for Miſpriſion of Treaſon except for Counterfeiting the'Coin, &c.) 
Hall have a Copy of the Jurors, who are to Try t wa ag EW 
OI Pore dee Trial. [See 7 Ann. chap. 21.] 9080 4755 


3. Of Challe es to the Petty Jury, [See-of Challe P* 4. anc? 
' x Toft. 136. f th Caſe of Lite and Death, the King may Challenge t the Array. for 
742 3 Abr Favour, but x wi Priſoner cannot. AT 8G to 15 8. 55 The 
645, 646. Challenge may be either Peremprory any Zf Cauſe. 
s S.P.C. A Peremp 22. Challenge; or 2 5 ht 15 is not allowable, 
1 "OV b. but only in Cafe of Life aud Death; 855 then it 5 Lag 
| lony to a certain Number, as will | profenthy appear, . 990 


By the: 33 Ed. 1. The King Aal * ret euer ca. 
5 : , 


d x Ventr. This the king mig hit baue done at 8 Land * He dend nat 
309, 310. ſhew 'the Cauſe of Challenge Preſently, or before the Clerk has 
gone thro the Panel (as a Qommonerſan muſt do) but it is Time 
enough after the Peruſal of the Panel; and if there ne 


gde no Cauſe ſhall be ſſhewn of the Thallenge- 
This Statute being General Extends bots to Criminal and Civil 


Cauſes; 1 | ne 91g Hrs: oft, 
A Priſoner at the e Law upon. an — of Treaſon 


xr Felony, or Appeal of Death, might have pe ily Challeng d 
Ri Five, F Which w rs under t tlie Numbe Ir 0 Aer uries. But, 
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D 'If He RY Challen ig ge ſhall bs Gall and CF es 
all be ks Tr I; 50 th there is no Penalty mentioned 2 


23-4 i 


H. P. C. ac 2 
Kelyng. 36. wo, 1 


the 


* Jp oP. - 


— 


; F 2 * ol 
2 £ e 4 — _ 7 A 7 


A 8 r 


* wh” AY 


the Statute. [See 25 H. 8. chap. 3.] But ſubſequent Statutes exclude 
from Clergy, thoſe that peremptorily challenge above Twenty. 


CEPT 


By the 3 & 4 W. & M. chap. 9: Offeriders that Challenge Pe- 
remptorily above Twenty, ſhall loſe the Benefit of the Clergy, if by 
Virtue of any former Statute They were excluded Clergy, upon Con- 
viction by ap + op or Verdict. | See i Ann. chap. 9.] So that in 
this Caſe the Offender ſhall be hanged. But if the Offenſe is with- 
in the Benefit of the Clergy, The Challenge ſhall be over-rul'd. 


In Caſes of High Treaſon and Petit 'Treaſon; the peremptory Chal- 
lenge of "Thirty-five is reſtored by the 1 & 2 Ph. & M. chap. 10. 

Here if the Priſoner challengeth Thirty-fix peremptorily, k the * 2 Inft. 172, 
uſual Judgment ſhall be pronounced againſt Him, as if He had been 1 f * 
found Guilty by Verdict. Tho' formerly it was held that in Petit n 
Treaſon He ſhould be preſſed to Death, becauſe He refuſed Trial, 227+ 
as if He had ſtood Mute. 8 

A Challenge for 7uſt Canſe is not at all Reſtrain'd to any Num- 
ber. This may be in Reſpect of Honour. [See Magna Charta, 
chap. 29.] Defect of Birth, as Aliens Born, or of Eſtate. | See the 
23 H. 8. chap. 13. 4& 5 V. & M. chap. 24. which do not extend to 
Aliens.] Or for 4fettion or Malice, or for Crime. [See Of Challenges 
of a Juror, chap. 4. ante. | rot 1 91 Fe TR 

There muſt be no Challenge on Trial by ! Peers, '1Inft. 156. b. 

[See the 3 H. 7. ch. 14. Concerning the Compaſſing and Imagin-; d. 2. 
ing to kill the King or any of the Privy Council, where there is no Kely. 534. 
Challenge to be allow'd but for Malice: | | | | h 

He that will have Advantage of Trial per Medietatem Lingue, 
muſt ® pray for it; for He cannot have Benefit of it by way of Chal- „5. 1. © 
lenge. (c 14.) There is no Medietas Lingne to be allowd in High 3 Anl. 77 
Treaſon, as there may be in Petit Treaſon, Murder and Felony. H. P. C. 261. 
[See 1 & 2 h. & M. chap. 10.] Aayptians are excluded from it 
by the 16 2 Ph: & M. chap. 4. | Sce the 27 Ed. 3. ch. 8. 28 Ed. 3. 
chap. 13. 9 H. G. chap, 4 1 b$ 


4. Of the Evidence to the Petty Jury. It muſt be always given 
in the Preſence of the Priſoner in Treaſon or Felony, [See Of Epi- 
dence in Civil Cauſes, chap. 4. ante.] 
Every One ſhall be admitted to give Evidence for the King, but 
always upon Oath. And regularly n One Witneſs is ſufficient, where « Kely 49, 
the Trial is by a Jury; it is much diſputed, whether the Common 90. 
Law requir d a certain Number of Witneſſes in any Caſe, even in 
High Treaſon. Therefore Cuære, and ſee 3 Inſt. 26. and the Sta- 
tutes, infra. 1 1 OLE OY 
Upon an Indi&tment for Battery, Gc. the Party Grieved may be 
a 2 againſt the Defendant, becauſe the Proſecution is at the 
Suit of the King. » A Mie cannot be a Witneſs againſt her Husband, „ rod. 6. b. 
or a Husband againſt his Wife, except in High Treaſon, as hath been 112. 12 
ſaid. (Ou. and ſee Book 1. chap. 6. Of Husband and Wife, and ch. | Akan 
4. ſupra. Of Witneſſes.) But an (Gor of Nine Years of Age, hath 
nnn 2 n 
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2 Incriminalibus probationes debent efſe luxe clariores. 3 Inſt. 26, 210g 
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Au Inſtitute of the Book IV. 


» Kely. 12, been allow'd to be examin'd in ſome Caſes. v A Commiſſioner in a 
Hp C . Commiſſion of Gaol-Delivery, Gc. for the Trial of a Priſoner, may 
x Sid. 237- come from the Bench, and be a Witneſs, and give Evidence for or 
pals per againſt a Priſoner. A Juror alſo may be a Witneſs. One of the 
„ Defendants in an Information, if no Evidence is given againſt Him, 
may be a Witneſs for the other. Confederates in the ſame Treaſon 

or Felony, may be Witneſſes againſt their Companions. But a Pro- 

miſe of Pardon to a Confederate on Condition to give Evidence 

againſt the reſt, may take off the Force of His Evidence, if it does 

not wholly diſable him. Traitors or Felons Pardon d, even after a 
Conviction or Attainder, may be Good Witneſſes, A Pardon of 
Burning in the Hand on a Conviction of Manſlaughter, as well as 

the Burning, reſtores a Party'to His Credit. | 

A Witneſs by Hearſay of a Stranger will not be allow d; unleſs per- 

haps to confirm the Evidence of a Witneſs, that ſpoke of His own 


Knowledge, (5c. [See Of Witneſſes under Evidence, ch. 4. ante.) 


1 Inſt. 9. 4 A Mitneſſ againſt the King in Treaſon or Felony ought not to be 


—_— Abr. examin'd upon Oath by the Common Law. [But ſce 31 Elis. ch. 4. 
Dalr. ch. 185. 4 Zac. 1. chap. 1. And the 7 Vz. _ 3. 1 Ann. chap. 9.] By the 
3 0 Two laſt Statutes Witneſſes for a Priſoner are to be ſworn, as in the 
2 Caſe of the King; and Proceſs for their Appearance may be taken 
out in Treaſon and Felony. The Evidence for the Defendant. in 
an Appeal, Indictment or Information for a Miſdemeanor muſt alſo 

be upon O at.. 1 
„1 Ind 284.a, © Tho' the Indictment, in Caſes Capital or Not Capital, is laid to 
2 Inf. 318, be on One Day, and the Evidence is of Another Day, either Before 
z Ing. x35, or After, the Jury may find Generally, That the Priſoner is Guilty. 
23% et if it is alledged, before the Offenſe done, The Jury ought to 
9 Rep. 67- find the Day, when it was done; becauſe the Forfeiture ſhall re- 
3 0, late to the Day found in the Verdict. If the Indictment ſets forth 
Kely. 16 the Treaſon or Felony to be committed at One Place, and the Evi- 
dence is of Another Place in the ſame County, it maintains the In- 
dictment. For the Place, being laid only for the Venue, is not 
material upon the Evidence. Otherwiſe, where a certain Place is 
made Part of the Deſcription of the Offenſe. [See 2 (5 3 Ed. 6. ch. 
24. 11 Geo. 1. ch. 22. ante.| If the Indictment and Evidence differ in 
the Kind of Murder or Homicide, it cannot maintain the Indictment; 
as where an Indictment is of Poiſoning, and the Evidence is of Stab- 
bing, Drowning, (c. But if the Indictment and Evidence differ only 
in the Sort of Poi ſon, They agree well enough; for the Subſtance 
of the Indictment was the Poiſoning. So if the Indictment and Evi- 
dence differ as to the Kind of Weapon, with which One was Kill'd, 
They Agree in Subſtance, and in the Kind of Homicide, and in the 
Cauſe viz. By a Weapon. If the Indictment is, that A. gave the 
Mortal Blow, and that B. was preſent and abetting, and the Evidence 
varies as to the Perſon (viz.) That B. gave the Blow, and that . 
woas preſent and abetting ; yet this Evidence maintains the Indi&- 

ment. FEES | | 


Kely.15, 7 Evidence in Treaſon may be of Overt- Ads in other Counties, 
33: than thoſe laid in the Indictment; provided the Overt-Act in the 


County 
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County laid in the Indictment is fully proved. [But ſee the 7 JF. z. 
chap. 3. G. 8.] t But for Scandalous Words againſt a Peer; or other * KH. P. c. 
Matter Tranſitory upon an Indictment, if upon Evidence it appears, 3. 
that the Words were ſpoken in any other County, The Evidence 
does not maintain the Indictment, &c.- . : 

While the Evidence is Giving, The Priſoner may have Coumſel * 4 Inſt. 29, 
aſſign d Him, for every Matter of Law ariſing on the Fact, or Gene- . 
ral Iſſue, in Caſes of Treaſon or Felony. But otherwiſe He ſhall Book 2. 
have no Counſel in Treaſon [But ſee infra] or Felony, whether chap. 48. 
He is a Peer or Commoner ; becauſe the Evidence mult be ſo plain, 
that it cannot be denied, and becauſe the Court ought to bG of 
Counſel for the Priſoner, and to Allow Him all Things, that make 
for His Advantage. And it is lawful for any One in Court, eſpe- 
cially One learned in the Law (as Amicus Curie) to inform the 
Court, leſt they ſhould err. In an Appeal and Offenſes under Fe- 
lony, a Defendant may be heard by His Counſel. 

* The Evidence of Witneſſes to the Jury is no Part of the Trial, - 1 In. 6. b. 


for the Trial is by the Verdict, as before is ſaid. 3 Inſt. 26, 27. 


Zy the 5 & 6 Ed. 6, chap. 11. No Perſon ſhall be Indifted, Ar- 
raigned, Convitted or Attainted, for any 7. 75 that now is, or 
hereafter ſhall be made ſo by any Statute, unleſs the Offender be Ac- 
cuſed by TwO Lawful Accuſers, who, at the Time of the Arraign- 
ment of the Party, ſball be brought in Perſon before the Party Ac- 
cuſed; unleſs He willi 4 edit hau Violence. does confeſs the Of- 
Fenſe. [See the 1 Ed. 6. chap. 12] | 


This Act extends to Petty Treaſon as well as High 'T reaſon, For 


the Words are Auy Treaſon, £ 

J By Lawful Accuſers we muſt underſtand Laceaful Witneſſes. » 3 Toft. 25, 
Without Violence (i. e.) without Torture. Confeſs the ſame (visz.) _— 3 
upon His Examination, not before the Judge. [See 7 V. 3. ch. 3 


poſt.) 


I ſaid before, That By the 1 & 2 Ph. & M. chap. 10. All Trials 
to be had, \awarded: or made, for any Treaſon, ſhall be had accora- 
ing to the Conrſe of the Common Lato. 


Now this Act does not take away the Neceſlity of Two Witneſſes | 
the ? Indictment, required by the 5 & 6 Ed. 6. It mentions : S. P. C go, 
only Trials. Neither doth this Statute extend to Miſpriſion of Trea- 1% 
ſon. Therefore there muſt be Two Lawful Witneſſes as well upon 23, 26, 25. 
the Trial as the Indictment, [Se the 7 V. 3. chap. 3. infra.) Contr. Kely, 
Petit Treaſon is within this Statute, as well as within the 5 &r 6 49. ® 
Ed. 6. but is not within the 7 V. 3. chap. 3. Therefore there two 
Witneſſes muſt be upon the Indicment, tho' not upon the Trial. 


- By the 1 & 2 Ph. & M. chap. 11. In High Treaſon for Countes- 
feiting and Impairing the Coin of this Realm, the Offender (hall be 
Indicted, Arraigned, Tried, Convicted and Attainted by ſuch like 
Evidence, and in ſuch Manner and Form, as before the Firſt Tear 


" 


Ed. 6. 
3 ot. + 35% omit This 


8 An Inſtitute of the Book IV. 


This AR, in Caſe of High Treaſon concerning the Cpin, hath: 
. . reſtor'd the Evidence required by the Common Law, as well upon 
the Indictment as Trial. | 


By the 21 Jac. 1. chap. 27. 4 Mother of a Baſtard Child, con- 


ng cealing its Death, muſt prove by One Witneſs; that the Child was 


4 —_— N 
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Born Dead, otherwiſe Felony without Clergy. 


* © Concealment is taken Prima Facie to be an undeniable Evi- 
dence, 'That the Mother Murdered the Baſtard-Child. But if ſhe 
call'd for Help, and could get none; or if ſhe confeſs'd herſelf with 
Child before-hand, Oc. and was ſurprized, and delivered when no 
One was Preſent, ſhe is not within the Act. | 


By the 7 W. 3. chap. 3. Every Perſon Inditted, Arraigned or 
Tried for High Freaſon, whereby any Corruption of Blood may be 
made, or for Miſpriſion of ſuch Treaſon, ſhall be admitted to make 
His full Defenſe by Counſel, not exceeding Two, who ſhall have free 
Acceſs to Him at all ſeaſonable Hours; and to make any Proof by 
Lacaful Witneſſes pon Oath, cho ſball be ſummon d to appear for 
Him, in like manner as IWitneſſes againf him. 

No Perſon ſhall be Indicted, Tried or Attainted of ſuch High Trea- 
ſon, or Miſpriſion of ſuch Treaſon, but by the Oaths and Teſtimony 
of Two Lawful Witneſſes, either both to the ſame Overt- Act, or One 
to the One, and the Other to the Other Overt- Att, of the ſame Trea- 
ſon; unleſs the Party willingly in Open Court does confeſs the ſame, 
ſtands mute, or refuſes to Plead, or challenges peremptorily above 
Thirty-Five of the Fury. 2 101 * ; 

Where Two or more Diſtinct Treaſont of Divers Kinds ſhall be 
alledged in one Bill of Indiftment, One Iitneſs to One, and Au- 
other Witneſs to Another, ſhall not be Deem'd Two Witneſſes with- 
in the Meaning of the Act. | 

Again, No Evidence ſhall be admitted of any Overt- Ad, that is 
not cxpreſly laid in the Indiftment. | 
This Att Jhall not extend to any Impeachment, or other Proceed- 
ing in Parliament, nor to any Indidtment of High Treaſon for Coun- 
terfeiting the Coin, the Great Seal, Privy Seal, Sign Manual or 
Privy Signet. | 
' By the 1 Ann. chap. 9. Witneſſes for Priſoners, upon Trials for 
Treaſon or Felony, ſhall be Sworn as Witneſſes for the King, and 
are Subject to like Puniſhment for Per jury. 


If the Witneſſes muſt be Sworn, Proceſs ſurely may be taken out 
againſt Them of Courſe. | | 
_ = So that it appears by theſe Two laſt Statutes, that Counſel is on- 
ly to be allow'd in Caſes of High Treaſon, whereby any Cor- 
ruption of Blood may be made, or for Miſpriſion of ſuch Treaſon; 
That Mitneſſes for the Priſoner ſhall be Scuorn in all Caſes of Treaſon 
or Felny; and that there muſt be Two Witneſſes in High Treaſons, 
wherein there is Corruption of Blood, or for Miſpriſion of ſuch Trea- 
ſon, to prove the Overt-Acts laid in the Indictment; or at leaſt one 
to one Overt-Act, and one to the other, therein ſpecified. [See Of 
Witneſſes under Evidence, chap. 4. ante. 7 W. 3. ch. 3. For a Copy, 
Chas a 2 » 0 
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of the Indictment in High Treaſon, Gc. of Indifiments, ante; And 
7 Ann. 2 5 21. Concerning a Copy of the Inditiment for Treaſon, 
a Liſt of the Names of the Mitneſſes, &c. to be delivered to the 
Party Indicted, After the Deceaſe of the Pretender, &c.] 

The b Confeſſion of the Defendant to Private Perſons, or to a Ma- vH. p. c. 
giſtrate, out of Court, is allow d to be given in Evidence againſt the 193. 264. 
Party Confeſſing; but this Confeſſion cannot be made Uſe of againſt ä 
any other. But where a Man's Confeſſion is made Uſe of againſt 
Him, it ought to be taken all together, and with that Part which 
makes for him, as well as with that which makes againſt Him. 

But the 7 V. z. chap. 3. Requires two Witneſſes to the Overt-A& in 
High Treaſon or Miſpriſion of Treaſon, unleſs the Party ſhall wil- 
lingly without Violence, Confeſ in Open Court, &c: 


By the 1 & 2 Ph. & M. chap. 13. 2 & 3 Ph. & M. chap. to. One 
"Accuſed of Manſlaughter or Felony, let to Bail, or ſent to Gaol for 
wart of Bail, muſt be Examin'd, before Bailment or the ſending to 
Gaol, and the Accuſers muſt be bound Over to pive in Evidence a- 
gainſt Him; and the Juſtices muſt take the Examination of the Pri- 
ſoner in Writing, with the Information of the Accuſers, and Certify 
them at the next Gaok-Delivery. The Coroner alſo, upon any In- 
 quifition of Murder fonnd before Him, ſhall put in Writing the Ef- 

fett of the Evidence given to the Fury before Him, and bind the 
Witneſſes to 4ppear at the neut General Gaol-Delivery, and Gertify 
the Evidence and Recopnizance, Re. | 
The ſuid Juſtices and Coroner have Power, to bind by Retogni- 
gance or Obligation, All ſuch as can Declare any 7. bing againſt the 
Priſoner, to - Appear at the next Gaol-Delivery, and there ſhall 
malte Certificate of the'ſwid Recogitizance or Obligation. O41 


T be 1 & 2 Ph, & M. extends only to thoſe that are Bailable, but 

the 2& 3 Ph. & M. extends to thoſe that are Committed to Priſon 

for Manſlaughter or Felony. By Theſe Statutes the Information of 
the Aocuſers in Mahſlaughter or Felony, being put in Writing and 
Certified,” may be yr in Evidence, as well as the Confeſſion of 

the Priſoner. But the Information of a'Witnels in Other Caſes can- 

not be Admitted, tho the Witneſs is Dead. 

© The Examination of the Qferder muſt not be upon Oath; but « H. P. c. 


muſt be ſubſcribed/by him, if he confeſſes the Fact, and then given e 
in Evidence upon Oath by the Juſtices. - But the Examination of 
"Others muſt be upon Oath. And a Juſtiee or his Clerk, or a Co- 
roner upon an Inquiſition of Death, may be Sworn to the Truth of 

the Examination of thoſe upon Oath, if They are Dead, or unable 
to Travel, or kept away by the Priſone. 

If it & a Small Felotiy, the Examination muſt be Certified by 
the Juſtices to the Quarter - Seſſions; Otherwiſe to the next Gaol- 

Delivery. fo | : © | ; 


"By the 3 & 4 W. & M. chap. 9. 4 Tratiſcript certified by the Clerk 

of the Crown, of the Meg, or of the Peace, of the Tenour of the 
Ind itt ment, and of a . having had the Benefit of the Clergy 
Hall be a ſufficient Proof, that ſuch Perſon hath had the Benefit of 


"the Glerg y. | | 
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B 77⁵ 10 & 11 W. 3. chap. 23. M Clerk of Alliſe, Clerk of . 
8 &c. ſhall take any Fee of Perſons bound by any Juſtice of 
Peace, to Appear as: Evidence againſt any Traitor or Felon, for 
ow of their Recognisance. 

6 Georg. 1, chap. 23. 4 Tranſcri pt certified by the Clerk 
4ſlhe or the Peace, of the Tenour of an Indiftment, Convic- 
tion and Order for Tranſportation, hall be a ſufficient Proof upon 
an. Indiftment for Returning before the Expiration of the Term, 

That the Perſon hath been Conviited and Ordered for T1 ranſportation. 


Similitude of Hands upon Compariſon, is little or no Evidence 
"of One's Hand Writing in Criminal Caſes, Whether Capital or not 
Capital. * 

Violent Preſumption is in ſomeCaſes taken for full Proof, [See of 


Vreſunption, under Eeidence chap. 4. ante. 


« :Inft. 2274. F. 4 The Verditt in Caſes Capital muſt be actually Given, and 
15 281. b. if the Jury cannot agree upon their Verdict, They muſt be carried 
2 Inſt, 425. round the Circuit, till they do all agree, If the Prifoner will not 
3 Inſt. 28, - conſent to Their ET If the Peers do not agree upon their 
3 Ventr. 95. Verdict, They may, Adjourn, and Ge Home. And the Verdict 
Kely 45 p 1 15 5 Peers is Good, if only the Ger; Number (being Twelve) 
aym. y ABT ESe 

by 9 The Verdict muſt be given openly in Court, and not as a Privy 
Verdict; tho' a Privy Verdict may be Given on Informations, as in 

a Caſes, and i in Criminal. Cauſes where the Beten is not to 

be. perſonally, Preſent at the 'Lime, of the Verdict. 
It may be Found 9 eie ly; as in an adiament of Murder, and 
not Guilty pleaded, T' Jury.may Find one Guilty of Manſlaughter 
Se Defendendo, 'or By Chance-medley, or that he was not of Sound 
Mind and Memory at the Time of the Killing, ce If they find 
| efendendo,.or by Chance · medley, they, muſt find the Manner 
e Kely. 50. o the Ft that the Court may Judge thereof; For the Court 
—_ Judge th e e ol in a * Verdict, or Verdig;jat 
Large, for the Value or e of the Larceny, There is no Ne- 
cellity of Finding the Value of the Thing Stol'n a5 laid in tha Indig- 
ment. The ury cannot-find a Greater Value, DUB e Find a 
0 AH leſs. IG Jon ien ee WH 71} 10 Noi: — YA a 'T 9 | 
des 45s er baue been amerced for Underyalui ing Gogds ods rſs, 1 
, The Gourſe of laying a Fine upon Jurors f barely for 10 
en b. 135. Verdict contrary, ito, Evidence, ot Contfary to the Dire@ions of 
T\ Jones 35, Court; Wende as illezal and diſuſed. See of Herditi, chop. 4. 
Auſe f Nazi. 4280 noqu Stor; 40 loizeummp TI 

be Court cannot let akids a Verdich, which h Aequits a Defendant 
.ot, a Criminal e ene fl af; Raj Verdict that Gonvitts 


Him contrary to Eyidence., 10175 WD 9449 07 e391 nul I! 7 


of ——_— X. One is 8 Convitted, when He Confelles the Offenſe, or 84 
A he) DE F Neue viley by, the Verdier of the Jurors, This is before 


61 Inſt. 390. by upon Him. WA N. V ES * | 

Pork 47 ce He 1 frac 125 At ig) when ben Judgment. js paſ'd n upon h im; 

i 2 Concictiop and Arte den are fometimes Con- 

"Fm 150 he J W may be als d on Outlatvry, Confe "fs or 
erd 


Laws of England. 649 
Ferditt. Outlawry it ſelf is a Judgment and an Attainder in Law. 
| [See of Fudgment and of Forfeiture, infra.] h When one is Attaints v Inft. 13; 
ed by Judgment, for Offenſes that are to be puniſhed by Death, He 275: 7 
is Dead in Law; yet bis Body is Subject to Arreſts or Execution for 
Debt; G c. For his Body is not Forfeited to the King, till Execu- 
tion. By Attainder of Treaſon or Felony His Bloqd is i Sπined and * t tot. 8. 4. 
Corrupted, both Upwards and Downwards; ſo that He cannot be 12 392+ &; 
Heir to any Anceſtor; nor his Children Heirs to Him, nor to Any ** 55 
other of his Anceſtors. But the Sons of one Attainted before the 1 Lev. 55, 
Attainder may inherit one another; though ſome have denied it, *\..... 113 
becauſe the Father had no Inheritable Blood in him. If he is of the 
Nobility, or a Gentleman, He and all his Poſterity are by this At- 
tainder made ignoble and Baſe. This Corruption of Blood is ſo 
high, that It cannot be Abſolutely Reſtored but by Authority of 
Parliament. [See of yy r | 

Upon Conviction or Attainder of the Felon, the Owner ought to 
have his Goods again that were ſtol'n from Him. For, 


Ay the 21 Hl. 8. chap. 11. Reſtitution ſhall be made of Stolz Goods, 
or Money, to the Qwner, after the Felon is found Guilty thereof, or 
Otherwiſe attainted by Reaſon of the Evidence given by the Party 
robb'd, or Owner, or by any other by their Procurement. The Fu- 
ſtices, before whom the Felons are Found Guilty, may award Jſrits 
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of. Reftitution for the ſaid Goods, &cc. 


* Pxceutors and Adminiſtrators are within this Statute ; and they * 2 Inft. 514; 
ſhall have Reſtitution, notwithſtanding a Sale in Market-Overt. 3 R* , 
This Statute has alter'd the Common Law as to that Point. But the 3 
Reſtitution muſt be only of the Goods, expreſſed in the Indictment. ta | 
If Goods are Stol'n, and not waiv'd in Flight, or ſeiſed for the King, 9% 
the Party may take his Goods again without Proſecution: [ Qvere; 
Whether the Proſecutor is entitled to Reſtitution, if the Priſoner 


XI. The | Judgment See what is Judgment, chap. . ſupra.Jin of Judgrtient 


Criminal Caſes is either by the Common Law or by Statutes: It is Fog * 
alſo in Treaſon or Felony either Zxpreſs or Implied. Expreſs, when 1 5 Ind. 53, 
upon Appearance, c. an Expreſs 75 is Given; as that the 210. 
Criminal ſhall be Hang'd by the Neck, tc: Implied, when the Of- 

fender makes Default, and is Outla d; where the like Execution 


ſliall be, as in Caſe of Expreſs Judgment. [See Poftea.] 
The Judgment in High Treaſon: 


One and the m ſame Judgnient is Given in all High Tteaſons, ex: ® 3 Inf ty, 
cept for Counterfeitinig the Coin, and except in the Caſe of a Wo 11. 210% 
man: [See infra: | | | a. c. 10. 

The Offender ſhall be Drawn upon a Hurdle (fotmetly with a 3% C 184. 
Rope about his Neck) to the Gallows; and there Hang'd by the 
Neck and cut Down Alive, His Entrails taken Out and Burn'd, his 
Head cut off, His Body Quarter'd, and his Head and Quarters Hung | 
up where the King pleaſes, But u Beheading being Part of tho » z inſt. 31, 

Oooo Judge 3» 


+ 


* 
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r the ing may Pardon. all the Reft under the Great 
Tu as is the Ki Done in Caſe of Nobility: . - 

» 3 Toft, 47, Jadgment "for s Counterfeiting the Ge is by 1 Law, 
Nen 5 V to be Draco upon. a Hurdle, and to be Hang d. But 
268. whereas Clipping is made High Treaſon by ſubſequent Statutes, 
3 U. . The Judgment is to be Hang'd, Drawn, and Quarter d, as ſome 
27 © 182, Contend, (2%. ) For the Practice is otherwile.., The Judgment for 
2 Lev. 98, 4 Womas i in all Caſes of High, 4 . is to be Drain on a Hurdle, 
and Burnt. She ought not to be Beheaded or Hang d. [See of Fby- 
Feiture, poſt. There are ſeveral Precedents, of changing this. Judg- 

ment to Beheading by the King's Warrant] | uz, 


The Judgmem in Miſprifon of Tale, 3 3 


„ as, The Offender is to be onde to Perpetual 7 Inprifonment 
n. f. C a6. ee 1 & 2 Ph. & M. chap. 10. and foe of Nee infra} '_ 


The Judgment in Petty 7. reaſon. 2 


For Standing Mute [See of the Behaviour of the Priſoner 1 upon 
g His Arraigument, ſupra.] But if it appears that the Party! is d 
Judgment is to be Given thus, (vis. 
at. 2 The 4 May is to be Dratom on a Hurdle and Hang d. 
n Woman 8 to be Draws on a Hurdle and Burnt. , But If a 
Pace, &c. Wife is Acceſſory only to the Death of her Husband, Both the Prin- 
319 cipal and Acceſlory hall be Hang d. [See of Forfeiture, imfra. ] 


The ment in Feloxy of Death, As Murder, Burglary, Gc. and | 
Jud | — des Above Twelve-pence. 155 Moy 


3 For Standing Mute [See of the Behaviour of the * chap. 4 
"3 Infl. 53, . If Guilty, © one Judgment in all Caſes, 
t H. p. c. an or Woman is to be Hang detill Dead. his cannot be Al 
268, * by the King to a beheading, g, though ſome Examples are to the 
8 ä But t the Party may have the Benefit of the Clerg 
for the Felony, He ſhall be ſent (if the Judges. think fit) ta. the 
Houſe of Correction, at leaſt for fix Moths.” and not above Tuo 
Years from the Conviction. Upon Efcape, four Years from the Re- 
taking. [See 5 Ann. chap. 6.] But, 


zy the 31 Car. 2. chap. 2. F any One Convifted of Filowy, fa 
1 pray to ee 1it WIT ee 
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If ſuch Offenders ſhall Return within the Time, They ſhall be 
Executed, as Perſons Attainted of Felony without Benefit of Clergy. 

Neoertheleſs the King may Diſpenſe with ſuch Tranſportation, 
and Allow of the Return of ſuch Offender, &c. 


[See the 6 Georg. 1. chap. 23. For the more effe&ual Tranſporta- 
tion of Felons, 5c. ] + ve | 
Note, That if an Act of Parliament directs in any Caſe, that there 
ſhould be Judgment of: Life and Member, &c. Judgment ſhall be 
given as in Caſe of Felony (vi. ) to be hang'd by the Neck, till He 
is Dead; and Conſequently His Blood corrupted, and He-ſhall forfcit 
as in Caſe of Felony, [See.Of Forfeiture in, Felony, poſt. ] © 
In Manſlanghter, 'The Offender is to be Burut in db Hand. [See 
Of Forfeitnre, infra.] A Judgment may be for u Treſpaſs, tho the * Kely. 29. 
Indictment was for Felony. Tg OR 


'The Judgement upon Owtlawry 
In Treaſon or Felony. 
There is no Judgment pronounced, becauſe the Outlawry it ſelf is 


. Ly 


a Judgment. But Execution ſhall be awarded, as & in Treaſon or * 1 1:6. 13. 


Felony upon Confeſſion or Verdict. See the 1 Ed. 6. chap. 12. 4 & 5 fich 467. 
Ph. & M. chap. 4. 8 Eliz. chap. 4. 18 Eliz. chap. 7. 22 Car. 2. ch. 5. 
3 & 4W. & M. chap. 9. Where One Outlaw loſeth the Benefit of 
the Clergy; and Of Forfeiture. |], , + 
_ He that is Indicted of a Treſpaſs and Outlaw'd, ſhall be Fined. 


The Judgment in Petit Larceny. 


A Man or Woman was to be y hi pt, and ſent to the Houſe of ” » Init. 117: 


Correction, [See 5 Ann. chap. 6.] But now They may be Tramnſ-* *. 
ported. [See 4 Geo. 1. chap. 11. 6 Georg. 1. chap. 23. ſupra; And 
„„ 15. 1 
If One ſtands, Mate on an Arraignment for Petit Larceny, He ſhall 
have the ſame Judgment, Gc. as if He had confeſſed the Indictment. 

The Judgment in Chancemedley or | 
Se Defendendo. 


There is no ? expreſs Judgment. But the Offender is let to Main- * 21ng. 148, 
priſe, to ſue out His Pardon of Courſe, [See the Statute of Marle- 149: 3'5, 
bridge, or the 52 H. 3. chap. 26. and the Statute of Glouceſter, or 3 in 210, 
the 6 Ed. 1. chap. 9.] The Lord Chancellor may do it without 11 Rep. 32. 


Warrant from the King. [See Of Forfeiture.] 

"The Fademest in Miltrifos of Felog).. 

; Io be * Fined and Impriſon'd. [See of Forfeiture, infra] ] 46 
54 The Judgment in Appeal of Death. | e 
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Book IV. 
The Fudgment for Strikinz in Weftminſter-Hall, &c. ſitting the 
Courts, tho' No Bloods Dran. 

© 2 loft. 34 The © 7 2 Hand is to be cut off, and the Offender is to be 
lab. 140, Hupriſond during Life. ä , BY o@ 


141,142,218, | 0 
The Judgment for Wee and Drawing Blood in the Ring 
My Palace, where he King is Reſident. 11 


7 
od 
7 
- 


| 


4 3 Inft. 140, 4 The hr Hand is to be cut off, and the Offender is to be 

218. Fined at Diſcretion, and to be Inpri ſon d during Life. | See the 33 
H. S. chap. 12. And of Fr ae If no Blood is drawn, He ſhall 
not loſe His Right Han-. 


The Judgment in Promunire. 


. 
- 


*rInft.12gb, To be out of the King's Prottftion, and to be Impriſon'd Du- 


6. «oe, Pleaſure, Fe) 

as 2 Y {See the 16 Rich. 2. chap. 5.] But if the Offender is not in Priſon, 
The Judgment is Quod Capiatar, &c. Here is no Corruption o 
Blood. See 5 Eliz. chap. 1. And of Forfeiture, poft.] 
WH I)he Fudgment in Conſpiracy. ' 


f ; loft, 2222 f The Pillainous Judgment at the Common Law, at the Suit of 
the King, is out of Uſe. | See 2 Iuſt. 222. and of Conſpiracy, Book 3. 
See alſo Artic. fuper Chartas, chap. to. or the 28 Ed. 1. chap. 10. 
and for the Expoſition thereof, 2 Inſt. 561, 562.] | 


The Judgment in Attaint. 


5 Inſt. 294. b. 8. The Judgment in Attaint againſt the Petty Jury is as in the 
3 loft. 222, Cafe of Conſpiracy at the Suit of the King. In Thoſe Two Caſes 
as only That Yillainous Judgment was Given. But now fee the 
23 H. 8. chap. 3. whereby the Severity of the Puniſhment at Com- 
mon Law is moderated, if the Writ of Attaint is Grounded upon 


that Act. 
The Judgment in -Miſdemeanors. A 


The Judgment and Puniſhment for Miſdemeanors may be a Fine, 

Fine and Pillory, Fine and Whipping, Papers to be fixed on the 

Head or Breaſt, or to be Read in publick Places, by Way of Ac- 

v 11nft.126.b. knowledgment of the Offenſe, Gc. h A Fine here is a Sum of Money, 

F * which one is to pay to the King for any Contempt or Offenſe againſt 

the Government. Where a Delinquent is to be Fined, the Judg- 
ment is Onod Capiatur (i. e.) to be Impriſon'd, till the Fine is paid. 

irVentr.116. 1 But if the Fine is Tender d, There ought to be no Impriſonment. 

[See the 5 & 6 V & M. chap. 12.] When a Defendant is to be A- 

 merc'd, and not Fin d, then the Defendant is ia Miſericordia. A 

Fine may be mitigated in the ſame Term in which it was * 

"ES N er 


r * 
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after the Term it cannot be alter d. [ 0. 1 Keb. 276,Gc.] k Some *1nft 12 4. 
ſay that a Fine and Ranſom are the ſame. Others ſay, that Ranſom C _—_ 25 
(Redemptio) implies that an Offender ought firſt to be impriſon d. 
and then to be delivered in Conſideration of a Fine. | 

Where a Statute enacts, That an Offender ſhall be fined at the ! 2 Inft. 169, 
King's Pleaſure, it is to be underſtood, That the King's Judges, be- RY IO 
fore whom the Party is convicted, ſhall ſet the Fine. 

It is a Common Practice in the King's Bench, to give a Defendant 
Leave to ſpeak with the Proſecutor 6 e.) to make Satisfaction for 
the Coſts of the Proſecution, and alſo for the Damages ſuſtain d by 
Him, that there may be an End of all Suits; the Court at the ſame 
Time ſhewing on that Account, an Inclination to ſet a moderate 
Fine on the Behalf of the King. 

m Pillory is derived from Pilaſtre or Pillar. For it is a Wooden » Inſt. 219, 
Pillar, wherein the Neck of the Offender is put and preſs'd, upon 
which Account it is call d Colliſtrigium. By Statntes it is appointed 
1 vary oreſtallers, for thoſe that uſe falſe Weights, for Perjury, 

orgery, (FC | 

The Joint of the Pillory or Tumbrel (a Dung-Cart) doth 1 7 Eir. 
make the Delinquent infamous. Therefore the Judges ought to Keil. 138. 
conſider, before They give fuch a Judgment. Fine and Impriſon- 
ment for Offenſes Fineable, is a fair and ſure Way; eſpecially for 
Offenders of Quality, Note or Figure. i 
There are particular Puniſhments appointed by divers Statutes 
for ſeveral Offenſes. In ſuch Caſes the Puniſument cannot be miti- 
gated. See 4 Georg. 1. cbap. 11. Concerning Tranſportation of un- 
lawful Exporters of Wool and Woolfels; and the 5 &torg. 1. ch. 28. 
Concerning Tranſportation of Deer-Stealers. 6 Georg. i. chap. 21. 

g. 34. Concerning the Tranſportation of thoſe that forcibly Hinder, 
Wound or Beat any Officcr of the Cuſtoms in the Execution of His 
Office, (5c. 6 Georg. 1. chap. 23. For the more effectual Tranſpor- 
tation of Offenders; and for Tranſportation of Thoſe that malici- 
ouſly aſſault: any Perſon in the Streets or Highways with Intent to 
Tear or Spoil their Clothes, G&c.] ei 1 on 

| | 71 1. 3 nub 

XII..* Forfeiture ( Fortsfaftura, Foris: aut Extra Legem Fatere) of Forfei- 
is a Penalty for an Offenſe Committed, extending to Freehold and u Ind. 39. a. 
Copyhold Lands, and to Goods and Chattels, It is more or leſs, ac- 391. a. 
cording to the Nature of the Offenſe, and may be by Convittion or 3 Iſt 227: 
Attainder. A Traitor's or Felon's Goods and Chattels are forfeited 
upon Conviction, but Lands or Tenements upon Attainder, and 


not before, | 


Forfeiture in High Treaſon. . 


o It is implied in the Jadgment of High Treaſon, 1. That the 1 laſt. 3. a. 
Delinquent ſhall forfeit to the King all his Lands, Tenements and e & b. 
Hereditaments in Fee-fimple or Fee- tail (or for Life, as to the Pro- 3 Inſt. 19, 
fits during the Offender's Life) Holden or not Holden of any other, a 
Uſes, Conditions, Entries, &c. (not Rights of Actions where the 8. * 
Entry is taken away) which He had at the Time of the Treaſon | 
committed, or afterwards, the Right of All others being ſaved. 8 
N | the 


Bug / 


An' Inftitute of the Book IV. 


the 26 H. 8. chap. 13. 33 H. 8. chap. 20. 5 & Ed. 6. chap. 11. in- 
frau.] There is no Forfeiture of Lands or Tenements, or Rights 12 
Anter Droit, (as in Right of the Church; in Right of a Wife, but 
only during the Coverture ; nor of a Founderſhip of a Houſe of Re- 
ligion in Frank-almoign; for that is annexed to the Blood of the 
Founder.) And in Clipping, the Hereditaments are Forfeited only 
for Life. [See 5 Eliz. chap. 11. 18 Eliz. chap. 1.] 2. That his 
Wife ſhall loſe her Dower, not her Jointure. So it is in Petit 'T'rea- 
fon.” [But ſee 5 Eliz. chap. 11. 18 Eliz. chap. 1. 86 9 V. z. ch. 26. 
for Clipping, Gc.] 3. That his Blood ſhall be Corrupted, by be- 
coming Baſe as to His Birth, and that His Children ſhall not inherit 
to Him or any of his Anceſtors. [Sce of Conviction and Attainder 
ſupra.) In Counterfeiting the Coin or Clipping there is no Corrup- 
tion of Blood, [See again 5 Elis. _ 11. 18 Elis. ch. 1. 8&6 9 
IF. 3. chap. 26.) 4. That all his Goods and Chattels ſhall be for- 
feited from the Time of the Cynpiction. For where Goods and Chat- 
tels are forfeited, there ſhall be no Relation to the Crime commit- 
ccd, as it is in Forfeiture of Lands. A Traitor or Felon after the 
bz Rep. 82, Treaſon or Felony committed, and before Conviction, may p ſell 
8 Rep. 171. His Goods Bona F,de, whether Chattels Real or Perſonal, for His 
Maintenance. I ſay, He may ſell them Bona Fide. But if One, 
to prevent Forfeiture by Treaſon, Felony or Outlawry, maketh a 
Gift of all his Goods, and afterwards is attainted or outlaw'd; 
Theſe Goods are forfeited. [See the 13 Elia. chap.5.] An Execu- 
tor cannot forfeit the Goods, which he hath as Executor. 
4; loft. 12. 4 If one commits Treaſon, and dies before Attainder, or is lain in 
4Rep.57- actual Rebellion; He forfeits nothing, if not attainted by Act of 
C. 17. 22 * b 5 
Parliament. [See the 34 Ed. 3. * 12. ] But if the Chief Juſtice 
of the King's Bench (who is Head Coroner of all England) in Per- 
ſon, upon View of the Body of him that was ſlain in open Rebellion, 
makes a Record thereof, and returneth it into the King's Bench, 
He ſhall forfeit his Lands and Goods. 110 118. 
1 Iaſt. 13. . 1 Thoſe that are hang'd by Martial Law, in Time of War, for- 
3 Inſt. 21. feit no Lands. | enn 3: Þ bf © bon 8 
See the 7 Ann. my. 21. Whereby after the Deceaſe of the Pre- 
tender, no Attainder for Treaſon ſhall diſinherit the Heir, G. 
In Gavzelkind, if the Father is hanged for Treaſon or Felony, 
the Sons ſhall inherit. [See the 17 Ed. 2. chap. 16.] 


' Forfeiture in Miſpriſion of Treaſon. 


c 1Inſt. 392.b. f Forfeiture. of Goods and Chattels, and Profits of Land during 
3 In#-36,215. Life, for His Concealment. [See 1 & 2 Mar. chap. 10.] But the 
th b. C. 269. Wife is Dowable. [See 1 Ed. 6. chap. 13.] | 


' Forfeiture in Petit Treaſon and Felony. 


t 3. Inſt. 225, © For ſtanding Mute, and adjudged to Penance in Caſes of Petit 
2, C x26, Treaſon and Felony, Forfeiture of Goods and Chattels. So it is for 
22). challenging above thirty-five Jurors. But not for challenging above 
Kely. 36. Twenty and under thirty-ſix ; For no Law giveth Forfeiture: for 
challenging above twenty. Neither is one convicted by _ Chal- 
17 enging 


— —e—ê — — 


Laws of England. 655 


- 8 A 


— 


lenging above Twenty, as one was by the Common Law by Chal: 
bngd Wi SRe:ghnes:' To ttt God ani lo nt fo gh 
The Forfeiture is * as in High Treaſon as to Lands and Tene- * 1 Inſt. 37.6. 
ments upon Aitaiuder, and as to Goods and Chattels upon Convics 3" * 8 
tion; except that upon Atta inder in Petit Treaſon or Felony, Lands 3 Toft, 214. 
and Tenements Entail d ate Forfeited only During the Life of the 5 
Tenant in Tail. [See the 33 H. S. chap. 20. infra.] The Inheritance 
goes to the Iſſue. * The King ſhall have the Profits of Inheritances 3 Inft. al. 
that are not Holden, during the Life of the Perſon Attaint in Fe- 
lony; but after his Deceaſe, The Inheritances that are not Holden 
extinguiſh, Again, it muſt be Obſerved that upon Attainder of Petit 
Treaſon, the Wife is not Dowable; but upon Attainder of Felony 
ſhe is Dowable. [See the 1 Ed. 6. ch. 12. 5 Ed. 6. ch. 11.] 

Pirates, Robbers, and Murderers on the Sea, Attainted before 
Commiſſioners by Virtue of the 28 H. 8. chap. 15. forfeit Lands, 
and incur Corruption of Blood. But not if they are tried Before 
_ Lord Admiral in the Court of Admiralty according to the Civil 

W. * 100 414 b 1 1 

The Forfeiture of Lands Relates to the Y Time Alledged in the . 1 Toft. 13. 
Indictment, for avoiding any Eſtates, Charges and Incumbrances & b. 390. b. 
made by the Felon after the Felony Committed. But for the Mean 
Profit of the Lands, It ſhall Relate only to the Judgment upon the 
Indictment. 2 If a Felon is Convict by Verdict or Confeſſion, He *I Inft. 391.9. 
doth Forfeit His Goods and Chattels, Real and Perſonal, preſently. be! 
But Lands and 'Fenements are not Forfeited, nor Blood Corrupted, 
before Attainder, or before. Judgment (as before was ſaid in General) 
and then it Relates to the Time alledged in the Indictment, for a- 
voiding Eſtates, c. Where Tenant in Fee-ſimple committeth Petit 
Treaſon or Felony, and is Attainted, The- King ſhall have a Year, « 2 1n8. 36, 

Day and Waſte in his Lands; or rather a Year and a Day in Lieu 37, 38. 
of Waſte ; and afterwards It cometh to the Lord by Eſcheat. [See le,, 
Magna Charta, chap. 22. 17 Ed. 2. chap. 16. 42 Ed. 3. chap. k.] * 
But the Lord may Compound with the King, and Have the Eſtate * 38. 
preſently. It muſt be a Tenant in Fee-ſimple, not 'Tenant in Tail, 
or for Life. For the King ſhall have the Profits only of Their Lands 
during their Lives. A Copyhold Eſtate is of Common Right pre- 
ſently forfeited to the Lord of the Manor in Caſe of Felony. This 
muſt be underſtood of Felonies puniſhable with Death; not of Petit 
Larceny. But if a Copyholder for Life is attainted of Felony, and 
pardon'd, He in the Reverſion for Life ſhall have the Eſtate: [See 
the 24 H. 8. chap. 5. where one indicted or Appeal'd for the Death 
of 4s attempting to Murder or Rob Him, ſhall forfeit no- 

ing. | | 


Forfeiture of Felo De ſe. 


b A Felo de ſe Forfeits all his Goods and Chattels Real and Per- 3 Inſt. 55. 
ſonal, which he hath in his own Right ; and all ſuch Chattels Real 
which he hath jointly with his Wife, or in Her Right; but not until 
it is lawfully found by the Oath of Twelve Men, the Coroner 
Super Viſum Cor poris, That he is Felo de ſe. [i Lev. 8. contra) 
He forfeits alſo Bonds, or Things in Action, belonging oy 
| | 5 
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ly to himſelf, and all entire Chattels in Poſſeſſion; except in yh 
aſe of Merchants where a Moiety only of ſuch Ipint Chattels, as 
may be ſevered; is Forfeited. He does not Forfeit any Lands of 
Inheritance; for he was not Attainted in his Life-Time; nor the 
Goods and Chattels which be poſſeſſed as Executor or Adminiſtra- 
* —_— 84. b. tor, © nor a Guardianſhip in Socage or By Nature j becauſe here he 
bath nothing to his own: Uſe. [Sec Of the Court of the Coroner, 
| Book 4. chap. 1. ante.| | Wii 1 Tt LIP ph HH 2309 
1 IA Hale 10 911.1, l lie 
a 31 Forfeiture in Maiſlaug hier. 

r E 1,03 BovrnidOS}d Fort 3: .ojmmg4. .f; 

*S.P.C.185. 4 Forfeiture of Goods and Chattels upon Conviction: 


* , a 
2 Inſt. 149. Rennen 2, 

9 Poͤyorfeiture in Chancthnedley, 

| and & Deferdendo. / | 

4 189465 £143 4 214 | | L208. 310%! Pool 10 *Y 8 1 7 5 . 
© — 1 eo Goods and Chattels, Debts and Duties whatſoever, are For- 
3 tt 220. feited upon Conviction, but no Freehold or Inheritance. Yet the 

Offenders have their Pardon of Courſe, 1 


1 | Forfeiture upon Ourinery 


e Hs 3H 2 ; # WG 19 I ne n £3: " 01 
1j Inſt. 32, f Upon Outlawry In Treaſon or Flony The Offender ſhall Loſe 
Finch 52. and Forfeit as much as if he Had Appear'd, and Judgment had 


Finch | 
5 . been Given againſt Him, as long as the Outlawry is in Force. 


1B C21. Thoſe that tarry till the V e. in Treaſon, Felony or Petit Lar- 
ceny, Forfeit Their Goods and Chaztels, tho they, Render Them- 
ſelves to. Juſtice, and are Acquitted, For it was a Fliglit in Law. [See 
the 26 H. S. chap. 13. 5 Ed. 6. chap. 11.infra, and Of the Proceſs. 
Alter Inditi ment, ſupra. 21 2154/1916 has Wake 

1 Inſt: 13- 8 Upon Attainder of Felony by. Outlatvry on an Appeal, The De- 
ig. . fendant ſhall forfeit only ſuch Landi, as He had at the Lime of the 
* Outlawry Pronounced. For if, hanging the Proceſs, The Defendant 
conveyeth away his Land, and after is Outlaw'd ; The Conveyance 

is Good, and ſhall defeat the Lord of his Eſcheat. But if One is 
Indicted of Felony, and hanging the Proceſs againſt Him, He con- 

veyeth away his Land, and after is Outlaw'd, notwithſtanding the 
Conveyance The Lord ſhall have his Eſcheat. For in an Appeal 

The Writ (whereon the Forfeiture is Grounded) containeth no 

Time when the Felony was committed, as an Indictment doth. 
Therefore the Eſcheat in an Appeal can relate only to the Outlawry 
pronounc'd; whereas it relates to the certain Time of the Fact ſet 

forth in the Indiłtment. But though in an Indictment the Forfei- 

ture ſhall relate to the Time alledged in the Indictment, for a- 

voiding Eſtates or Incumbrances made by the Felon after the Fe- 
lony committed, The mean Profits of the Land ſhall relate only to 

the Judgment, as well in Caſe of Outlawry, as in other Caſes, - 

„ Finch 351. By Qutlawry in k Action, All the Offender's Goods and Chattels 
1 Lev. 33- are Forfeited to the King, whether Real as a Term for Years, or 
Noy'sMaz-3 perſonal as Goods not fixt to the Frechold, Debts due by Specialty, 
but not by a {imple Contract, Profit of the Lands, as Rents, 1 
VL 3 | ni ut 
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(but not of the Land it ſelf) wherein the Offender hath Freehold or 
Inheritance. But before the 'Time that the Outlawry appears of 
Record, The Defendant does not forfeit His Goods and Chattels; 
nor the Profits of His Lands, if a Feoffment is made before Seiſure. 
[Sce for the Courſe of the Exchequer, Raym. 17.] 


Forfei tare in Petty Larceny. 


The Offender upon Conviction, Forfeits Goods and Chattels; 1 inſt 391.a. 
but no F EY or Inheritance. [See Forfeiture upon Outlawry, x 218, 
&c. ante. TEK 


Forfeiture upon Flight. 


* If * Flight is found by Indictment & wide Corporis before * 3 Inft. 218, 
the Coroner in Caſe of Death ; or if the) ury find Flight in Trea- 15 P. C. 170 
ſon, Felony or Petit Larceny upon Acquittal; it is a Forfeiture of; Rep. 109. 
the Goods and Chattels, which One had at the Time of the Indict- 

ment or Acquittal. [See Of 'Fal/ifying Attainders, poſt.] 


Torſeiture upon Appeal of Death. 


1 The Defendant forfeits as in Felony, and the Lord ſhall have 1 Iaſt. 13. . 
His Land by Eſcheat. But the Forfeiture of the Land on Appeal re- U 
lates to the Judgment only; whereas «the Forfeiture on an Indict- 
ment of Felony ſhall relate to the Day on which it was committed. 

[Sec Of Forfeiture in Felony and upon Ouriauty on Appeal, ſupra.] 


a Patt A oth. 0 | 
Forfeiture for Drawing a Weapon upon a Judge, or for Striking in 
dds cas. Weftminfier- Hall, &c. fitting the Courts. | 


The Offender Forfeits Lands and Tenements, Goods and » 3 Inſt. 140, 
Chattels. Some ſay the Profits of the Lands only during Life. jt, G. 131. 
Others ſay the Land ſhall be forfeited during Life. Roll. Abr. 
Note, That for Striking or Drawing Blood in the King's Palace, 7% 77- 
where His Royal Perſon Reſides, There is no Forfeiture of Lands 

or Goods. [Ses the 33 H. g. chap. 1j 

N Nl. n {OSU D) dent e | 


FP oorfeiture in Promunire. 


Lands and Tenements in Fee-ſimple are forfeited, with Goods « 1inſt. 12g b. 
and Chattelk Bat Eltates in Tail er for Life are forfeited only 149.9 393. 
during Life. Qylere, Whether an Attainder in a Præmunire ſhall 323 
have Relation to the Offenſe for the Forfeiture of Lands, Or only to 3 Cro, 172, 
the Time of the — It extendeth not to Forfeiture of Fairs, 7; 

Markets, Rent Charges, Warrens, Annuities, or other Heredita- 
ment that is not Within the word Land. „ noitioino. 2 4 4 


7 * WW 3 , = uy Y 3 / 7 * C . | 4 | | 
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F orfeiture for: Challengingto Fight for Money won at tPlay, Oc. 
-By 25 9 And. chap 14. 'T he Qfonder Paſir His Perſona Eftate. 


vhs i „ * ws 
ed ak By Papiſts. 

By the 1 Georg. 1. chap. 55. Papiſts not WV the Oaths, &c. or 
in Default thereof not Regiſtring their Names. aud Eftate 1, Tur- 


eis th Fee-ſi uple amd Inheritance of all ſuch Lands, &c. not Re- 
ehe er d, or Fraudulently Regiſter d, wherein They or any in 7; ruſe 


for Them were ſeiſed ; and » full Value of the Inheritance of all 
ſuch Lands, Gc. [Sep O Abſence. or Non- conformity to the- 
Church, Book 3. c _ 3] 


Rabe N 21010 134 WJ : ol 57 5 1 21 
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By e 1. chap, 271i If erik | in Mo * a: 
Braſs, or any other Metal, Clock-maker, fer in ooh ſhall exe 


erciſe or teach Hin (Trade in a Foreign q ami ſhall not return 
into this Realm within Six Months after = -&. the Ambaſſa- 


e 3 G or oy. One d the Secretaries of. > ana rom 
* ©": henceforth: Comtinually inhabit wiclys, 2 Realm; 
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Rights, Entries, Conditio, ons, Ld w0ns, mated Goods and 


gde Oharttls, ang nl other Things af. 24 2 77 
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Treaſon, his Heirs and Aſi 
Him, or to His Uſe after Das vs i ſon FRAN Por 55 Aae N 
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had never been made. 
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Parliament. 
on the Caſe of Purchaſeþy Alien, and in Caſe of a Perſon at- 


»; Rep 52. tainted of P-Felory, who is not t e King's Tenant, Pramunire, Alie- 
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Freehold of Land is not veſted in the King, till Office found by Force 
of a Commiſſion under the Great Seal; for that is an Office of Enti- 
tuling; not under the Exchequer Seal; for an Office found by Force 
of a Commiſſion from the Exchequer, is only an Office of Inſtruc- 
tion, or to Inſtruct the King and his Officers of the Certainty of the 
Land, Gc. by which it may be put in Charge. 


By the 1 Rich. 3. chap. 3. None ſhall ſeize the Goods of any Per- 
ſon Arreſted, before He i, Convict or Attaint of Felony ; por Pain 
to forfeit Double the Value of the Goods ſo taken. 1 


The Goods of any Delinquent cannot be ſeized, before they are 
Forfeited; tho They may be Inventoried, and the Town may be 
charged therewith, before Indictment. | | 
....4 In ſome Statutes It is ſaid Upon Forfeiture to be at the King's * 4 Inſt. 66, 
Will, Of Body, Lands and Goods, &c. But this is not to be extend- 
ed further than Impriſonment, Lands and Goods, 


XIII. A Judgment may be Arreſted and Staid for Good Cauſe, as of Arreſt or 

well in Criminal as Civil Caſes, if the Indictment is Inſufficient or SIS of 

Void, tho' not for Falſe or Improper Latin. [Except, (5c. See the Criminal 

7 VV. z. chap. 3. 1 | | | _ , Cauſes, and 
Four Days are allow'd in the King Bench, to move in Arreſt of 9 

Julgment. 47 D 75 ; 
r A Judgment may be Reverſed in Treaſon or Felony, with * :1n8.259.b. 

Reſpe& to an Outlacury or the Fudgment: on a Yerditt. zd. 141 

. Lies Outlawry in Treaſon or Felony It may be Reverſed by 33, 210, 214, 

Writ of Error, or by Plea. See for Outlawry the 1 H. 5. chap. 5. . 

6 H. 6. chap. 1.8 H. 6. chap. 10. and obſerve, That few Outlawries 

for Treaſon, Felony or Treſpaſs are Valid, becauſe theſe Acts are 

not purſued, See the 4 & 5 V. G M. chap. 18. For the Reverſal of 

Outlawries in the Offenſes under Treaſon and Felony. ] 


_ By the 5 Ed. 6. chap. 11. Proceſs of Outlawry Againſt One Fur 
Treaſon, being out of the Realm, or beyond Sea,: ſhall be good in 
Lato. And i the Party within One Tear after the Qutlawry, or . 
Judgment thereon, ſhall yield Himſelf: to the Chief Juſtice of Eng- 
land, and Tranerſe the Indifiment or Hue whereupon: He was 
-OQutlaw'd, He ſhall be Admitted to ſuch Traverſe, and being Acquit, 
ſhall be Diſcharged of ſuch Out lawry. nt Wat 


[See the 26 H. S. chap. 13.] So that now in Caſe of Treaſon One 
by theſe Statutes is barr'd of His Writ of Error, if He does not come 
in within a Year after the Outlawry, while he was out of the 
Realm, or beyond Sea. rr 

Note, 1. That after an Outlawry of Treaſon or Felony is Re- 

vers d, The Party muſt plead to the Indictement. 
2. If a Judgment on a Verdict is Erroneous, Both the Judgment 

and the Execution, and all the Proceedings, may be Reverſed by 

Writ of Error. But if the Indictment is Inſufficient, and the Partx 
acquitted thereon, The King noed not bring a Writ of Error; for BY 
the Party may be again Indicted. [See Of the Proceſs in Treaſonn 
or Felony 74 Preſentment or Indictment, ante. 1 5 
24.97 P p pp 2 al By 
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By the 7W.3. chap. 3, N Falſe or Tmproper Latin in any In- 
diftment of High Treaſon, whereby any Corruption of Blood may be 
made, or for Miſpri ſion of ſuch Treaſon,” after Convittion, ſhall be 
Canſe to Arreſt Judgment Tet any Judgment given _ ſuch In- 
atiment may be Reverſed by Writ of Error, as formerly. 

AF T1 7:10 od tm 28 


"rInft. 104d. Attainders may be © Falſified (Proved to be Falſe) By Mrit of 
Eryor or By Plea, In Reſpect of Lands and Goode. 

t 3 Inſt. 230, © 1+ Attainders in Reſpect of Lands may be Falſiſied, By the 

ip C %. Party Himſelf; as when the Attainder is Void, as by ſuch as 

11. had no Commiſſion, Gc. [See infra.] or by Plea of Pardon by 

Act of Parliament; for if the Treaſon or Felony is Pardon'd, the 

Attainder cannot Stand. [See infra.] By Others ;' as by a Pur- 

; chaſer, &c. if the Purchaſe was before the Attainder, and the Of- 

fenſe is Alledged in the Indictment before it was Done to their 

Prejudice. Here He may falſify in Reſpect of the Time, but not 

for the Offenſe. If one enfeoffeth another of His Lands, and after 

is Indicted of Felony, ſuppoſed to be Committed before the Feoff- 

meet, and is thereupon Onutlaw'd, the Feoffee may Traverſe the 

Felony, or the Time of the Feoffment, tho the Party Himſelf is 

bounckby it. And ſo it is, if one is Indicted of Felony, and is At- 

tainted by his own Confeſſion, the Feoffee ſhall Falſify the At- 


„ a iS * * 
+ 17 244% 


tdttainder, by Denying the Felony. But if the Attainder is by Ver- 


dict of Twelve Men, the Feoffee ſhall not falſify by Traverſing 


e 234. tlie Offenſe, but the Time only. If there is an Attaindet of 


=} 997 Treaſon or Felony, and then the Treaſon is pardon'd by Act of 
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Principal by Verdict reverſes : the Attainder of the Acceſſory. An 
Executor may bring a Writ of Error, to Reverſe an Attainder of 
Treaſon or Felony, as well as the Heir. 
: 3 Inft. 231, Nore, 2 That where the judgment is Void, or Coram nor Judlioe, 
1 Roll. Abr. The Party is not Driven to his Nrit of Error, but may falſify the 
49. Attainder by Plea; ſhewing the Special Matter, which makes it 
Void. Thus One may Plead a Pardon of the Treaſon or Felony b 
Act of Parliament, and avoid the Attainder by Plea; for he ha 
no other Remedy. The King's Letters Patents cannot Reverſe an 
Oe 2D NIBGSFAOHNT 75 8 800 | | 


, Mitt abt novel 217 11, 
last. 232, 2. ee be fallified in Reſpect of * Goods and Chattels, 
35. . the | arty "Him % or By Others. By the Party Himſelf; as if 
: Rep. 119. r the Coroner for the Death of Another, and it 
'Fled for the ſame. Here all his Goods and * 

4 1141 | | te 
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tels are Forfeited, which he had at the Time of the Verdict given. 
This cannot be Falſified by Traverſe, but it may be falſified by 
Matter of Law; for where the Indictment is Void or Inſufficient, 
There is no Forfeiture. By Others, as where one is Indicted before 
uſtices of is 9 and Terminer, and is acquitted by Verdict, but the 
ury Find, that He Fled for the ſame; and alſo Find in Particular, 
what Goods He had at the Time of the Verdict; any one that had 
Property in thoſe Goods, may Traverſe the Finding. So when an 
Exigent is Awarded, and the Defendant is in Priſon, Oc. The 
Party, or His Executors or Adminiſtrators, ſhall have a Writ of 
Error; to Reverſe the Award of the Exigent. _ | 
There is a Flight in Law; as when One is Indicted of Felony, 
and' Proceſs continued againſt Him upon His Default of Appearance, 
and an Exigent is awarded. For altho' he appeareth, All his Goods 
and Chattels aro forfeited by the Award of the Exigent, tho He is 
afterwards Acquitted. But the Outlawry may be falſified by Mat- 
ter of Law, if the Indictment is Inſufficient, or the Proceſs in Exi- 
gent 'Etronequs, Thus alſo: upon Matter of Fact or Record One 
may;:Excuſe His: Abſence; as where One was in Priſon, or beyond 
Sea, ft the Lime of the Exigent Awarded : Or If the King before 
the Exigent does Grant His Pardon, fl 1 


y the 33 H. S. chap. 20. Fam Perſon ſhall he Attainted. of 
High) Treaſon by the Courſe of the Common Law or Statutes of 
this Realm, every ſuch Attainder by the Common Law ſhall be of 25155 
as teat Force aud Effect, as if it had been done hy Authority of up 


Parliament, 


This Statute is to be Intended of b Lawful Attainders by the Due * 3 lad 31, 
Courſe of the Common Law, and not of Erroneous or Void At-. 
tainders ; which therefore may be Avoided by Writ of Error. 


the 29 Eliz. chap. 2. No Record of Attainger, that Now is, 
of amy Perſon for Treaſon, where the Party Aitaimted is or Hath 
been executed for the ſame Treaſon, ſhall hereafter be Revers d By 
any Pha or Mrit of Error. 


This Statute extends only to Attainders of Treaſon e Before the Toft. 3 ww 
Statute. & af f ft 71 7 > 3H (Lo Be BP 


fo» WE 1 WE bd] i J Din „ a & 1 90 
XIV. 4 Execution muſt be According to the Judgment. [See Of of . 
Judgment, ſupra.] But ſome Examples have been to the Contrary ina? Caſes. 
by Virtue of the Privy Seal. (O.) The; Execution ought to be in the * 3 last, 31, 
ſame © County, where the Party was Tried and Convicted; except 22577417 
the Record of the Attainder is removed into the King's Bench, which Finch 478. 
may award the Execution in the ſame County, where it ſits, Od. The f. c. 277: 
King's Bench hath Power to award Exeeution againſt Perſons At- 
tainted in f Parliament, the Record and the Perſon rr f x Lex. 61, 
201 : TIGHT B O00 Di. 100 iE ( Jl - 
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Executio eft executio juris. ſecundum judicium. 3 Inſt. 2 12. 
<1! Faficandum eſt legibus, non exrmplis. Ibid, 4 Rep. 33. 


W. 


4 


_ — S » 


An luſtitute of the Book IV. 
thither: The Judgment belongs to the Judge, but the Execution 
muſt be done by the Sheriff, (c. who in Caſe of Life and Deathi 
muy do it upon the Precept of the Judge under his Seal, without 
any Writ, "If the Sheriff, or other Proper Officer, Alters the Exe- 
cution, or any other doth Execute the Offender, or if he is Slain 
without Authority of Law, It is Felony, and the Law implies Ma- 
lice. But (as bath been ſaid before) The King may Pardon Part of 
the Execution in Treaſon (is.) All but the Beboading Tf one Con- 

Finch 389, demn'd to be Hang'd comes to Life after he is Hang d, 8-He ought 

ata to be Hang'd'again till he is Dead. bell], a. end 

As the Body of a Traitor or Felon is Forfeited to the King by the 

Execution, ſo in High Treaſon the Quarters are uſually hung up in 

ſome Publick Places; and in Felony for Barbarous Murder The 

Body of the Felon after Execution is uſually Hung upon a Gibbet 

near the City, Town or Village, where the Crime was Committed, 

and near the Highway, ß. fr 


of a Re.- XV. Ah Repriebe (from Repris, Taken back) is to Take back, 

prieve- . or To ſuſpend the Execution of a Criminal, and the Proceedings of 
the Law, e, the Law, for a Time. Every Judge that has Power to Order. the 
Reprieve. Execution, has of Common Right a Power to Grant a Reprieve. 
If a Woman is Convict and attainted of High 'Treaſon, Petit 

| Treaſon or Felony, and is Found by an Enqueſt or Jury of Ma- 

8. P. C. 198. trons, impanel bd by the Sheriff, Oc. in a private Room, i Oiot 
H. P. C with Child (for Privemem Enſeint, or with Child is not enough) 
% Bxevntion ſhall be Reſpited till her Delivery. But ſhe ſhall take 
this Favour but once, tho ſhe is again Quick with Child; 
Oftentimes Execution is Stopp'd upon Condition of Tranſporta- 

„ 1 F e the 22 & 23 Car. 2. ehap. 7. and 4 Georg. 1. chap. 1 
Ty 9 10) SOOMUGTIYL 10 SOR + L A1 Neo SET eino 

x Kely. 4. i No Priſoner Convicted for any Felony, for which he cannot have 
his Clergy, at the Seſſions of the Old Baily for London and Middle- 

ſex,” Ge. ought to be Reprieved but in Open Seſſions, and not 
Otherwiſe, without the King's Expreſs Warrant, and not by Order 

of Any Juſtices of Gao Delivery, or Oyer and Terminer. hed 


Of Reftity- XVI. I Reſtitution is where One being Attainted of Treaſon, 
tion. Petit 'Treafon-or Felony (whereby the Blood is Stain d and Corrupt- 
1 3 Toft. 240. ed) He or his Heirs, is Reſtored to His Lands, &c. He may be re- 
ſtored upon a Pardon, and the Heir may be Reſtored, if the An- 
= 3 Inft. 233, ceſtor is Executed. m The King may Reſtore by his Charter, Lands, 
* x Inft. 8. a. Goods and Chattels Forfeited to him by any Attainder ; u But if 
39-8 23, by Attainder The Blood is Corrupted, That muſt be Roſtor d by 
340, 341. Parliament. Of Reſtitutions by Parliament ſome are in Blood on- 
47 ly. Some are General Reſtitutions to Blood, Honours, Dignities, 
Inheritance, and all that was loſt by[/Attainder. 1 ' 

The King may Reſtore the Party or His Heirs'to His Lands, be- 

cauſe'no Perſon is prejudic'd by it. But Reſtitution of Blood cannot 

be made by Him, becauſe it would be a Prejudice to others. The 

King's Os: Reſtores the Blood, as to all Iſſue begotten after the 
den nn ern nt nn nn — 
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Thus of our Courts of Juſtice or of the Juri ſdiction of Courts, 
and of the ſeveral Kinds of Courts, Of Remedies without Suit in 
Court, and of the Proceedings in Civil and Criminal Cauſes ; which 
Concludes the Fourth Objetit of our Engliſh Laws, (viz.) The 
Perſons of which England is Compoſed ; 'Their Eftates; the 
Crimes and Miſdemeanors that may be Committed by Them ; and 
the Courts of Fuſtice or Juriſdiction of Courts. 


All which I ſubmit to the Corre&ion of the Learned, havin 
made this Attempt to Methodize the Study of our Laws, wit 
Hopes that others, by finding Faults in it, may (for the Good of 
our Country) direct me at laſt, to make it more perfect. 
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ang; Diſſeiſin, Page 3 12 

[See Plea.] 
Abbeys and Monafteries, How 
Wn N of Tithes, 179, 
180, 181 


Abeyance, 
Ability, or not. [See Adminiftration, 
ge, Alien, Attainder, Baſtard, Di- 


cent, Deviſe, Excominun cation, E- 


3 Husband and Nie, Infants, 
Leaſe, Qutlacr » Papiſts : Purchaſe, | 
Teftament, Ii Wife.) 
Abjuration, | 
O.ath of, 
Accedas ad Curiam, 
Acceptance, 187, 291 
Of Rent, 18), 188, 273, 282 
Of an Executorſhip, 320 


Acceſſory, 353, 355, 360, 362,375, 
385, 386, 387, 391 to 
395, 476, 641 


614 
202 
561| 


[See Pri ncipal,] 
Accord, 
[See Satisfatti on.) 
Account, Of Executors and Adminiſtra- 


T.ecors, 2328, 335, 336 
Of Conſtables, See Conftable.] 


Of Church-wardens. [See Charch- | 


warden. 


Of Overſeers of the Poor. [See 


Over ſeer 4 


Of Surveyors of the Highways | 


[See Surveyor] 


Of Treaſurers. | See 7 reaſurer.] | 


Account, * Action.] 


31,118 


730 


Accountants, to the King, Page 20 


122, 147, 187, 472 
Sec Curt of Enxchequer.] b 


W "ma 279, 280, 599 
40 133, 134 
Who are Incapable to Bring Ac- 
tions, 554 
Againſt whom may Actions be 
rought, 148, 555,576, 577, 
See Peti tion.] 

Where muſt Actions be laid, 472; 


473,355,556, 557 
Muſt be brought in = Time, 


557 to 560 

[See Limitation.] 
om. of Account, $34,535. 
Action in Caſe, 535 to 542 
Upon an Aſſumpſit, 536,537, 538 


For a Naſance, 538, 539 
[See Nuſance.] 
For Deceit, 539 
[See Warranty.] 
In Trover and Converſion, 539,540 
Upon Staturer, 540, 541, 542, 
555, 558 
[See Information. 1 
In Detinue, 542, 543 
[See Wager of Law. ] 
Upon Covennnr, 543, 544 
[See Covenant.) 
In Debt, 544 545 
[See Rent.) 
In Treſpaſs Vi et Arimis, $45, 546 
In Ejettment, 546, 547, 548 
oe Impedit, 548 
| see Waſte, 548, 549, 551 
See Waſte.] 
Qqqa Action 


The 


TABLE. 


"iow, In Replevin, Page 191, 551, 1 Aid, where edel Page 351,354, 
552, 553» 554 37 2, 425, 428,615 

[See County-Court, Di ir eſs, [See Arr eſt. 
Reſcous.] Aiders and Abettors, 384, 385 
AMA of Parliament, [See Statutes] ||\Alſchouſes, 399 


Ad Colllgendum Bona Defuntti LES s. 


[See Inns, Nuſance.] 


320, 321, 333,499 | Alienation, 140, 141, 231, 233, 300, 
Addition, © $4575, 616, 624 30 302, 303 
Ad fuquirendum Breoe,” : 56 . [See Cundition, For 
Ad ittendum Cleri a Ibid. 7 Mort main. | 
Ad Onod Damnum, Ibid, | Aliens, where capable or not, 21ÞÞ2, 
Adminiſtration, 331 to 334, 337, 501, 23, 32, 220, 341, 453, 458 
502 | Alimony, 62 
De Bonis non, &c. 333, 335 | Allegiance, 22, 341, 343 
Durante Minore tate, 320,332, Oath required, 66, 402, 404, 
| 3335 334 410, 455 
. Paodeate Lite, | 332, 334 | Pretending to Abſolve from it, 
Dunaate Auſantid extra Negnum, Treaſon, 5 
N Teft | 334 ＋ Ws 40, WN 
um Te amento Arnero, 333 Allowance of Franc 5 br 5 
Adwiniftrator,.. 33116 Toa Bankrupt, gs 
4. 7 His Intereſt in the InteſiateGoods, ' Ataraginmz 11 dot 162 
i rnd 61833, 334 > en Table of Tien, 163 to 
lis "OR | 335 171 
His Office and Deyn 335, 336 Catalogue of Writs, 56 1. to 305 
Not Diſabled by Outlawry, 578 | ambaſſador. 54, 190, 348,577 
: 7 pt foro to put in Special Bail, | Amendment of Record, 504 
80 580  Amerciament, 132, 486, 589 


: Pays no Colts, when Plaintiff. 6 , 605 
Admiral and e See Court of 


 Hdmiralty.] + 
Admittonce zs, 137, 488, 489 
[See Court-Baron.) n kn 
Ac oroſon, 152,153 


How Divided, 153, 134, 156, 160 
See Preſentation, \Collation, | 
Donation. 

Of Coparceners,, Jointenants, and 
TIenants in Common, 148 
-  , Writ of Right of Advowſon, 573 
2 5 43᷑86, 490 

\- [See Court- Tec and Court- | 


Barom.] 


Are may be taken i in the Coun- | 


5 
4 [ See Kinared, ; Marriage | 
425 


Afray, 

Age, whers to be eanſiderd, 12, 13, 49, 

5.7»;58,/ 324, 341, 403, 425, 453 

447 The King cannot be under Age, 17 

* ment, 163, 164, 196 
[See Courts of the ml 


- ' 
SS 7 


See A Le Court-Baton, 


Court of Pie-Pomders; Clu 


| 
| 
| 


of the Commiſſionerrof — 
Amicus Curie, 390, 645 
Anabaptiſts, WI r. utes 
Auceſtor, 66, 67 
 Annuty, © I95, 562 
Antient Deng: 139, 140, 210, 242 

| [See Court of Antient Demeſne.] 
Appeah, in Felony, _ 627 
Of Death by the Heir or the Wife, 


627 to 630, 637, 639, 641 

Appeal, in Eceleſiaſtical Cauſes, 505%, 

306 

| [See Court of Comvecation, Court 

| of Prerogative, Churt of Ar- 

| ches, Chart of Pecaliars, Courts 
1 
| 


. Confsſtory, ' Court of Archdea- 
| con, Court of Delegaes.] 
From the Chancery, 464 
From the Court ofChivalry, 473 

From the Court of Admiralty, 475 
3 From the D 519, 


520 


P 


1 


Agra 


. Appeal — the Univerſity- Courts, 4h IZES, [See Court of Aſſizes.] + 


Page 527 

Appearance, 579, 584 
Appendant and Ap purtenant, 117,15 3, 
196, 197, 200, 201, 202 


” | \ 


Apportionmont, 194 
Of Rent, 194, 199 
Of Common, 5 197, 199 
Apprentices, 49, 50, 51, 53, 543 
bo, 373,357 523 
Appropriation, 33 
Approver, 626, 627 
Approvement, LC; IDS} 
Arbitrament and Arbitrators, 531,532 | 
See Umpirage:] - 
Archbiſhop, n 26 
18 tho Courts of the Preroga- 


| tive, Arches, &e.] 
Archdeacon and Archdeaconry, 29 30 
| [See Court of the Archdeacon.| 
Arms, D nc, 


545 
Array, [See Challenge.) ky 
Arraignment; of a Priſoner, 832 to 639 
Atr reft, ' $75, 613 


In Civil e 275; 15) 
[See Bailiff, — ark 


| tute of the 9 H. z. chap. 29. 
Privilege from Arte 124, 43 

| "482; 576,377 
Where void, 398, 576, 577 
In criminal Can, 613 to 617 


[See Proceſs.) 
5 Judgment. 


Sta- 


Arreſtin FZudgments, 
Arſon, | See Burning 
Articles, T hirty-nine of e 37 2, 


33, 39, 400, 404, 
Of Enquiry to Ch urch-warde 
Init, 423, - 


| [See Seroant.] 
Aſurt, See Foreſt.| 
Aſſembly, Unlawful, ' 528 
Aſſent, [See Articles of Religion, Le- 
gacy.} 
Mes 5 


Aﬀens, 


67, 1345 147, 15 1, 195; 
227, 289, 32F to 334 


"es 
See Aung! 15 
249, 282 


281, 282; 283 


F'See Covenant]; 
nment, 


* what Things it niay be or not, 
19, 282, 283, 286, 311, 


5764 


* 
4 


419, 531, 541 


Writs of Aſſize, Page 561, 562 
See Darrein Preſentment, u- 


ri Utrum, Mortdanceſter, 
| Novel Diſſeiſin.) 


Ae. it, [See Actions on the Cuſe. ] 


tachment, - 466, 496, 562,617 
Attainder, | 648,649, 654 
Of Husband and Wife, 69 

How Falſiſied, and in what Ro- 
ſpec, 660 

Need not to be reverſed, where, 

17 

Attaint, © $12, 562,652 
Attormment, 261, 262, 263, 294 
Attorney, 88, 298, 418, 449, 450 


[Sce rich Authority, Privis 

lege.) 
General, 449; 469, 470, 471, 541 
Audita Juerela, | 563, 612 


Averment, [See Plea.] 
Avowry, [ See Aion in Replevin.] | 


Auterfoits, Acquit, 
- Convict [So Pleadings. 1 


* fo TY Attaint, 
Authority, „ 56, 144, 145, 147, 
P 237, 238, 335, 412,546, 


586, 587 

[See Truſt. 1 9 a 
Different from an Intereſt, 144; 
1455 147 


* OY? 170 
A, 8 2 „ 282 — 


B. 


II, $79 to 582 

In Civil Actions, Thid. 

To Perſonate Bail, Felony, 387, 

391 

In a Caſes, 617,618 
See Habeas Corpus 1 

Who may be Bail in Criminal 

Caſes, 618, 619, 620,621 


Who may Take Bail i in Criminal 


_ Caſes; 


[.Sce Arreſt, Houſe, 0 fir War- 
1 rant | 

Of Liberties, 

Of a Court: Baron, 
Bailieick, 0 | 
[See Sheriff-] 
| Bailment, 364, 365, 542, 543 
Baniſh- 


621, w_ 


Batliff, 


206 


489, 490 
206 


————_ ttt of 


= The 


TABLE 


Baniſhment, \ | Page 
Bank- ORs [See Forgery,  Seal.| 


Baur {5 308, 309, 5 77 
See Arreſt.] 


How His Lands are to be ſold, a 
„310 


Ta 309 
Lis. How th Perſonal Eſtate 3 is to be 
5 .: fol ; 

Diſtribution of His Eſtate, 311, 


312 


6 | Who Gele! upon Diſtribution, 
311,312 
[See Diſtribution. 


Bankrupt whereGuilty of Felony, 


382, 391 


[.See Conrt of Commiſſioners of | 


Bankrupts.] 


Bar, 

C [SeePlea.] 

Bargain and Sale of Lands, 258, 259 
[Sce Sale.] 

Baron and Femc. [See Hutband and 


Wife. ] 


243 


2 41, 42, 130, 451 
 parratry, 417 
Barriſter, 448, 449 
Baſtard, 61, 64, 65, 66, 94, 355; 425 
Battery, 
Where the Court may increaſe 
Damages, 5 
Where Battery Juſtiflable, 424, 


423, 545 
Bawady- Houſe, 399, 400 
Beast Wild, 


314, 367 
Behaziour, [Seo (ood Behaviour. | 
Of a Priſoner, [See Pain Fort et 


Dure, Confeſſion; Plea.) 


Benefice, 152,153 
Bene ficio Primo Eccleſiaſtico Habendo, 
563 
Biss) [See Polygamy.] | 
Bill, 55 
f N iddleſex, 


Of Exceptions, [See Faden | 


Of Exchange and Promiſſory 


* Notes, 282, 283, 537 

Birth, | 11 

Biſhop, 26, 27, 59, 62, 65, 450, 

| 508, 3 09 
His Election, 26, 29, 409 

e Sade, 25, 26, 409 
His Conſceration, | 


* 
3 
© & k * 
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311,312 


; 


| 
i 
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46 Burroughs, 


25,26, 499 | + 


Pie, Lord of Parliament, ” fail 42, 
43,451, 639 
(see Courts-Confiftory, Diſpen- 
ſation, Inſtitution, Fine, Re- 
covery, Leaſe, Ordinary, No- 
bility, Trial in Criminal Ca es.] 
Biſhopricks, 17, 18, 26, 42, 201 
Blaſphemy, 396 
Blood, See Heir, Half-Blood.) 
Bona Fides, 221, 222, 315 
Bona Notabilia, 326, 331, 335, 501, 


02 
Bond, [See kn ae 
Bribery, 
W Repairs of, 103, 104 
ates for, 104, 105 
[See Highways, Surveyor. ] 
Brocage and Brokers, 432, 433 
Buggery, 361 
Burgeſs, 4 
1 [See Court of Parliament. 
urglary, 376, 377, 378 
(See Larceny from the Houſe} 
Burning of eee, 378, 379, 391 
Barns, 28 Hay, 379,391 
Woods or Coppices, 379 
Ships, 47, 382, 392 
In the Hand, 388, 389, 390, 637 
[See Pardon J 


416 


Burrough-Engliſh, 7 — 


By-Laws, 6, 11 5 486,488 4 490, 523 


—ẽ 


5 
JApacity, [See Huli 1 


Capias ad Reſpondendum, 563 
Ad Satisfaciendum, 563, 606 
Utlagatum, 563 

[See Exigent.] ö 
Pro Fine, Ibid. 
In Withernam, Ibid. 


Carrier, [See Bailment, Robbery. ] 


Cattle, to Deſtroy, 381 
Caveat, _ 34, 325, 326 
Cautione Admittenda, 563, 564, 565 
Certificate, [See Biſhop, Evidence in 

Criminal Caſes, rdinary, Houſe- 


Breaking, Poor, Robbery, T. TR 


Certiorari, 563 
[See Game, Highways.] ! 


Cefſion, 


Lf 


— 


The TA 2 2 E. 


Lo TAK 
* — 


Ceſſion, 
Challenge, [Sec Jury.] 
o Fight, 

'TSee D 

Champerty, 
See Maintenance. 
Chancel to be repaired, 
ee, Lord, 


Page 39, 1 58 


Dels. ] 


18, 25,155, 344, | 
459, 460, 461, 462 


419 | 


338, 354, 424, 425 


90 


| Colleges, 


| Commend 


Chiding Words, Smiting and Stri- 
king! in the dene oy 6. 424, 
7 433 | 
| Eſtabliſh d Church; 40¹ to 406 
Diſſenters from it, 7,40 3 to 405 


n ig che 87, 88 
Authority by Common Law, 

88 to 92 

By Statutes, 525 93 
— 31, 89, 302 


Cubiding Words, Ge. in Church. 
. yard, [ See Church. | 


Of the Packs, 514,516 
Of a Dioceſe, 27, 269, 504, 505 
Ohaneery, . 459 to 464 
| [See Court of Chancery.) 
Ge 358 
Chaplains, 25, , 37; 38, 44, 503 
Chapel, 30 
Of Eaſe, 30, 31, 90 
„res, 31,460 
[See Viſitor. 
Chapter, ¶ See Dean and Chapter. ] | 
Chaſe; 300867 il- 
Chattels, - 313,314 
= 2 Goods and chatte | 
Child, [See Parent. 
.-- Poſthumous,' 11, 68 
Chimin, ¶ See May.]! ö 
Chivalry, [Se Cur of Conſtable ande 
. | | 
Choſe in Action, ' 61, 63, 314 
Charch, | | 30 
Parſon' $ . 31; 89 
Union of Churches; 1]. \355d | 
2 [See Appropriation.]) | 
ChurchsScats, =—_ Church- 
Church-Repairs, & / wardens. 


Cinque Ports, [See wc of the 
1, Cinque et pes 
__ 400, 506 


G2 [See Guben Py 11. 
gs”. == * 455575 


1 «a 2 # 
bd * *..4 ! 


3,4 80 


— 


Cler TY, Their Privikges taken away; 
Page 24, 103, 388, 389 
Benefit of the Clergy, 388, 389; 


390 

Benefit of the Clergy takes; away; 

{ where; 391 to 395, 

Rules concerning the — - 
the Clergy, 

Clerk Beneficed, ſo Returned, what, 

| 608, 609 

Clerk of the Marker; 107,215 

Of a Pariſh, 41, 94 

Codicil, 318 


Cognizance of Pleas, 206; 242; 3433 


519, 526, 527 
Copnizor and Cognizee, 240 
Coin, [See Money, Treaſon.] 
Collation; 34, 156, 259, 260 
113, 187, 270, 271, 272, 
© 2749, 527 
[See Election, Leaſe, Reſigna- 
tion.] 
555 340, 378, 385, 386 
an 
Commiſſary, 27, 332, 593,505 
Commiſſion, \ 477 to 480 
[See Juſticet of the Peace, 
Court of Ovarter- Seſſion t.] 


Command, 
am, 


Commitment, 617 
Common, 196 
Of Paſture, and its ſeveral Kinds; 

196 to 200 

Of Piſcary, 200 

Of Turbary, Thid: 

Of Eſtovers, 200, 201, 
[See Eftovers.] þ 


Eſtate in Common, [See Eftate.] 

Common Law, [See Law.] 

Common Pleas, | See Court of Com- 
mon Pleas.] 

Commonalty, 44 45 

Commons; Houſe of, [Sec Court o 


Parliament: ] 
LOWER of an Offenſe, 340, 376; 


[See M 386, 387, 496, 407, 646 
E. 


f 4 
SAY | [See Fine 1 
Condition, 140, 230 
In Deed, [ 140 141, 231, 232, 
ai lat 233, 304 
| Posse or Subſequent, 231,232 
When Good or not, 140, 141, 
3 233, 25 2,290, 291, 292,293 
A* rr Rules 


of 9 y * FY A _ A 
- * * 
— —u— 
— _ = 
— a 


. 
2 


7 bring an Action, 328, 537 
Conſpiracy, 420, 421, 564 
Corſult ation, 564 
Conſtable,» 84 to 87 


" The. TABLE 


_— 


1 Rules | \cobcervingi \Cooditidins; 
Page 231, 233, 234 
. Cen to pay, where no Tine 
50K lace is Limited, 290, 291 


1 


Condition to de = Collateral AQ, 


IIA 25091 
10 1 . 143, 264, 232 
© [See ee Defeazance, | 
8 _ Mortgage, Obligation, Sani | 
 fattion, Teftament.) $1 


Confeſſion, 586, 604, 635633 62 


Confirmation, 280, 2811 


Of a Third perſon, where neceſ- 
Bury or not; 28, 29, 268 to 274, 


* 


280, 2810 


Conge 4 Elite, Ne. 564 
Conjurat ions, See i ber f] tf 

Conſanguinity, N [See 3 Mar. 

* riage. tai. 1 

Gee 224,225,231 
Good or Valuable, where Neceſ- 
ſery, 227, 222, 231, 255, 258, 

315, 316 

Wbere not „ Neceſſary, 254, 235, 
315 

Whether nnn of Suit is 


not a ſuſficient Conſideration, to 


[Sec Court of the Lord a 
5 and Earl Marſhal.) 
Continual Claim, 219, 238, 529,559 
Conveyance, | See Purchaſe.] _ 
Conviftion, 541, 648, 649 
Coparceners, [See Eftate in Coparce- 
nary}... 
Copy of a — when pleadable, 259, 
1% I800, 594 
Where given in 1 Evidence, 310 
| 594, 595, 596 
| [See Evidence. ] $7: | 
Copyhold, [See Eftate.] 
Corn, Who ſhall have it when Tenant 


for Life, Gc. dies, 127,1 28, 
186 
Hau Titheable, 165, 166 
[JSee Grain.] 


Growing may be fold i in Execu- | 


- 68 a4 tion, f 17990 608 
[See E l 


Deſtruction of Corn, how puniſh- | 


—— — — —— 


able, 379, 391, 442 
2 8. N 


* 
» 


Corrody, Pnoe 201 

[See Penſion.) 
Coroner, | $3: 464-454 491,493, 493, 
Within the Verge, 83, 4 
Cor pordtidhey” 100, 299 
How many Kinds, [EIB 109 
How made, | ITED 
What Eſſential or Incident ts it, 
110,11 t 


(What in its Power; or not, 111, 
112,119, 120, 488 
n Statutes concerning It, 


113 
How Diſſolv d, 112,113 
[See By-Laws, Election. 
Corpus cum Cauſd, 564 


Corruption of Blood, 638,648, 649, 654 


1 Cofinage, [See Deteit, Fraud. 


, 604, 605, 631, 638 
| Cottages, 444, 445 
aaron 228, 2293 230 

W Marranty.] 
Whether Heir or Executor ſhall 
have Advantage by it, 229 
Whether a Covenant ſhall extend 
to Aſſigns, 229, 230, 282 
Rules concerning venants, 230 
[See Action of Covenant, 
Covenant to ſtand ſeiſed to Uſes, 254, 

a 25 
Counſel, [See Command.) nt 4. 
What Allow'd upon Trial in High 
Treaſon, 643, 646 
[See Witneſs] 

223,5 oy 


Counterpart, 
County, _ 
County-Courts, [See Court] 
County-Stock, 83, 84, 97 
Counties Palatine,” 3,515 to518 
Where a County may preſcribe to 
de diſcharged of Tithes, 171, 
179 
[See Attion, Livery and Seifin 
Preſeri prion, Sheriff, Tri al. 17 


of Record. ornot of Record, Hul. 
What Acts Bind only i in' a Court 
of Record,. 132, 14 

[See Fines.] 
ro Sh in Court, How t to be 
407, 408, 447, 473, 


"436, 494, 495, 622,657 
Curt 


„ - ip: og, * 7 9 — 
2 EST ”. Er EBT. 0 "3s 
x « 
! 
E 8 
2 7 * 


Court of the Conſtable and Marſhal, 


3 N 4725 4735 506 
Court Martial, 47, 48 
Court of Admiralty, 473 to 476 
Court by — 164 according to the 
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| 5 . 403 
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Court of the Mayor of the Staph, 120 
Cburts within the City of London, 


Corrts of the Conrties Palatiue, 


| Ibid, 
'The Huſtings, 420, 521 
Sheriffs Court, 1998 
Court of Conſcience, Hid. 
Court of the Lord Mayor and 
Aldermen; 321, 522 
* Court-of 9 | 522 
Covrt of Orphans, 3522, 523 
_ [See Orphans. | 
Other Courts in London, 35233 
Kail | 12% 523. 
2 Gourts 


Courts i in Cities, 5 02126 Corporate and 
Boroughs, |. 
Rules concerning inferior 


urts, 
i 


Their Manner of bea ing, 4 
580 | 


Courts of the D 525,526 
Privileges of the Ane 501, 


335 to 528, 5894 


It Dedi 2 Poteſlaten, 
Page 525 |. 7 


Creation, 36, 39, 158 
Creditors, 2121 „296 
Sce Bankr Hood] 
Crime, | See Oftenſe gs by 
Curate, | 40,47, 94. 303 
Corte y of England, [502 ate.] 
n, ue 136, 139 
General, whe 4 
Particular, i” 6, 7 
Ws concerning Cuſtoms 7,8, | 
| 9, 138, 139 
- £14.00 ven uur 
Cur-puries oi wi to %% 
{$7 $7 9 546. WWW CO WUS FO 06 4 F200 TN 6 i WI LE A. 81 
| Ws 4 A. 


fas, * 1, 604, 605 
Da mage-Feaſant; [See Diſfireſs.] 
| Darrein Preſentment, +, | 562 
Date of a Deed, 234,259, 290 
Day, 1 ?, 234 377 459, 5577 
1 584, 625, 628 
955 [See Month, Time, Tear. ] 
T7 | Lord's Day, 211, 372, 397, 
| 398, 450, 576 
each, (See Ad 3 Parſon.] 
Dean and Chapter, 28, 29 
Grants of Dean and Cha pter, 28 
Confirmation by Dean and Chap- 
ten. where neceſſary or not, 269 
| to 274, 280, 281 
uct] (See Cbnfirmation.] 
| Death, Natural and Civil, 
Debt, [See Aclion of Debt.] 
Wat Order to be obſerved in the 
Payment of them by Executor 
- or Adminiſtrator, [See Admi ni- 


„ 
1 
* 


12 


F 
* 7 
5 


8 N Frator, Executor, Londom.] 
Jo be paid beforo Legacies, 326, 


327, 328 
Deceit, 


9.) 436 to 439 
[See Aftion of Deckt 
Declaration, 
£ {ING | 


2 


582, 583, 584 | 


7 PDage 564 
ed, 223, 224, 234, 2 
Indented or Poll, bs * — 
The Formal Parts of a Decd, 
264 344 to 234 
The ſeveral Sorts of Deeds, 230 
do 296 
| Where to be inrolled or not, 258, 
259, 260 
Who ſhall have the Deeds of an 
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Demurrer, | 587, 588 
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Bill of Exceptions to Evidence, Exemphlification, 259, 260, 594 
Tbid. Exigent, 212132, 566, 578 
Evidence in Criminal Cauſes, [ce Outlatory. 
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